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I1.

Executive summary

Republic of Belarus

Introduction: Overview of the legal and institutional framework of the Republic
of Belarus in the context of implementation of the United Nations Convention
against Corruption

The Republic of Belarus ratified the Convention through its Act No. 344 of
25 November 2004 on ratification of the United Nations Convention against
Corruption. Belarus deposited its instrument of ratification with the Secretary-
General of the United Nations on 17 February 2005.

Under article 33 of Act No. 421 on international treaties to which the Republic
of Belarus is party, the provisions of the international treaties to which the Republic
of Belarus is party are part of the country’s legislation in force; are directly applicable
except where an international treaty stipulates that the application of such provisions
requires the adoption (promulgation) of a domestic legislative act; and are given effect
by the legislative act whereby the Republic of Belarus expresses its consent to be
bound by the international treaty in question.

The main legislative acts relating to the fight against corruption include the
Constitution, the Criminal Code, the Code of Criminal Procedure, the Civil Code and
specific legislation such as the Anti-Corruption Act (Act No. 305 of 2015), Act
No. 165 on measures to counter the legalization of proceeds of crime, the financing
of terrorist activities and the financing of the proliferation of weapons of mass
destruction (2014), the Police Operations Act (Act No. 307 of 2015) and the Civil
Service Act (Act No. 204 of 2003).

The institutional system of Belarus for preventing and combating corruption
includes institutions and bodies entrusted with anti-corruption functions, namely the
Prosecutor-General’s Office, the Ministry of the Interior and the State Security
Agency, and bodies involved in the fight against corruption, such as the State Audit
Committee and its departments and the Investigative Committee.

In Belarus, international cooperation in relation to extradition and criminal
proceedings is regulated by international treaties and section XV of the Code of
Criminal Procedure.

Chapter III: Criminalization and law enforcement
Observations on the implementation of the articles under review
Bribery and trading in influence (arts. 15, 16, 18 and 21)

Under article 4, paragraph 4, of the Criminal Code, the following categories of
officials are defined:

(1) Government representatives: members of the House of Representatives,
the lower house of the National Assembly of the Republic of Belarus; members of the
Council of the Republic, the upper house of the National Assembly of the Republic
of Belarus; members of local councils of deputies; and civil servants who are
authorized, within the limits of their competence, to issue orders and make decisions
in respect of persons other than their subordinates;

(2) Civil society representatives: persons who are not civil servants but are
vested, in accordance with established procedure, with the same authority as
government representatives when fulfilling their duties relating to the preservation of
public order, the combating of crime and the administration of justice;

(3) Persons who permanently, temporarily or by virtue of special authorization
hold posts involving the performance of managerial, administrative or finance-related
duties in institutions, organizations or enterprises (irrespective of form of ownership)
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or in the armed forces or other military forces or units of the Republic of Belarus, or
persons duly authorized to perform legal acts;

(4) Officials of foreign States, members of foreign public assemblies, officials
of international organizations, members of international parliamentary assemblies,
judges and officials of international courts.

“Officials holding positions of responsibility” (art. 4, para. 5, of the Criminal
Code) are understood to mean:

(1) The President of the Republic of Belarus, the Speaker of the House of
Representatives, the Speaker of the Council of the Republic and the Prime Minister
of the Republic of Belarus, and their deputies;

(2) Heads and deputy heads of government bodies directly under the authority
of or accountable to the President, Parliament or the Government of the Republic of
Belarus;

(3) Heads and deputy heads of local councils of deputies or executive or
administrative bodies;

(4) Judges;

(5) Prosecutors of the provinces, the city of Minsk, districts, city districts,
cities and towns, inter-district transport prosecutors and transport prosecutors of
equivalent rank, and their deputies;

(6) Chiefs of investigative units and of bodies responsible for initial inquiries,
and their deputies, and investigators;

(7) Heads and deputy heads of State audit, internal affairs, State security,
border control, financial investigations, customs and tax authorities;

(8) Other officials whose posts are included in the staff roster of the Head of
State of the Republic of Belarus and the staff roster of the Council of Ministers of the
Republic of Belarus.

The term “chief” (art. 4, para. 6, of the Criminal Code) is understood to mean a
person to whom the status of member of the armed forces extends and who, by virtue
of his or her official position or rank, is entitled to issue orders to subordinates and
enforce those orders.

In addition, in accordance with article 2 of the Convention, any person holding
office in a State body, irrespective of that person’s seniority, is regarded as an official.
The list contained in article 4 of the Criminal Code does not include “any other person
who performs a public function, including for a public agency or public enterprise, or
provides a public service”, as required by article 2 of the Convention.

Active bribery of officials is partially covered by article 431 of the Criminal
Code.

Some elements of article 15 of the Convention, such as the promise or offering
of a bribe or bribery for the benefit of another person or entity, are not covered by
article 431 of the Criminal Code.

Nevertheless, the promise or offering of a bribe is regarded as preparation for the
offence of active bribery in accordance with article 13, paragraph 1, and article 16,
paragraph 8, of the Criminal Code. Liability for preparation for the offence of active
bribery arises from article 431 of the Criminal Code, preparation thus entailing the same
liability as the commission of the offence itself, as provided for in article 13 of the
Criminal Code.

Passive bribery is a criminal offence under article 430 of the Criminal Code.
Article 430, paragraph 1, of the Criminal Code establishes liability for, inter alia,
passive bribery committed by an official for his or her benefit or for the benefit of
persons close to him or her. Article 430, paragraph 2, establishes extortion as an
aggravating circumstance. Solicitation of a bribe is not explicitly provided for under
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article 430, but may be considered as preparation for the offence of passive bribery.
Passive bribery for the benefit of a natural or legal person other than persons close to
the official receiving the bribe is not covered by article 430.

Further, according to paragraph 6 of Decision No. 6 of 26 June 2003 of the
Plenum of the Supreme Court of the Republic of Belarus on judicial practice in cases
involving bribery, if a conditional bribe is not received for reasons beyond the control
of the bribe-taker, the acts committed nonetheless constitute an attempt to receive a
bribe. Liability for such attempt arises from article 430 of the Criminal Code, is
therefore the same as liability for the commission of the offence itself, as provided
for under article 14 of the Criminal Code.

In addition, article 433 of the Criminal Code establishes the liability of
employees of State bodies other than officials for accepting illegal remuneration. That
article does not cover the elements described in the preceding paragraph. It is worth
noting that there is no article in the Criminal Code that establishes the provision of
illegal remuneration as a criminal offence.

Non-material advantages are not considered bribes.

Article 432 of the Criminal Code establishes the intermediation in bribery as a
separate offence.

Under article 4, paragraph 4 (4), of the Criminal Code, the general definition of
officials includes officials of foreign States, members of foreign public assemblies,
officials of international organizations, members of international parliamentary
assemblies, judges and officials of international courts. Thus, bribery of foreign
officials is also covered by articles 431 and 430 of the Criminal Code.

According to article 4, paragraph 4 (3) of the Code, the term “official” also
encompasses persons who permanently, temporarily or by virtue of special
authorization hold posts involving the performance of managerial, administrative or
finance-related duties in institutions, organizations or enterprises (irrespective of
form of ownership) or in the armed forces or other military forces or units of the
Republic of Belarus, or persons duly authorized to perform legal acts.

Therefore, articles 431 and 430 of the Criminal Code may also be applied to
bribery in the private sector, but cover a limited range of persons, namely those
performing managerial or organizational functions in private-sector entities.

Moreover, article 252 of the Criminal Code establishes criminal liability for
active or passive bribery committed by an employee of an individual entrepreneur or
legal entity other than an official through the provision of money, securities, other
property or property-related services in return for an act (or deliberate failure to act)
that concerns the work performed by that employee and is carried out in the interests
of the bribe-giver and in the knowledge that that action or failure to act may cause
harm to the interests of the owner or the owner’s clients. In addition, article 253 of
the Criminal Code establishes liability for active and passive bribery committed by
participants in and organizers of professional sports competitions and commercial
entertainment contests.

The legislation of Belarus does not contain any specific provisions establishing
criminal liability for trading in influence. Such liability may arise from various
articles of the Criminal Code (arts. 424, 431, 432 (on intermediation in bribery) and
430).

Money-laundering, concealment (arts. 23 and 24)

The laundering of proceeds of crime is an offence under article 235 of the
Criminal Code.

The experts conducting the review noted that the element of the use of property,
knowing that such property is the proceeds of crime (art. 23, subpara. 1(b)(i), of the
Convention) was not covered.
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Criminal liability for the acts set out in article 23, subparagraph 1 (b)(ii), of the
Convention is established under the provisions of the Criminal Code on complicity
(art. 16), preparation (art. 13) and attempt (art. 14).

In Belarus, any criminal offence that generates proceeds, including corruption
offences, may be considered a predicate offence for money-laundering.

The legislation of Belarus does not provide that the offences set forth in
article 23, paragraph 1, of the Convention do not apply to the persons who committed
the predicate offence.

Concealment (art. 24 of the Convention) is partially covered by articles 236 and
405 of the Criminal Code. In addition, a person who promises in advance to conceal
an offender, the tools or instrumentalities used in the commission of an offence,
evidence of an offence or items acquired by criminal means, or a person who promises
in advance to acquire or sell such items, is considered an assistant in the offence
(art. 16 of the Criminal Code).

Embezzlement, abuse of functions and illicit enrichment (arts. 17, 19, 20 and 22)

Liability for embezzlement through the abuse of functions is established under
article 210 of the Criminal Code. Liability for misappropriation or misuse of entrusted
property is established separately in article 211 of the Criminal Code. The diversion
of property is not explicitly dealt with in the Criminal Code.

The above-mentioned articles, and in addition article 212 of the Criminal Code
(embezzlement using computer technology), also apply to embezzlement in the
private sector.

Abuse of functions (art. 19 of the Convention) is covered by articles 424, 425
and 426 of the Criminal Code. One of the elements incurring liability under those
articles is the causing of large-scale damage or significant harm to the rights or
legitimate interests of citizens or to State or public interests.

Article 36 of the Anti-Corruption Act (Act No. 305 of 2015) provides for civil
liability in the form of forfeiture to the State of income whose origin the public official
cannot explain.

Obstruction of justice (art. 25)

Article 25 (a) of the Convention is reflected in articles 404 and 394 of the
Criminal Code. Article 404 of the Criminal Code covers most of the elements listed
in that provision of the Convention, including subornation of a witness, but does not
establish the promise or offering of an undue advantage as separate elements.
Interference in the production of evidence is not covered under article 404 of the
Criminal Code. If violence is used to coerce a person into giving false testimony,
criminal liability arises for incitement to commit an offence under article 401 (false
testimony) or article 402 (refusal to give testimony or avoidance of testimony by a
witness or victim, or refusal to perform duties or avoidance of duties by an expert or
interpreter) of the Criminal Code; and, on the basis of the combination of offences,
for the applicable offence against human life or health (such as murder (art. 139 of
the Criminal Code) or grievous bodily harm (art. 147 of the Code)).

Article 25 (b) of the Convention is covered under articles 364, 365, 366, 388,
389 and 390 of the Criminal Code.
Liability of legal persons (art. 26)

The civil liability of legal persons for corruption is governed by the general
regulations of the Civil Code.

Administrative liability for the offences established in the Convention is not
specifically provided for.
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According to the principles of criminal law applied in the Republic of Belarus,
only natural persons may be held criminally liable for an offence.

Participation and attempt (art. 27)

Participation in an offence as organizer, assistant or instigator is a constituent
element of complicity in an offence (art. 16 of the Criminal Code).

“Attempt” is defined in article 14 of the Criminal Code.

Belarus has also criminalized preparation for an offence (art. 13 of the Criminal
Code).

Prosecution, adjudication and sanctions; cooperation with law enforcement
authorities (arts. 30 and 37)

Under article 62 of the Criminal Code, the court, when sentencing an offender,
applies the principle of “individualized” punishment, that is, when deciding on the
punishment to be imposed it takes into consideration the nature of the offence
committed and the degree of danger to the public it poses, the motives and intentions
behind the acts committed, the identity of the offender, the nature and extent of the
harm or damage caused, the proceeds derived from the offence, any mitigating or
aggravating circumstances and, in a private prosecution, the opinion of the injured
party.

In accordance with the Constitution and the Code of Criminal Procedure, the
President of the Republic of Belarus and members of Parliament enjoy immunity, and
a special procedure applies to criminal proceedings against certain categories of
officials.

The President may be removed from office for treason or other serious crimes.
In such cases, the decision to file charges and initiate an investigation shall be
considered adopted if not less than one third of the House of Representatives proposes
such action and the majority of the House of Representatives in plenary votes in
favour. The investigation of the charges is organized by the Council of the Republic.
The President is considered removed from office if not less than two thirds of the
Council of the Republic in plenary and not less than two thirds of the House of
Representatives in plenary vote in favour of his or her removal.

During their term of office, members of the House of Representatives and the
Council of the Republic may be arrested or otherwise deprived of personal liberty
only with the prior consent of the chamber concerned, except in the case of treason or
other serious crimes and arrest at the scene of the crime.

Chapter 49 of the Code of Criminal Procedure provides for a special
procedure applicable to criminal proceedings against certain categories of officials,
namely: (1) Persons whose posts are included in the staff roster of the Head of State
of the Republic of Belarus; (2) Members of the House of Representatives and of the
Council of the Republic of the National Assembly of the Republic of Belarus;
(3) Members of the provincial, city of Minsk, district, city, town or rural councils of
deputies; (4) Judges; (5) Lay judges during their period of service in court;
(6) Prosecutors, chiefs of investigative units and investigators. Use of the special
procedure requires the consent of the relevant bodies, within the limits of their
respective areas of competence, to the application of coercive measures and the
initiation of criminal proceedings against such officials.

Belarusian legislation does not provide for discretionary powers on the part of
prosecutors or investigators with respect to the institution of criminal proceedings.
The grounds for instituting criminal proceedings are set out in the Code of Criminal
Procedure of the Republic of Belarus. Where any such grounds are established,
criminal proceedings must always be instituted.

Article 30 (4) of the Convention has been implemented through articles 120—
125, 129-130 and 132 of the Code of Criminal Procedure.
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Article 30 (5) of the Convention has been implemented through articles 90-92
of the Criminal Code.

Officials accused of corruption offences may be suspended under article 131 of
the Code of Criminal Procedure.

Article 51 of the Criminal Code establishes that the court may impose the
penalty of disqualification from holding certain posts or engaging in certain activities.
Furthermore, according to article 33, subparagraph 1.10-1, of the Civil Service Act
(Act No. 204), the fact that a person holds a criminal record constitutes a ground for
the refusal of admission to the civil service. The commission of a serious or especially
serious offence against the interests of the service or a serious or especially serious
offence involving the abuse by an official of his or her functions also constitute
grounds for the refusal of admission to the civil service (subpara. 1.10-2 of the same
article). The latter applies regardless of whether the person has a criminal record.

Officials prosecuted under criminal law may also face disciplinary action.

Admission of guilt, sincere remorse or active assistance in the detection of an
offence, in the exposure of other accomplices to an offence or in the search for
property acquired by criminal means constitute extenuating circumstances (art. 63,
para. 1, subparas. 1-3, of the Criminal Code), and the court may recognize the
offender’s sense of responsibility or other circumstances as extenuating
circumstances (art. 63, para. 2, of the Criminal Code). If there are exceptional
circumstances that considerably mitigate the danger to society posed by the offence,
and taking into consideration the character of the offender, the court may impose a
less severe sentence or a punishment less severe than the minimum prescribed by the
relevant article, or may decide not to impose an additional punishment prescribed as
mandatory (art. 70, para. 1, of the Criminal Code).

Under article 20 of the Criminal Code, any participant in a criminal organization
or group (except the organizer or leader) who voluntarily reports the existence of that
criminal organization or group and assists in its exposure is exempted from criminal
liability for participation in a criminal organization or group and for any offence that
he or she has committed as a member of that organization or group, except in the case
of serious or especially serious offences against human life or health.

First-time offenders who have committed an offence that does not present a
grave danger to society, or a less serious offence, may be exempted from liability if,
after committing the offence, they voluntarily surrender themselves to the authorities
or actively assist in shedding light on the offence, provide compensation for the
damage caused, return assets that account for their unjustified enrichment or surrender
income obtained by criminal means, or deposit into the bank account of the body
conducting the criminal proceedings compensation amounting to 50 per cent of the
damage (harm) caused, but not less than thirty base units (art. 88, para. 1, of the
Criminal Code). The exemption from criminal liability of persons who have
committed an offence falling under any another category is permitted in the cases
provided for in article 88 (1) of the Criminal Code and in the cases expressly provided
for in the special section of the Criminal Code.

The Criminal Code and the Code of Criminal Procedure also provide for the
possibility of a pretrial cooperation agreement. If the defendant meets the terms of
that agreement, the term or amount of the penalty imposed may not exceed half the
maximum term or amount of the most severe penalty prescribed by the relevant article
of the Criminal Code (art. 69, para. 1, of the Code).

According to the notes to articles 431 and 432 of the Criminal Code, bribe-givers
and intermediaries in bribery are exempted from liability if, after committing the
offence, they voluntarily confess to their criminal conduct. The fact that the Criminal
Code does not establish a time frame within which such statements should be made
may lead to abuse. Automatic exemption from liability may pose difficulties in
adequately assessing the guilt of the bribe-giver.
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Protection of witnesses and reporting persons (arts. 32 and 33)

Protection measures for experts, victims and witnesses are provided for in
chapter 8 of the Code of Criminal Procedure and include the non-disclosure of
identifying information; exemption from the requirement to appear in court; closed
court sessions and the use of technical surveillance equipment; interception of
conversations conducted using communications technology and of other
conversations; personal protection and protection of the home and property of the
protected person; alteration of passport data and substitution of documents; and
prohibition of the release of information (art. 66 of the Code of Criminal Procedure).
Other protection measures may be applied provided that they do not contravene the
Code of Criminal Procedure and other Belarusian laws (art. 66, para. 3).

The procedure for the application of protection measures is established in the
Code of Criminal Procedure and the Regulations governing Protection Measures.

Belarus is party to the Agreement on the Protection of Participants in Criminal
Proceedings (2006) among the States members of the Commonwealth of Independent
States, which provides for the relocation of protected persons to other States parties
to the Agreement.

Persons who provide information on corruption offences to the competent
authorities are afforded protection on the basis of the Anti-Corruption Act (Act
No. 305).

Freezing, seizing and confiscation; bank secrecy (arts. 31 and 40)

Confiscation of the proceeds of crime, and of tools and instrumentalities used in
the commission of the offence and found to be in the possession of the convicted
person, is provided for under article 61, paragraph 6, of the Criminal Code. The same
paragraph also provides for the confiscation of all items directly linked to the offence
if those items are not to be returned to the victim or another person. In addition, article
61, paragraph 7, establishes that if confiscation of the property obtained by criminal
means or of the income derived from such property is not possible, including in cases
where such property or income has been converted or transformed into other property,
the monetary equivalent of that property may be confiscated.

On the basis of the Anti-Corruption Act (Act No. 305 of 15 July 2015), special
anti-corruption units, in performing their tasks, are entitled to suspend in whole or in
part, subject to the authorization of the prosecutor, the financial transactions of natural
and legal persons for up to 10 days, as well as to restrict the right of those persons to
dispose of property where there are sufficient grounds to believe that the money or
other property concerned was received from persons involved in the commission of
corruption offences or in the laundering (legalization) of income obtained by criminal
means.

Actions to identify, trace and freeze proceeds of corruption are also carried out
by the financial monitoring body (the Financial Monitoring Department of the State
Audit Committee) in accordance with Act No. 165 of 30 June 2014 on measures to
prevent the legalization of income obtained by criminal means, the financing of
terrorist activities and the financing of the proliferation of weapons of mass
destruction.

Further, under article 132 of the Code of Criminal Procedure, the body
conducting the initial inquiry, the investigator, the prosecutor and the court are
entitled to order the seizure of property.

The administration of frozen, seized or confiscated property is governed by
Presidential Decree No. 63 of 19 February 2016 on improving the administration of
property that has been recovered, seized or forfeited to the State, and by the
Regulations governing the procedure for the registration, storage, evaluation and sale
of property that has been recovered, seized or forfeited to the State.
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Under article 121 of Banking Code (No. 441) of the Republic of Belarus, bank
secrecy may not be invoked to prevent the provision of information to law
enforcement authorities. The provision of such information requires the authorization
of a prosecutor or his or her deputy.

The protection of the interests of third persons who have acquired property
liable to confiscation in good faith is not explicitly provided for under the existing
legislation.

Statute of limitations; criminal record (arts. 29 and 41)

The Republic of Belarus has established a sufficiently long statute of limitations
period for offences established by the Convention (between 5 and 15 years, depending
on the gravity of the offence) and its legislation also provides for the possibility of
suspending the statute of limitations where the offender has eluded the criminal
prosecution authority or the court (art. 83, para. 4, of the Criminal Code).

Article 8 of the Criminal Code allows for convictions in a foreign State to be
taken into account on the basis of an international agreement. Belarus is party to such
agreements within the framework of the Commonwealth of Independent States, as
well as on a bilateral basis.

Jurisdiction (art. 42)

Article 5 of the Criminal Code establishes jurisdiction over offences committed
in Belarus (para. 1) or on board vessels registered at a Belarusian port and located in
open waters beyond the borders of the Republic of Belarus, or an aircraft registered
in the Republic of Belarus and located in airspace beyond the country’s borders,
unless otherwise provided for in an international agreement (para. 3).

According to article 6, paragraph 1, of the Criminal Code, as a general rule,
nationals of Belarus and stateless persons habitually resident in its territory who have
committed an offence beyond its borders are subject to criminal liability under the
Criminal Code of Belarus if the act in question is an offence in the State where it was
committed and if the person has not been convicted in another State. Foreign nationals
and stateless persons habitually resident in Belarus who have committed an offence
outside Belarus are subject to criminal liability under the Criminal Code of Belarus
in the case of serious or especially serious offences intended to harm the interests of
Belarus.

Consequences of acts of corruption; compensation for damage (arts. 34 and 35)

Belarus has established various ways to address the consequences of corruption.
Property received by officials as a result of corruption is subject to surrender
(recovery) under article 40 of the Anti-Corruption Act. Decisions made by State
bodies, organizations or officials as a result of the commission of corruption offences
or offences that create conditions conducive to corruption may be annulled (art. 41 of
the Anti-Corruption Act).

Transactions carried out by means of an act of corruption may be invalidated on
the basis of articles 169, 170 and 171 of the Civil Code.

Article 42 of the Anti-Corruption Act establishes a ten-year statute of limitations
period for claims relating to compensation for harm caused by a corruption offence
or an offence that creates conditions conducive to corruption. The procedure for
compensation follows the rules set out in criminal and civil law.

Specialized authorities and inter-agency coordination (arts. 36, 38 and 39)

In accordance with article 8 of the Anti-Corruption Act and Presidential Decree
No. 330 of 16 July 2007 on special units for combating corruption and organized
crime, special units for combating corruption and organized crime have been
established within the Prosecutor-General’s Office and the internal affairs and State
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security authorities. In addition, specialized anti-corruption units operate within the
Investigative Committee of the Republic of Belarus.

Under article 10 of the Anti-Corruption Act, State authorities and other
organizations are obliged to convey information regarding evidence of corruption to
the State authorities responsible for combating corruption.

Cooperation between financial institutions and law enforcement authorities with
respect to corruption offences is governed by Act No. 165 of 30 June 2014 on
measures to prevent the legalization of income obtained by criminal means, the
financing of terrorism and the financing of the proliferation of weapons of mass
destruction, which establishes a sequence of actions to be taken in the event of
detection of a suspicious transaction.

Citizens have the possibility to report corruption offences to the law
enforcement authorities, including via helplines or email.

Successes and good practices

Overall, the following successes and good practices in the implementation of
chapter III of the Convention are highlighted:

* The possibility of the conclusion of procedural agreements with persons
suspected or accused of corruption offences as a mechanism to facilitate the
detection of corruption offences and cooperation with law enforcement
authorities.

The establishment, in article 42 of the Anti-Corruption Act, of a ten-year
limitation period for claims relating to compensation for damage caused by the
commission of a corruption offence, as a measure to increase the effectiveness of the
mechanism for compensation for damage caused as a result of corruption.

Challenges in implementation

It is recommended that the Republic of Belarus take the following steps in order
to further strengthen its existing anti-corruption measures:

* Bring its definitions of public officials into line with the requirements of
article 2 of the Convention,;

* Consider establishing the offering, promise and solicitation of bribes as separate
elements of the offence of bribery (arts. 15, 16 and 21);

 Explicitly establish liability for active and passive bribery in the interests of
third parties in the Criminal Code (arts. 15 and 16);

» Continue to explore the possibility of criminalizing the giving (and acceptance
of) an undue advantage of a non-material nature (arts. 15 and 16);

» Consider establishing in its criminal legislation more comprehensive provisions
on bribery in the private sector, including all of the elements set out in
article 21 of the Convention;

* Consider criminalizing the diversion by a public official of property entrusted
to that public official as a separate element in the Criminal Code (art. 17);

» Consider including the use of property, knowing that such property is the
proceeds of crime, as a separate element of the offence of laundering
(legalization) of proceeds of crime (art. 23);

» Consider establishing as separate elements the promise, offering or giving of an
undue advantage to induce false testimony or to interfere in the giving of
testimony or the production of evidence in a proceeding in relation to the
commission of offences (art. 25 (a));

» Continue to work to establish the effective liability of legal persons, in line with
the requirements of article 26 of the Convention;
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* Provide for the protection of the rights of bona fide third parties (art. 31 (9));

* Consider adopting legislation governing in detail the mechanism for
providing protection for persons who report facts concerning corruption
offences (art. 33);

» Consider amending the wording of the notes to articles 431 and 432 of the
Criminal Code in order to preclude automatic exemption from criminal liability
where the offender merely declares his or her guilt, thus preventing possible
abuse of those provisions and enabling adequate assessment of mitigating
circumstances and the degree of cooperation provided by bribe-givers,
depending on the case in question (art. 37).

3. Chapter IV: International cooperation

According to Act No. 284 of 18 May 2004 on international legal assistance in
criminal matters, such assistance is provided on the basis of international treaties to
which the Republic of Belarus is party. In the absence of a relevant international treaty,
international legal assistance in criminal matters is provided on the basis of the principle
of reciprocity. Act No. 344 of 25 November 2004 on ratification of the United Nations
Convention against Corruption establishes, with reference to article 44 (6) of the
Convention, that the Republic of Belarus shall take the Convention as the legal basis
for cooperation on extradition with other States Parties to the Convention (art. 1 of the
Act). In addition, Belarus clarified during the country visit that it considers article 46
of the Convention as the legal basis for cooperation on international legal assistance in
criminal matters. In Belarus, detailed rules contained in section XV of the Code of
Criminal Procedure provide for the provision of legal assistance, including with respect
to extradition, in the absence of a treaty, on the basis of the principle of reciprocity. In
practice, these rules also apply if the procedure for the provision of international legal
assistance in criminal matters is not established in an international treaty to which the
Republic of Belarus is party, on the basis of article 1, paragraph 5, of the Code of
Criminal Procedure. Furthermore, in accordance with paragraph 2 of Decision No. 10
of 24 September 2015 of the Plenum of the Supreme Court of the Republic of Belarus
on the application by the courts of legislation governing the provision of international
legal assistance in criminal matters, the procedure established in section XV of the Code
of Criminal Procedure of the Republic of Belarus applies when international legal
assistance in criminal matters is provided on the basis of the principle of reciprocity,
and also when such assistance is provided in accordance with an international treaty to
which Belarus is party, if no other procedure is defined in such a treaty (art. 1, para. 5,
of the Code of Criminal Procedure).

3.1. Observations on the implementation of the articles under review

Extradition; transfer of sentenced persons; transfer of criminal proceedings
(arts. 44, 45 and 47)

In the Republic of Belarus, extradition is governed by international agreements
and by section XV of the Code of Criminal Procedure. Section XV of the Code of
Criminal Procedure also applies in the absence of a relevant international agreement,
on the basis of the principle of reciprocity.

Decisions on extradition are taken by the Prosecutor-General’s Office and may
be appealed against in court (arts. 494 and 507 of the Code of Criminal Procedure).

Extradition for the purposes of criminal prosecution is not allowed if the act in
connection with which the request is made is not an offence under the Criminal Code
of the Republic of Belarus (art. 481, para. 2, of the Code of Criminal Procedure) or is
punishable by deprivation of liberty for a term of less than one year under the legislation
of Belarus or that of the State requesting extradition (art. 484, subpara. 1 (6), of the
Code of Criminal Procedure).

If the request includes several separate offences, at least one of which is
extraditable and some of which are not extraditable by reason of their period of
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imprisonment, extradition shall be subject to article 484, subparagraphs 1 (7) and (8),
of the Code of Criminal Procedure.

Belarusian legislation does not provide for a simplified extradition procedure.
Reference to article 44 (9) of the Convention in a request for extradition may expedite
the execution of that request.

In accordance with articles 510 and 513 of the Code of Criminal Procedure, the
person whose extradition is requested may be arrested and placed in custody or under
house arrest for a period of not more than two months from the time of arrest. That
period may be extended for up to 12 months on the basis of a decision issued by a
prosecutor or the Prosecutor-General, stating the reasons for such extension
(art. 513, para. 3, of the Code of Criminal Procedure).

If the person sought is a citizen of the Republic of Belarus, that fact constitutes
a ground for the refusal of extradition (art. 484, subpara. 1 (1), of the Code of Criminal
Procedure). In the case of refusal on that ground, the Prosecutor-General’s Office of
Belarus confirms its readiness to carry out the criminal prosecution of the person
sought, in conformity with article 477 of the Code of Criminal Procedure.

Paragraph 14 of article 44 of the Convention is directly applicable. The rights
of a person whose extradition is sought are guaranteed under articles 507-509 of the
Code of Criminal Procedure.

Paragraph 15 of article 44 of the Convention is directly applicable to requests for
extradition on the basis of the Convention. Extradition is prohibited if the purposes of
an extradition request are prosecution or punishment of the person sought on the basis
of race, sex, religion, citizenship, ethnicity, membership of a particular social group or
political opinions (art. 484, subpara. 1 (4), of the Code of Criminal Procedure).

The Republic of Belarus is party to multilateral treaties on cooperation in
extradition matters, including the Commonwealth of Independent States (CIS)
Convention on Legal Assistance and Legal Relations in Civil, Family and Criminal
Matters (concluded in Minsk in 1993 and amended in Chisinau in 2002). Belarus has
also concluded a series of bilateral treaties governing extradition matters.

The transfer of sentenced persons is governed by section XV of the Code of
Criminal Procedure. Belarus is party to the CIS Convention on the transfer of
convicted persons to serve out their sentences (1998).

The Code of Criminal Procedure does not provide for the transfer of criminal
proceedings for the purpose of the proper administration of justice, for example when
the case involves several jurisdictions.

Mutual legal assistance (art. 46)

Legal assistance is provided on the basis of international treaties or the principle
of reciprocity (art. 2 of the Act on International Legal Assistance in Criminal Matters
and section XV of the Code of Criminal Procedure).

The Prosecutor-General’s Office considers requests for legal assistance in the
form of the measures listed in article 494, paragraph 1, of the Code of Criminal
Procedure. The Supreme Court has competence to consider requests for the service of
procedural and other documents relating to criminal cases before the courts and
requests to enforce criminal judgments.

The Belarusian authorities reported that legal assistance is afforded to the fullest

extent possible, including in relation to offences for which legal persons may be liable.

Dual criminality is a requirement for the provision of legal assistance.

Mutual legal assistance for most of the purposes set out in the Convention may
be provided on the basis of direct application of the Convention. However, the experts
conducting the review noted that it would be desirable for domestic law likewise to
regulate in detail all matters pertaining to mutual legal assistance.
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Belarus confirmed the applicability of article 46, paragraphs 9-29, of the
Convention to its relations with States Parties with which it has not concluded any
bilateral treaties on legal assistance.

Paragraphs 10, 11 and 12 of article 46 of the Convention are implemented
through the following articles of the Code of Criminal Procedure: article 472 on the
conditions of execution of a request made by an authority of a foreign State for the
temporary transfer of a person for the purposes of legal proceedings; article 476 on
the conditions of execution of a request made by an authority of a foreign State for
the temporary surrender of a person for the purposes of legal proceedings; article 482
on grounds for refusal of a request made by an authority of a foreign State for the
temporary transfer of a person for the purposes of legal proceedings; and article 500
on the procedure for the temporary transfer of a person on the basis of an order to
execute a request made by an authority of a foreign State.

The central authority for the purposes of article 46 of the Convention is the
Prosecutor-General’s Office. Belarusian and Russian are acceptable languages for
requests for legal assistance.

Belarus accepts requests by electronic or other means of communication,
including facsimile. The execution of the request is subject to confirmation of its
transmission or transfer of the original. Requests may be made through the
International Criminal Police Organization (INTERPOL). The provisions of
article 16, paragraph 14, of the Convention apply in the Republic of Belarus.

The requirements of the Convention with respect to the content and form of
requests are applied by Belarus on the basis of direct application of article 46,
paragraph 15, of the Convention.

The procedural legislation of the requesting State may be applied, unless its
application would contravene the laws of the Republic of Belarus (art. 497, para. 2,
of the Code of Criminal Procedure).

The grounds for refusing a request for legal assistance are listed in chapter 51 of
the Code of Criminal Procedure and are largely in line with article 46, paragraph 21, of
the Convention. The competent authority of Belarus informs the requesting party of the
reasons for refusal of the request (art. 495, para. 6, of the Code of Criminal Procedure).

In practice, the costs of providing legal assistance are borne by Belarus, apart
from expenses arising from the summoning of participants in criminal proceedings to
the territory of the requesting State and measures to ensure their safety, the conduct
of expert assessments and the transit of extradited persons.

Belarus is party to multilateral conventions on legal assistance (such as the CIS
Convention on Legal Assistance and Legal Relations in Civil, Family and Criminal
Matters as adopted in 1993 and as amended in 2002). The Republic of Belarus has
concluded several bilateral treaties on legal assistance in criminal matters.

Law enforcement cooperation; joint investigations, special investigative techniques
(arts. 48, 49 and 50)

The Prosecutor-General’s Office of Belarus is party to the Agreement on
Cooperation between the Offices of the Prosecutor-General of the CIS Member States
in Combating Corruption, and also to bilateral agreements with the prosecution
services of other States.

Belarus considers the Convention as the basis for cooperation with other States
Parties.

The operational exchange of information is conducted through legal advisers
attached to embassies and officers responsible for liaison with other States’ law
enforcement authorities.

The Financial Monitoring Department of the State Audit Committee is a member
of the Egmont Group of Financial Intelligence Units, within the framework of which
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3.2.

3.3.

information on suspicious transactions is exchanged with foreign financial
intelligence units. In addition, the Financial Monitoring Department has signed a
number of bilateral memorandums with foreign financial intelligence units on
cooperation in the exchange of information.

The possibility of conducting joint investigations is provided for in article 63 of
the CIS Convention on Legal Assistance and Legal Relations in Civil, Family and
Criminal Matters (2002). Provisions on the possibility of establishing joint
investigation teams are also contained in some of the bilateral treaties to which the
Republic of Belarus is party.

The Belarusian law enforcement authorities may use special investigative
techniques (arts. 15 and 18 of the Police Operations Act). Operational and
investigative activities may be carried out on the territory of Belarus and other States
in accordance with that Act and international treaties (for example, art. 108 of the CIS
Convention on Legal Assistance and Legal Relations in Civil, Family and Criminal
Matters (2002) and the Agreement between the Government of the Republic of
Belarus and the Government of the Republic of Uzbekistan on Cooperation in
Combating Crime).

Successes and good practices

Overall, the following successes and good practices in the implementation of
chapter IV of the Convention are highlighted:

* Belarus is a party to regional, multilateral and bilateral agreements on
international cooperation in criminal matters, including the fight against
corruption;

* Belarus is a party to a number of international bilateral and multilateral
intergovernmental and inter-agency agreements on cooperation in combating
crime, which cover corruption offences.

Challenges in implementation

It is suggested that the following recommendations be considered with a view
to strengthening and consolidating the anti-corruption measures taken by the Republic
of Belarus:

» Continue efforts to collect and use statistical and practical information on
examples of international cooperation in the fight against corruption in order to
better evaluate the effectiveness of mechanisms for cooperation in the fight
against corruption (arts. 44 and 46);

Consider the possibility of adopting amendments to section XV of the Code of
Criminal Procedure in order to make clear the possibility of applying the
provisions contained in that section not only in relation to requests executed on
the basis of the principle of reciprocity, but also in cases where an international
treaty to which the Republic of Belarus is party does not define a detailed
procedure for the provision of a specific type of international legal assistance
(arts. 44 and 46);

Consider the possibility of establishing an expedited extradition procedure in
the Code of Criminal Procedure and simplifying evidentiary requirements
relating thereto in relation to requests on the basis of the Convention, in
accordance with article 44, paragraph 9, of the Convention,;

Consider the possibility of adopting additional provisions supplementing
section XV of the Code of Criminal Procedure that regulate in detail the
provision of legal assistance for the purposes listed in article 46 (3) of the
Convention;
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* Explore the possibility of providing mutual legal assistance on the basis of
requests made pursuant to the Convention in the absence of dual criminality
(art. 46 (9));

* Consider the possibility of transferring proceedings for the prosecution of an
offence established in accordance with the Convention to other States Parties in
cases where such transfer is considered to be in the interests of the proper
administration of justice, in particular in cases where several jurisdictions are
involved, with a view to concentrating the prosecution (art. 47);

» Continue to actively strengthen cooperation with law enforcement authorities of
States Parties to the Convention other than the CIS member States within the
framework of article 48 of the Convention, including through the establishment
of direct contacts for the exchange of operational information;

* Consider the possibility of entering into additional agreements with other States
Parties to the Convention on the use of special investigative techniques in the
investigation of corruption offences.
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