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CHAPTER |
INTRODUCTION

1. The International Law Commission hele tfirst part of its fifty-ninth session
from 7 May to 5 June 206and the second part from 9 July to 10 August 2007 at its seat at
the United Nations Office at Geneva. Thesen was opened by Mr. Giorgio Gaja, First

Vice-Chairman of the fifty-ghth session of the Commission.
A. Membership
2.  The Commission consists of the following members:

Mr. Ali Mohsen Fetais Al-Marri (Qatar)

Mr. lan Brownlie (United Kingdom)

Mr. Lucius Caflisch (Switzerland)

Mr. Enrique Candioti (Argentina)

Mr. Pedro Comissario Afonso (Mozambique)

Mr. Christopher John Robert Dugard (South Africa)
Ms. Paula Escarameia (Portugal)

Mr. Salifou Fomba (Mali)

Mr. Giorgio Gaja (Italy)

Mr. Zdzistaw Galicki (Poland)

Mr. Hussein A. Hassouna (Egypt)

Mr. Mahmoud D. Hmoud (Jordan)

Ms. Marie G. Jacobsson (Sweden)

Mr. Maurice Kamto (Cameroon)

Mr. Fathi Kemicha (Tunisia)

Mr. Roman Anatolyevitch Kolodkin (Russian Federation)
Mr. Donald M. McRae (Canada)

Mr. Teodor Viorel Melescanu (Romania)

Mr. Bernd H. Niehaus (Costa Rica)

! See paragraph 373 of the present report.



Mr. Georg Nolte (Germany)

Mr. Bayo Ojo (Nigeria)

Mr. Alain Pellet (France)

Mr. A. Rohan Perera (Sri Lanka)

Mr. Ernest Petti (Slovenia)

Mr. Gilberto Vergne Saboia (Brazil)

Mr. Narinder Singh (India)

Mr. Eduardo Valencia-Ospina (Colombia)
Mr. Edmundo Vargas Carreiio (Chile)

Mr. Stephen C. Vasannie (Jamaica)

Mr. Marcelo Vazquez-Bermudez (Ecuador)
Mr. Amos S. Wako (Kenya)

Mr. Nugroho Wisnumurti (Indonesia)

Ms. Hangin Xue (China)

Mr. Chusei Yamada (Japan)

B. Officersand the Enlarged Bureau

3. Atits 2914th meeting, on 7 May 2007, then@uission elected the following officers:

Chairman: Mr. lan Brownlie
First Vice-Chairman: Mr. Edmundo Vargas Carreio
Second Vice-Chairman: Mr. Pedro Comissario Afonso

Chairman of the Drafting Committee:  Mr. Chusei Yamada

Rapporteur: Mr. Ernest Pett

4.  The Enlarged Bureau of the Commission was composed of the officers of the present

session, the previous Chairmen of the Commiésiod the Special Rapportelrs.

2 Mr. E. Candioti, M. Z. Galicki, Mr. A. Pellet and Mr. C. Yamada.
 Mr. I. Brownlie, Mr. G. Gaja, Mr. Z. Galicki, Mr. M. Kamto, Mr. A. Pellet and Mr. C. Yamada.



5.  On the recommendation of the Enlar@eoieau, the Commission set up a Planning Group
composed of the following members: Mr.\Eargas Carrefio (Chairman), Mr. A.M. Al-Matrri,

Mr. L. Caflisch, Mr. E. Candioti, Mr. P. Cossario Afonso, Ms. P. Escarameia, Mr. S. Fomba,
Mr. G. Gaja, Mr. Z. Galicki, Mr. H.A. Hssouna, Mr. M.D. Hmoud, Ms. M.G. Jacobsson,

Mr. B. Niehaus, Mr. G. Nolte, Mr. A. Pellet, MA.R. Perera, Mr. G.V. Saboia, Mr. N. Singh,
Mr. E. Valencia-Ospina, Mr. M. \&guez-Bermudez, Mr. N. Wisnumuriils. H. Xue,

Mr. C. Yamadaad Mr. E. Peti (ex officio).

C. Drafting Committee

6. Atits 2915th, 2938th and 2943rd meetings, on 8 May, on 18 and 26 July 2007,
respectively, the Commission established a Drafting Committee, composed of the following

members for the topics indicated:

(@) _Reservations to treatiddr. C. Yamada (ChairmanMr. A. Pellet (Special
Rapporteur), Mr. E. Candioti, Ms. P. Escarambla,S. Fomba, Mr. G. Gaja, Mr. M.D. Hmoud,
Mr. R. Kolodkin, Mr. D.M. McRae, Mr. B.HNiehaus, Mr. G. Nolte, Mr. A.R. Perera,

Mr. N. Singh, Mr. M. Vazquez-Bermudez, Mr. Mlisnumurti, Ms. H. Xue and Mr. E. Petri

(ex officio).

(b) Responsibility of iternational organization$/r. C. YamadgChairman),

Mr. G. Gaja (Special Rapporteur), Ms.Bicarameia, Mr. S. Fomba, Mr. Z. Galicki,

Mr. M.D. Hmoud, Ms. M.G. Jacobsson, Mr. RKolodkin, Mr. D.M. McRae, Mr. A. Pellet,
Mr. A.R. Perera, Mr. G.V. Saboia, Mr. N. SindWt. E. Valencia-Ospinayir. S.C. Vasciannie,
Mr. M. Vazquez-Bermudez, Mr. N. Wismurti, Ms. H. Xue and Mr. E. Petriex officio).

(c) Expulsion of aliengvir. C. Yamada (ChairmanMr. M. Kamto (Special
Rapporteur), Mr. E. Candioti, Ms. P.d&ameia, Mr. S. Fomba, Mr. G. Gaja,
Mr. R.A. Kolodkin, Mr. D.M. McRae, Mr. B.HNiehaus, Mr. A.R. Perera, Mr. G.V. Saboia,
Mr. N. Singh, Mr. E. Vargas Carrefio, MrCS Vasciannie, Mr. M. Vazquez-Bermudez,
Mr. N. Wisnumurti, Ms. H. Xue, Mr. E. Petr{ex officio).

7.  The Drafting Committee held a total of 16 meetings on the tbpées indicated above.



D. Working Groups

8. Atits 2920th, 2928th and 2929th meetings, on 16 and 31 May and on 1 June 2007,

respectively, the Commission also established the following Working Groups:

(@) Working Group on Shared natural resoufdels. E. Candioti (Chairman),

Mr. C. Yamada (Special Raorteur), Mr. |. BrownlieMr. P. Comisséario Afonso,

Ms. P. Escarameia, Mr. G. Gaja, Mr.G&alicki, Mr. H.A. Hassouna, Mr. M.D. Hmoud,
Ms. M.G. Jacobsson, Mr. D.M. McRae, Mr. Bolte, Mr. A.R. Perera, Mr. G.V. Saboia,
Mr. N. Singh, Mr. M. Vazquez-Bermudez, Mr. Mlisnumurti, Ms. H. Xue and Mr. E. Pe&tri

(ex officio).

(b) Working Group on Effectsf armed conflict on treati€sMr. L. Caflisch

(Chairman), Mr. |. Brownlie (Speci&apporteur), Mr. PComissario Afonso,

Ms. P. Escarameia, Mr. S. Fomba, Mr. G. Gaja, Mr. M.D. Hmoud, Ms. M.G. Jacobsson,
Mr. R.A. Kolodkin, Mr. D.M. McRae, Mr. B4. Niehaus, Mr. G. Nolte, Mr. B. Ojo,

Mr. A. Pellet, Mr. A.R. Peera, Mr. E. Vargas Cariie, Mr. M. Vazquez-Bermudez,

Mr. N. Wisnumurti, Ms. H. XueMr. C. Yamada ad Mr. E. Petg (ex officio).

(c) Open-ended Working Group on the Most-favoured-Nation clalisédd.M. McRae

(Chairman).

9. The_Working Group on Long-term programme of wiankthe quinquennium was

established by the Planning Group angwamposed of the following members:

Mr. E. Candioti (Chairm@), Mr. I. Brownlie, Mr. P. Comissario Afonso, Ms. P. Escarameia,
Mr. S. Fomba, Mr. G. Gaja, Mr. Z. Geki, Mr. H.A. Hassouna, Mr. M.D. Hmoud,

Ms. M.G. Jacobsson, Mr. R.A. Kolodkin, Mr.d. McRae, Mr. G. Nolte, Mr. A. Pellet,

Mr. A.R. Perera, Mr. G.V. Saboia, MN. Singh, Mr. E. Valencia-Ospina,

Mr. M. Vazquez-Bermudez, Mr. A.8Vako, Ms. H. Xue and Mr. E. Petrfex officio).

* Membership was announced at the 2921st meeting, on 18 May 2007.
> Membership was announced at the 2933rd meeting, on 10 July 2007.



10. The Working Group on External publication of Commission documessestablished by

the Planning Group and was composed of tHevfiing members: MrG. Gaja (Chairman),
Mr. E. Candioti, Ms. P. Escarameia, MrAdHassouna, Mr. M.D. Hmoud, Mr. M. Kamto,
Mr. R.A. Kolodkin, Mr. D.M. McRae, Mr. GNolte, Ms. H. Xue, Mr. C. Yamada and

Mr. E. Petr€ (ex officio).

E. Secretariat

11. Mr. Nicolas Michel, Under-Secretary-Geal, the Legal Counsel, represented the
Secretary-General. Ms. Mahnoush H. ArsanjBigctor of the Codiftation Division of the
Office of Legal Affairs, acted as Secretarytlte Commission and, in the absence of the Legal
Counsel, represented tBecretary-General. Mr. George Korontzis, Principal Legal Officer,
served as Principal Assistant Secretary, Mevdr Chimimba, Senior Legal Officer, served as
Senior Assistant Secretary. Mr. Arnold ProntogakOfficer; Mr. Pierre Bodeau-Livinec, Legal
Officer; Mr. Santiago Villalpando, Legal Officeand Mr. Gionata Buzzini, Associate Legal
Officer, served as Assistant Secretaries to the Commission.

F. Agenda

12. Atits 2914th meeting, on 7 May 2007, the Commission adopted an agenda for its
fifty-ninth session consisting of the following items:

1.  Organization of the work of the session.

2. Shared natural resources.

3. Responsibility of intertional organizations.
4. Reservations to treaties.

5.  Effects of armedanflicts on treaties.

6. The obligation to extradite or prosecudst ([dedere aut judicare).



10.

11.

Expulsion of aliens.

Programme, procedures and wogkmethods of the Commission and its

documentation.
Date and place of the sixtieth session.
Cooperation with other bodies.

Other business.



CHAPTERI1

SUMMARY OF THE WORK OF THE COMMISSION
AT ITSFIFTY-NINTH SESSION

13. Concerning the topic “Res@tions to treaties”, the Comssion considered the eleventh
and twelfth reports of the Special Rapport@AMCN.4/574 and A/CN.4/584) on the formulation
and withdrawal of acceptances and object@ms on the procedure for acceptances of
reservations, respectively, and referred to the Drafting Committee 35 draft guidelines on the
above issues. The Commission also adopted nafegiridelines dealingith the determination
of the object and purpose of the treaty as wethagjuestion of incompatibility of a reservation

with the object and purpose of the trettgether with commentaries (chap. V).

14. Concerning the topic “Shared natuedources”, the Commission considered the

fourth report by the Speci&apporteur (A/CN.4/580), whicfocused on the relationship

between the work on transboundary aquiterd any future work on oil and gas and
recommended that the Commission should procetidthie second reading of the draft articles

on the law of transboundary aquifers independeosftgny future consideration of oil and gas.

The Commission also established a Working Grom@hared natural resources which addressed
(a) the substance of the draft articles onlélneof transboundary aquifers adopted on first
reading; (b) the final form that the draft alti® should take; and (c) issues involved in the
consideration of oil and gaand in particular preparedguestionnaire on State practice

concerning oil and gas for ciredion to Governments (chap. V).

15. In connection with the topic “Expulsion @fens”, the Commission considered the second
and third reports of the SpatiRapporteur (A/CN.4/573 and €d., and A/CN.4/581), dealing,
respectively, with the scope of the topic and definitions (two draft articles), and with certain
general provisions limiting the right of a State to expel an alien (five draft articles). Following its
debate on the two reports, the Commission délcideefer the seven draft articles to the

Drafting Committee (chap. VI).

16. As regards the topic “Effects of armed diotd on treaties”, tt Commission considered
the third report of the SpeciRlapporteur (A/CN.4/578 and Corr.d)d decided to establish a
Working Group under the Chairmanship of Mr.cius Caflisch. The Commission subsequently



adopted the report of the Working Group aedided to refer draft articles 1 to 3, Hi§ 7, 10
and 11 as proposed by the Special Rapportaideaft article 4 as proposed by the Working
Group to the Drafting Committee, together witle recommendations and suggestions of the
Working Group (chap. VII).

17. Concerning the topic “Responsibility ofemational organizeons”, the Commission
considered the fifth report of the SpeciabRarteur (A/CN.4/583), whitfocused on content of

the international responsibility of an intetiomal organization. Followig its debate on the

report, the Commission referred 15 draft articles to the Drafting Committee and it subsequently
adopted 15 draft articles, together with comtaées, dealing with the content of the

international responsibility of an inteational organiz#on (chap. VIII).

18. Concerning the topic “The obligan to extradite or prosecutaut dedere aut judicare)”,

the Commission considered the second repfdatie Special Rapporteur (A/CN.4/585 and
Corr.1), containing one draft arécon the scope of application, as well as a proposed plan for
further development. The Commission also hafibre it comments and information received
from Governments (A/CN.4/579 and Add.1-4) (chap. IX).

19. The Commission set up the Planning Grougpttsider its programe, procedures and
working methods (chap. X, sect. A). A WorgiGroup on the Long-term programme of work
was established, under the chairmanship ofBvirique Candioti, which will submit its final
report to the Commission at the end of the entriquinquennium topic (chap. X, sect. A.3). The
Commission decided to include in its currpmgramme of work te new topics, namely
“Protection of persons in the event of disastand “Immunity of State officials from foreign
criminal jurisdiction”. In thisregard, it decided to appoint MEduardo Valencia-Ospina as
Special Rapporteur for the former topic and Roman A. Kolodkin as Special Rapporteur for
the latter topic (chap. X, sect. A.4). Ther@mission also established a Working Group on the
Most-Favoured-Nation clause under the chairshgmof Mr. Donald McRae to examine the

possibility of considering the topic “Most-Faured-Nation clause” (chap. X, sect. A.4).

20. The Commission continued its traditional exades of information wh the International
Court of Justice, the Inter-American JuridiGdmmittee, the Asian-African Legal Consultative

Organization and the European Committee ogal€ooperation and the Committee of Legal



Advisers on Public International Law of t@®uncil of Europe (chap. X, sect. C). The
Commission also organized a meeting with UnNiadions and other experts in the field of
human rights, which was devoted to discussmmseservations to human rights treaties
(chap. X, sect. A.9). The Commission also feidnformal meeting with the International

Committee of the Red Cross on matters of mutual interest (chap. X, sect. C).

21. Aninternational law seminavas held with 25 participas of different nationalities.
Members of the Commission gave lectures anewevolved in other activities concerning the

seminar (chap. X, sect. E).

22. The Commission decided that its next seds@held at the United Nations Office at
Geneva in two parts, from 5 May to 6 Jumel & July to 8 August 2008 (chap. X, sect. B).



CHAPTER 111

SPECIFIC ISSUESON WHICH COMMENTSWOULD BE
OF PARTICULAR INTEREST TO THE COMMISSION

A. Reservationstotreaties

23. The Special Rapporteur on reservations tdié®aroposes to complete his presentation of
problems posed by the invalidity of reservatioest year. With this in view, the Commission

would welcome replies from States to the following questions:

(&) What conclusions do States draw if amest#on is found to be invalid for any of the
reasons listed in article 19 tife 1969 and 1986 Vienna Conventions? Do they consider that the
State formulating the reservation is still boundipy treaty without being able to enjoy the
benefit of the reservation? @monversely, do they believe that the acceptance of the reserving
State is flawed and that thatate cannot be considered to be bound by the treaty? Or do they

favour a compromise solution and, if so, what is it?

(b) Are the replies to the preceding questibased on a position of principle or are they
based on practical considerations? Do they (oukhthey) vary according to whether the State
has or has not formulated an objentio the reservation in question?

(c) Do the replies to the above two setgjaéstions vary (or should they vary) according
to the type of treaty concerned (bilateral ormative, human rights, environmental protection,

codification, etc.)?

(d) More specifically, State practice offers examples of objections that are intended to
produce effects different frorha@se provided for in article 2paragraph 3 (objection with
minimum effect), or article 20, pagraph 4 (b) (maximum effecf the Vienna Conventions,
either because the objecting State wishes to exclude from its treaty relations with the reserving
State provisions that are not related to the reservation (intermediate effect), or because it wishes
to render the reservation ineffeze and considers the reserving State to be bound by the treaty
as a whole and that the reservation thusrimeffect (“super-maximum?” effect). The
Commission would welcome the views of States regarding these practices (irrespective of their

own practice).
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24. The Commission would note that it is awaiéhe relative complexity of the above
questions, which are related to problems thatlaemselves highly complex and take into
account a wide range of practice. The Commissionestgghat the replies to these questions be
addressed to the 8pial Rapporteuin writing through the Secretatidt would be particularly
useful if the authors could include with theiplies as precise a description as possible of the
practice they themselves follow.

25. The Commission has noted that, in the maafahmulation of objections to reservations
is practised by a relatively small number of Statesould thus be particularly useful if States
that do not engage in this practice could transmit their views on these matters, which are
fundamental to the topic 6Reservations to treaties”.

B. Shared natural resources

26. The Commission intends to study issues eoring oil and gas under the topic “Shared
natural resources”. It would be useful for then@oission in the consideration of these issues to
be provided with relevant Stgpeactice, in particular treati@s other arrangements existing on
the subjec?.

C. Expulsion of aliens

27. The Commission would welcome any informatémncerning the practice of States under
this topic, including examples of domedggislation. It would wkEome in particular

information and comments on the following points:

(@) State practice with regard to the espn of nationals. Is &llowed under domestic

legislation? Is it permiskle under international law?

(b) The manner in which persons having twr more nationalitieare dealt with under
expulsion legislation. Can suchrpens be considered alieinsthe context of expulsion?

® A questionnaire on this issueshiaeen circulated to Governments.
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(c) The question of depritian of nationality as a possible precondition for a person’s
expulsion. Is such a measure allowed underastin legislation? Is it permissible under

international law?

(d) The question of the collective expulsmimaliens who are nationals of a State
involved in an armed conflict with the host Stdtesuch a situation, should a distinction be
drawn between aliens living peacefully in thest State and those involved in activities hostile

to it?

(e) The guestion of whether an alien whe had to leave the territory of a State under
an expulsion order that is subsequently founéa lcpmpetent authority to be unlawful has the
right of return.

()  Criteria that could be used to distingju between the expulsion of an alien and the
question of non-admission; more specifically, deiaing the point at which the removal of an
illegal immigrant is governed by the expulsion procedure and not by the non-admission
procedure.

(g) The legal status of illegal immigrants lain the territorial sea or in internal
waters, or in the frontier zone excluding partiairport areas. Specifically, apart from port and
airport areas, is there an international zoneiwi¥hich an alien would be considered as not
having yet entered the territory of the StateSolfhow is the extent and breadth of such a zone

determined?

(h) State practice in relation to grounds éapulsion, and the question of whether and,

where appropriate, the extent to which suabugds are restricted by international law.

28. The Commission also approved the SpdReglporteur’'s recommendation that the
Secretariat should contact the k&t international @anizations in order to obtain information

and their views on particular aspects of the topic.
D. Responsibility of international organizations

29. The Commission would welcome commaeartd observations from Governments and

international organizations on draiticles 31 to 45, in particulan draft article 43, relating to

12



an obligation of members of asponsible international organization to take, in accordance with
the rules of the organization, albpropriate measures in ordemptovide the organization with

the means for effectively fulfillings obligation to make reparation.

30. The Commission would also welcome wsefrom Governmentand international

organizations on the two following questiodsge to be examined in the next report:

(&) Article 48 on responsibility of States faternationally wrongful acts provides that,
in case of a breach by a State of an obligatiwad to the international community as whole,
States are entitled to claim from the respons#itége cessation of thetamnationally wrongful
act and performance of the obligation of reparatiothéninterest of the injured State or of the
beneficiaries of the obligation breached. Sdaubreach of an obligation owed to the
international community as a whole be commitigdan international organization, would the

other organizations or some of them be entitled to make a similar claim?

(b) If aninjured international organizatiortends to resort to countermeasures, would it
encounter further restrictionsath those that are listed irtiales 49 to 53 of the articles on

responsibility of States for internationally wrongful acts?
E. Theabligation to extradite or prosecute (aut dedere aut judicare)

31. The Commission would welcome any informatibat Governments may wish to provide
concerning their legislation and practice witigard to this topic, particularly more

contemporary ones. If possible chunformation should concern:

(@) International treaties by which a Statéound, containing the ipciple of universal

jurisdiction in criminal matters; is it connected with the obligationdedere aut judicare?

(b) Domestic legal regulatns adopted and applied bytate, including constitutional
provisions and penal codes or codes of criminat@dures, concerning the principle of universal

jurisdiction in criminal matters; is it connected with the obligationdedere aut judicare?

(c) Judicial practice of a State reflecting the application of the principle of universal

jurisdiction in criminal matters; is it connected with the obligationdedere aut judicare?

13



(d) Crimes or offences to which the principle of universal jurisdiction in criminal matters
is applied in the legislation and practice of a State; is it connected with the oblmtdmdere

aut judicare?
32. The Commission would also appreéeiaformation on the following:

(&) Whether the State has authority undedaisiestic law to extradite persons in cases

not covered by a treaty or to exdite persons of its own nationality?

(b) Whether the State has authority to ggseisdiction over crimes occurring in other

States that do not involve one of its nationals?

(c) Whether the State considers the obligation to extradite or prosecute as an obligation

under customary international law and if so to what extent?

33. The Commission would also welcome &myher information and views that

Governments may considezlevant to the topic.
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CHAPTER IV
RESERVATIONSTO TREATIES
A. Introduction

34. The General Assembly, in its resolut#8131 of 9 December 1993, endorsed the decision
of the International Law Commission to includdtsagenda the topic “The law and practice

relating to reservations to treaties”.

35. At its forty-sixth session (1994) gi€ommission appointed Mr. Alain Pellet
Special Rapporteur for the togic.

36. Atits forty-seventh session (1995), thex@aission received and considered the first
report of the Spéal Rapporteuf.

37. Following that discussion, the Speciapparteur summarized tfenclusions he had
drawn from the Commission’s consideration of thigid: they related to the title of the topic,
which should now read “Reservatiaastreaties”; the form of the results of the study, which
should be a guide to practice in respeateservations; the flexible way in which the
Commission’s work on the topic should be aadrout; and the consensus in the Commission
that there should be no change inrblevant provisions of the 1969, 1978 and 1986
Vienna Convention3In the view of the Commission, those conclusions constituted the
results of the preliminary study requested by the General Assembly in resolutions 48/31
of 9 December 1993 and 49/51 of 9 Deceni®24. As far as the Guide to Practice was
concerned, it would take the form of draft gelides with commentarse which would be of
assistance for the practice of States and iateynal organizations; &se guidelines would, if

necessary, be accompanied by model clauses.

" Official Records of the General Assembly, Forty-ninth Session, Supplement No. 10 (A/49/10), para. 382.
8 A/CN.4/470 and Corr.1.
® Official Records of the General Assembly, Fiftieth Session, Supplement No. 10 (A/50/10), para. 491.
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38. In 1995, the Commission, in accordance with its earlier prd€tnghorized the

Special Rapporteur to prepare aailed questionnaire on reservatidodreaties, to ascertain the
practice of, and problems encountered by, Statesnternational orgarations, particularly
those which were depositarieemultilateral conventions. Thguestionnaire was sent to the
addressees by the Secretariat. Imatolution 50/45 of 11 December 1995, the

General Assembly took note of the Commissiosatusions, inviting it to continue its work

along the lines indicated in its report and aisdting States to answer the questionnéire.

39. At its forty-eighth session (1996), ther@mission had before it the Special Rapporteur’'s
second report on the topicThe Special Rapporteur had annei@dis report a draft resolution

of the International Law Commission on reservations to multilateral normative treaties, including
human rights treaties, which waddressed to the General Asbéy for the purpose of drawing

attention to and clarifying the legal aspects of the métter.

40. At its forty-ninth session (1997), ther@mission adopted preliminary conclusions on

reservations to normative multilateral treaties, including human rights tr&aties.

41. Inits resolution 52/156 of 15 Decemi®B7, the General Assembly took note of the
Commission’s preliminary conclusions and of its invitation to all treaty bodies set up by
normative multilateral treaties that might wishdim so to provide, in writing, their comments
and observations on the conclusions, while drgwhe attention of Governments to the
importance for the International Law Commission of having their views on the preliminary

conclusions.

19 SeeYearbook ... 1993, vol. Il (Part Two), para. 286.

1 As of 31 July 2007, 33 States and 26 international organizations had answered the questionnaire.
2 AJCN.4/477 and Add.1.

3 Official Records of the General Assembly, Fifty-first Session, Supplement No. 10 (A/51/10), para. 137.
 Ibid., Fifty-second Session, Supplement No. 10 (A/52/10), para. 157.
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42. From its fiftieth session (1998) to its fifty-eighth session (2006), the Commission
considered eight more repdntgy the Special Rapportéfiand provisionally adopted 76 draft

guidelines and the commentaries thereto.
B. Consideration of thetopic at the present session

43. At the present session the Committee had béftre eleventh and twelfth reports of the
Special Rapporteur (A/CN.4/5&hd A/CN.4/584) on the formation and withdrawal of
acceptances and objections and on the procedusedeptances of reservations respectively.
The eleventh report had been submitted affifty-eighth session, but the Commission had

decided to consider it at the fiftyinth session, owing to a lack of tiie.

44. The Commission considered the eleventhntegfdhe Special Rapporteur at its 2914th
to 2920th meetings, on 7 to 11, 15 and 16 May 2007, and the twelfth report at its 2936th
to 2940th meetings, on 13, 17 to 20 July 2007.

45. Atits 2917th, 2919th and 2020th meetings, on 10, 15 and 16 May 2007, the Committee
decided to refer draft guidelines 2.6.32t6.6, 2.6.7 to 2.6.15 and 2.7.1 to 2.7.9 to the Drafting
Committee, and to review the wording of drgdiideline 2.1.6 in the light of the discussion. At

its 2940th meeting on 20 July 2007, the Commission decided to refer draft guidelines 2.8, 2.8.1
to 2.8.12 to the Drafting Committee.

46. The Drafting Committee was instructed to tadte account the interpretation of draft
guideline 2.8.12 resulting from an indicative VBtend an analysis of the provisions of

> Third report (A/CN.4/491 and Corr.1 (English only), Add.1, Add.2 and Corr.1, Add.3 and Corr.1 (A/F/R only),
Add.4 and Corr.1, Add.5 and Add.6 and Corr.1); Fourth report (A/CN.4/499); Fifth report (A/CN.4/508, Add.1-4);
Sixth report (A/CN.4/518 and Add.1-3); Seventh report (A/CN.4/526 and Add.1-3); Eighth report (A/CN.4/535 and
Add.1); Ninth report (A/CN.4/544); and Tenth report (A/CN.4/558 and Corr.1, Add.1 and Corr.1 and Add.2).

' For a detailed historical presentation, ficial Records, Fifty-ninth Session, Supplement No. 10 (A/59/10),
paras. 257-269.

Y The Commission held a meeting with United Nations and other human rights experts on 15 and 16 May 2007.
See chapter X, section A.9 below.

¥ The Special Rapporteur having hoped that the Cessiati would take a clear position on this problem of
principle in plenary meeting, the Commission did, following an indicative vote, express its support for retaining the
principle set out in draft guideline 2.8.12.
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article 20, paragraph 5, of theérina Convention as creating @gumption of tacit acceptance
without such acceptance being considered acqtiired.

47. At its 2930th meeting, on 4 June 2007,@loenmission considered and provisionally
adopted draft guidelines 3.1.:¢bmpatibility of a reservatiowith the object and purpose of
the treaty), 3.1.6 (Determination of the object and purpose of the treaty), 3.1.7 (Vague or
general reservations), 3.1.8 (Reservatiors poovision reflecting a customary norm),

3.1.9 (Reservations contrary to a rulgusfcogens), 3.1.10 (Reservations to provisions relating
to non-derogable rights), 3.1.11 (Reservationgirgldo internal law), 3.1.12 (Reservations to
general human rights treaties) and 3.1.13 (Reensgto treaty provisionsoncerning dispute
settlement or the monitoring of the implementation of the treaty).

48. At its 2950th and 2951st meetings, on 7 August 2007, the Commission adopted the

commentaries relating to the aforementioned draft guidelines.

49. The text of the draft guidelines and thenomentaries thereto are reproduced in section C.2
below.

1. Introduction by the Special Rapporteur of hiseleventh report

50. The Special Rapporteur briefly reviewed thatdrly of the topic “Reservations to treaties”,
recalling the flexible regime established by Yhenna Conventions, the uncertainties that that
regime entailed and the Commissi®findamental decision not tollaato question the work of
the Vienna Conventions but to draw up a GuidBractice consisting @uidelines which, while
not binding in themselves, might guide the praabtc8tates and internatial organizations with

regard to reservations and interpretative declarations.

51. The first group of draft guidelines includedlue eleventh report (2.6.3 to 2.6.6) concerned
the freedom to make objectiottsreservations. The SpecRapporteur recaltkthat it was

merely a freedom, given that the Commission had not made it conditional on the incompatibility

9 This interpretation was obtained by consensus.
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of a reservation with the object and purpostheftreaty, and that the Vienna Conference had
followed the Commission in that regard desgite doubts of some delegations. That approach
was in keeping with the spirit of consensus pervading all of treaty law, in the sense that a State
could not unilaterally impose ontar contracting parties the méidation of a treaty binding

them by means of a reservation. Limiting treeedom to make objections exclusively to
reservations that were incompatible witle thbject and purpose of the treaty would render the
procedure for acceptance of and objectiongservations under arkc20 of the Vienna

Convention ineffective.

52. Yet the freedom to make objections was naitrary but subject to conditions relating to
both form and procedure, which were cowkelg draft guidelines 2.6.3 to 2.6.7. Grounds for
objections could range from the (alleged) incompatibility of the reservation with the object and
purpose of the treaty to political grounds. While the State was not obliged to mention
incompatibility with the object and purpose of the treaty as the ground for its objection,

surprisingly States very frequently invoked that very ground.

53. Draft guideline 2.62 conveyed the idea that any State or international organization

enjoyed the freedom to make objections.

54. Turning to the relationship of the objectiorentry into force of the treaty between

the author of the reservation and the autifadhe objection, the SpediRapporteur recalled
that although the Commission’s special rappoddiad in the past considered that the
objection automatically precluded the entry intccéoof the treaty between those two parties,
Sir Humphrey Waldock had subsequently suppbtite advisory opinion of the International
Court of Justice of 1954, which held that the State thais the author of the objection was

% Draft guideline 2.6.3 reads as follows:
Freedom to make objections

A State or an international organization may folate an objection to a reservation for any reason
whatsoever, in accordance with the provisiof the present Guide to Practice.

! Yearbook ... 1962, vol. |, 654th meeting, paras. 17 and 20. For the position of the International Court of
Justice, se®eservationsto the Convention on Genaocide, Advisory Opinion of 28 May 1951, I.C.J. Reports 1951,
p. 26
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free to draw its own conclusions concerningéfects of its objection on its relations with the
reserving State. In the event that the objecting State remained silent on the matter, the
presumption made by the Commission in 1966 thasthe treaty would not enter into force
between the two parties. That presumption, albgital, had nevertheless been reversed during
the Vienna Conference of 1968-1969. As a resiudt treaty was considered as being in force
between the two parties concerned, with éxception of the provision covered by the

reservation. Article 20, paragraghb), and article 21, paragra 3, of the Vienna Convention
reflected that presumption. While the SpecigbRateur was tempted to “revise” that wording,
which was neither very logical nor satisfactory, he had ultimately decided not to change it, as it

reflected current practice. It was thenef reproduced in draft guideline 2.6%4.

55. Draft guideline 2.6% sought to answer a question that had been left pending by draft
guideline 2.6.1, on the definition of objections, nnveho had the freedom to make objections.
Article 20, paragraph 4 (b), of the Vienna Comen of 1986 provided guidance by referring to
an objection by a contracting State or a conitnganternational organization. Any State or any
international organization that was entitled to become a party to the treaty and that had been
notified of the reservations could also formalabjections that would produce effects only when

the State or organization became a party to the treaty.

% Draft guideline 2.6.4 reads as follows:

Freedom to oppose the entry into for ce of the treaty
vis-a-visthe author of thereservation

A State or international organization that formulates an objection to a reservation may oppose the
entry into force of the treaty as between itself and the reserving State or international organization for any
reason whatsoever, in accordance with theipions of the preseérGuide to Practice.

% Draft guideline 2.6.5 reads as follows:
Author of an objection
An objection to a reservation may be formulated by:
(i)  Any contracting State and any contiag international organization; and

(i)  Any State and any international organization that is entitled to become a party to the
treaty.
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56. With regard to draft guideline 2.6"6the Special Rapporteur said that in the absence of
any relevant practice, the draft guidelines constituted an exercise in progressive development. It

was the counterpart of draft guideline4.7 and 1.2.2 in the area of objections.

57. Introducing draft guidelines 2.6.7 to 2.6.@6,the form of and procedure for the
formulation of objections, the $pial Rapporteur recalled that,fas as form was concerned,
article 23, paragraph 1, of theevina Conventions provided thaijections must be formulated

in writing; those were the terms used in draft guideline 2%.7.

58. Moreover, when a State or internatiomaanization intended that its objection should
prevent the treaty from entering into force betweend the author of the reservation, such an
intention must be clearly expressed, in accordanttearticle 20, paragraph 4 (b), of the Vienna
Conventions. Although practice in that aweas not conclusive, draft guideline 2%.®llowed

the wording of the Vienna Conventions. In the iagts of legal security, the intention should be
expressed at the latest when the objectionprdtiuce its full effects. For that reason, the
Special Rapporteur thought that a phrase alonéptloeving lines should be added at the end of
draft guideline 2.6.8: “in accordance with drgétideline 2.6.13”, since the latter concerned the

time period for formulating an objection.

# Draft guideline 2.6.6 reads as follows:
Joint formulation of an objection

The joint formulation of an objection by a number of States or international organizations does not
affect the unilateral nature of that objection.

% Draft guideline 2.6.7 reads as follows:
Written form
An objection must be formulated in writing.
% Draft guideline 2.6.8 reads as follows:

Expression of intention to oppose the entry into force
of the treaty

When a State or international organization making an objection to a reservation intends to oppose the
entry into force of the treaty as between itself and the reserving State or international organization, it must
clearly express its intention when it formulates the objection.
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59. The Special Rapporteur then noted thaptbeedure for objections was no different from
that for reservations. Thus it might be possibledosider reproducing all the draft guidelines
that the Commission had already adopted on theegiire for formulating reservations, or else

simply to refer to them, which was what draft guideline 3’61

60. The question of the reasons for the dipe¢ which was not covered in the Vienna
Conventions, was taken ipdraft guideline 2.6.168 While the freedom tmake objections was
discretionary, it was nevieless true that it would be uskfo make the reasons for the
objection known, both for the reserving State tordhird parties callé upon to assess the
validity of the reservation, at least whee thbjection was based on incompatibility with the
object and purpose of the treaty. The SgeRapporteur even wondered whether the
Commission should not include a similacoenmendation concerning the reasons for

reservations in the Guide to Practice.

61. On the question of the confirmation ofetijons, the Special Rporteur recalled that
article 23, paragraph 3, of teenna Convention of 1986 praled that objections did not
require confirmation ithey were made previously torfirmation of a reservation. That

principle was also contaiden draft guideline 2.6.1%. In his view, the same principle might

%" Draft guideline 2.6.9 reads as follows:
Procedurefor the formulation of objections

Draft guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6 and 2.1.7 are applicatdtis mutandis to
objections.

% Draft guideline 2.6.10 reads as follows:
Statement of reasons
Whenever possible, an objection should indicate the reasons why it is being made.
# Draft guideline 2.6.11 reads as follows:

Non-requirement of confirmation of an objection made prior to
formal confirmation of a reservation

An objection to a reservation made by a State or an international organization prior to confirmation of
the reservation in accordance with draft guideline 2.2.1 does not itself require confirmation.
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also apply to the case in which a State om#rnational organization had formulated an
objection before becoming party to a treatyd that was reflected in draft guideline 2.691.2.

62. Draft guideline 2.6.£3concerned the time when the objection should be formulated and
was based on article 20, parggre, of the Vienna Convention of 1986. However, the Special
Rapporteur noted that the tthiparagraph of draft guitliee 2.1.6 (already adopted and

entitled “Procedure for communication of resemvasi’) dealt with the question of the period
during which an objection could baised, which might give rige confusion. He therefore
proposed that, in order to avoid any duplicatwith draft guideline 2.6.13, either the question
should be reviewed on second reading or tblsalraft guideline 2.1.6 should be “revised”
forthwith.

63. The Special Rapporteur then recalledazfice that had developed whereby States
declared in advance that thepuld oppose certain types of reservations before they had even
been formulated. Such pre-etive objections seemed to fulfil one of the most important
functions of objections, nametyg give notice to the author of the reservation. Draft

guideline 2.6.1% reflected that fairly widespread practice.

% Draft guideline 2.6.12 reads as follows:

Non-requirement of confirmation of an objection made prior to
the expression of consent to be bound by a treaty

If an objection is made prior to the expression of consent to be bound by the treaty, it does not need to
be formally confirmed by the objecting State or international organization at the time it expresses its consent
to be bound.

%! Draft guideline 2.6.13 reads as follows:
Time period for formulating an objection

Unless the treaty otherwise provides, a State or an international organization may formulate an
objection to a reservation by the end of a period of 12 months after it is notified of the reservation or by the
date on which such State or international organization expresses its consent to be bound by the treaty,
whichever is later.

% Draft guideline 2.6.14 reads as follows:
Pre-emptive objections

A State or international organization may foratelan objection to a specific potential or future
reservation, or to a specific category of such reservations, or exclude the application of the treaty as a whole
in its relations with the author of such a potential or future reservation. Such a pre-emptive objection shall not
produce the legal effects of an objection until the reservation has actually been formulated and notified.
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64. In contrast to pre-emptive objections, thereavadso late objections, formulated after the
end of the time period specified in the Vienna Conventions. Such “objections” could not have
the same effects as objections formulated on time or remove the implicit acceptance of the
reservation. However, the Spedrdipporteur thought that sutibbjections” were governed
mutatis mutandis by the regime for interpretative declarations rather than by the regime for
reservations and could still perform the functiomgiving notice. As practice reflecting that view

did in fact exist, draft guideline 2.6 ¥xlealt with such late “objections”.

65. With regard to draft guidelines 2.7.1 to 2.7.8, $pecial Rapporteur said that the Guide to
Practice should contain guidelines on the widlwelil and modification of objections, even
though practice in that area was virtually non-existele also thought that the guidelines must
be modelled on those relating to the withdahand modification of reservations. Draft
guidelines 2.7.¥ and 2.7.2 merely reproduced artic®2, paragraph 3, and article 23,
paragraph 4, respectively, of theevina Conventions. Draft guideline 2.*%.8lso referred to the
relevant guidelines on resetiams, transposing them to tf@mulation and communication of

the withdrawal of objections.

66. On the other hand, the effect of the wittlvdal of an objection could not be compared
with the effect of the withdrawal of a resation. That question could give rise to highly
complex issues, but it would be better to coasttiat the withdrawal of an objection was

¥ Draft guideline 2.6.15 reads as follows:
L ate objections

An objection to a reservation formulated afterehd of the time period specified in guideline 2.6.13
does not produce all the legal effects of an objection that has been made within that time period.

% Draft guideline 2.7.1 reads as follows:
Withdrawal of objectionsto reservations
Unless the treaty otherwise provides, an objection to a reservation may be withdrawn at any time.
® Draft guideline 2.7.2 reads as follows:
Form of withdrawal of objectionsto reservations
The withdrawal of an objection to a reservation must be formulated in writing.
% Draft guideline 2.7.3 reads as follows:

For mulation and communication of the withdrawal of
objectionsto reservations

Guidelines 2.5.4, 2.5.5 and 2.5.6 are applicahiatis mutandis to the withdrawal of objections to
reservations.
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tantamount to an acceptance of reservationstratdvas the principle that was established in
draft guideline 2.7.47 The date on which the withdrawal ar objection took effect was dealt
with in draft guidelines 2.7*8and 2.7.&, of which the former reflected the wording of

article 22, paragraph 3 (b), tife Vienna Convention of 1986.

67. The Special Rapporteur also noted that, @véime absence of practice, it might be
possible to contemplate the palrtiathdrawal of an objection, situation which was covered by
draft guideline 2.7.7° As for draft guideline 2.7.8. it was modelled odraft guideline 2.5.11

(Effect of a partial withdrawal dd reservation). Draft guideline 2. P@ealt with a case in

Draft guideline 2.7.4 reads as follows:
Effect of withdrawal of an objection

A State that withdraws an objection formulatedieaagainst a reservatios considered to have
accepted that reservation.

Draft guideline 2.7.5 reads as follows:
Effective date of withdrawal of an objection

Unless the treaty otherwise provides, or it is otliee agreed, the withdrawal of an objection to a
reservation becomes operative only when notice of it has been received by the State or international
organization which formulated the reservation.

Draft guideline 2.7.6 reads as follows:

Casesin which an objecting State or international organization may unilaterally
set the effective date of withdrawal of an objection to a reservation

The withdrawal of an objection takes effect on the date set by its author where that date is later than

the date on which the reserving State received notification of it.
Draft guideline 2.7.7 reads as follows:

Partial withdrawal of an objection

Unless the treaty provides otherwise, a State or an international organization may patrtially withdraw

an objection to a reservation. The partial withdrawal limits the legal effects of the objection on the treaty

relations between the author of the objection and the author of the reservation or on the treaty as a whole.

The partial withdrawal of an objection is subject to the same formal and procedural rules as a total

withdrawal and takes effect on the same conditions.
Draft guideline 2.7.8 reads as follows:
Effect of a partial withdrawal of an objection

The partial withdrawal of an objection modifies the legal effect of the objection to the extent of the
new formulation of the objection.

Draft guideline 2.7.9 reads as follows:

Prohibition against the widening of the scope of
an objection to a reservation

A State or international organization which has made an objection to a reservation cannot
subsequently widen the scope of that objection.
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which a State or internationalgamization that had made a simplgection wished to widen its
scope. Considerations of good fagthd the inability of the resengrState to state its views led

him to believe that widening of theage of the objection should be prohibited.
2. Summary of the debate

68. With regard to draft guidelines 2.61/3da2.6.4, it was observed that it was possible to
deduce from the 1951 advisory opiniontieé International Court of Justf€ehat a distinction

could be drawn between “minoobjections (not relating to the object and purpose of the treaty)
and “major” objections based on that incompatibility. The effects would be different, and it
could be maintained that althduthe Vienna Convention did nexpressly make any distinction
between those two types of objection, the regiinebjections was natecessarily the same.

One might well ask whether the presumptiomauicle 20, paragraph 4 (b), of the Vienna
Convention applied to all objeotis or to “minor” objections only. The difference in regimes
might also explain the practice of some States whereby an objection to a reservation that was
allegedly incompatible with the object and thegmse of the treaty did not preclude entry into
force of the treaty between the reserving State and the objecting State. It was also pointed out
that article 20, paragraph 4 (as consistent witharticle 19 only when it referred to “minor”
objections. The Commission should not adopt texdsshemed to imply &t a uniform regime

did in fact exist.

69. The view was also expressed that it wasiroessary to draw a distinction between
“major” and “minor” objections, since a resenaatithat was incompatible with the object and
purpose of the treaty was considered void thedefore produced no legal effects. Draft
guideline 2.6.4 could be clearer and state directyiftthe reserving State did not withdraw its
reservation and the objecting State did not waladits objection, the treaty did not enter into

force.

70. It was noted that the distinction betwéerajor” and “minor” objections would have
consequences for the time mefifor formulating an objection. From that standpoint, the time
period of 12 months specified anticle 20, paragraph 5, of tMeenna Convention would not be

“ |.C.J. Reports 1951, p. 27.
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applicable to objections relating to the validifyreservations (major objections), given that
articles 20 and 21 of the Vien@onvention did not concern objections to the reservations

mentioned in article 19.

71. Even if one considered thaticles 20 and 21 applied tb types of reservations, the
distinction between the two types of objectishsuld not be systemadiky disregarded. It
would be useful to have additional guideline which would state that, in the absence of an
express or implicit indication, avbjection was presumed not tdate to the validity of the

reservation.

72. Regarding the distinction between “makiagit “formulating” [obgctions], the question
arose as to whether it would not be simplenge the term “formulate” throughout the Guide to

Practice.

73. The view was also expressed that thereandiscrepancy betweerethitle and the content

of draft guideline 2.6.3, given that the expreasito make” appeared in the title, whereas the
term “to formulate” was used in the text of the guideline. It was also asked whether there were
any limitations on the freedom to make objections, particularly with regard to treaties that
expressly permitted certain derogations but called them “reservations”, such as the

North American Free Trade Agreement (NAFTA). It was further asked whether the original
presumption, namely that the treaty did ndeemto force between the objecting State or
international organization and the author ofréagervation, was not preferable to the current

presumption reflected intaele 20, paragraph 4 (b).

74. Concerning draft guidelines 2.6.3 and 2.6 Was further observed that the term

“freedom” was not entirely appropriate, singbat was involved was actually a right. The
expression “for any reason whatsoever” also needed to be qualified at least by a reference to the
Vienna Conventions or to gera international law, since the Guide to Practice should not

include objections contrary todfprinciple of good faith gus cogens.

75. The view was also expressed that if nestgons were allowa, and the reservation
formulated by a State or artémnational organization was cleather States did not have the
freedom to formulate an objgen. The Guide to Practicéaguld also contain a clearer

description of the possible forms of acceptanceesérvations (express or implicit) that might
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limit the freedom to make objections, with a view to making treaty relations more secure. It was
also observed that the discretionary righfotonulate an objection veandependent of the
question of whether a reservation was or wascootpatible with the object and purpose of the

treaty, and that might bedluded in draft guideline 2.6.3.

76. With regard to draft guideline 2.6.5, itsvasked whether one could speak of an
“objection” by a potential partyit would be better to speak a conditional objection. It was
also asked whether there was a difference between an objection formulated jointly by several

States and parallel or ovapping objections formulated in identical terms.

77. It was further asked whether it was justifildt States that had no intention of becoming
party to the treaty should have the same righ@sontracting parties to formulate objections.
In that connection, the practice of States agibreal organizations, and not only the practice of

the Secretary-General of the United a8, should be taken into consideration.

78. It was also observed that the referenaraft guideline 2.6.5 to 8tes or international
organizations that were entitled to become party to the treaty was preferable to the criterion of
“intention” to become a party, in that it was matsy to determine intention, which was closely
linked to the internal procedures of Stateggrnational organizains. It was pointed out,
however, that the problem stemmed from the inayppate English translation of the original
French text of the draft guideline. It was alsoealthat practice with regard to the formulation

of objections by States or international organizations that were entitled to become party to the

treaty was inconclusive.

79. It was also noted that at the time that tiiects of objections wereonsidered, it should be
made clear that an objection formulated by a State or international organization entitled to
become a party to the treaty would not produce legal effects until such time as the State or

international organization in questiondhactually become party to the treaty.

80. As for guideline 2.6.6, the point was made ihdid not seem useful as currently drafted,

since it laid emphasis on the unilateral nature of joint objections.

81. The basic thrust of draft guideline 2.6.10 mi¢h general approvahowever, one point of
view held that there would be no neecditend that recommendation to reservations: a

reservation, provided that it wasal, did not have to includegheasons, which were often of
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an internal nature, why it had been made, unlike objections, whose reasons might facilitate
determination of the reservation’s compatiilitith the object and purpose of the treaty.
According to another, more widely held pointvidéw, such an extension to reservations would

be desirable, since what wiasolved was only a recommendation.

82. Regarding draft guideline 2.6.12, it was askédther it might not be going too far to
exempt States or internatidrexganizations that had formaied an objection prior to the
expression of their consent to be bound by the tr@aitgven prior to signature) to confirm the
objection at the time of expressitiggir consent. The guidelirslould be reconsidered, bearing
in mind the often lengthy period of time that elapsed between the formulation of such an
objection and the author’s expressiorcohsent to be bound by the treaty.

83. The view was also expressed that the plifas® to the expression of consent to be

bound by the treaty” was vague. If an objectiors feamulated prior to the signature of the

treaty by a State, and if signature was suligecatification, acceptance or approval, the

objection would need to be confirmed whea thstrument of ratification, acceptance or

approval was deposited if the State had not confirmed it at the time of signature. The question
was also raised as to whether such “objectiomatie prior to the expssion of consent to be

bound by the treaty could be considered to beakgctions. It was also maintained that only
contracting parties should ladle to make objections.

84. With regard to draft guideline 2.6.13, it wasmped out that the 12-month period ran from
the date on which a State or international orginon received notification of the reservation; it
was therefore necessary to draw a clear disbindetween that dated the date on which the
reservation was communicated to the deposifBing same distinan was drawn in draft
guideline 2.1.6, which had already been adopted. g to another point of view, in the light
of draft guideline 2.1.6, the thiyghragraph of draft guidelir21.6 could be deleted. The view

was expressed that the meaning of the temtification” should beclarified further.

85. Concerning draft guideline 2.6.14, the vieas expressed that “pre-emptive objections”
could not have legal effects. Stator international organizatiosBould react to real reservations
and not to hypothetical ones, and they had ample time to do so following notification of the

reservation.
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86. Moreover, it was considered that such dipes were real objections, which produced all
their effects but did not beconoperational until all conditionsnamely the formulation and
notification of the reservation - were met. It migherefore be more appropriate to speak of
“conditional objections”. It was also noted thaaftiguideline 2.6.14 could give rise to confusion
between political declatians and declarations intendedpi@duce legal effects. According to
one point of view, it was more a question of {@etive communications”, which, in order to be
termed objections, should benfirmed once the reservati had been formulated. The

possibility of excluding part of the treaty was also mentioned.

87. It was also observed that the expressiorttiallegal effects” in draft guideline 2.6.15 was

not sufficiently clear; according that view, late objectionsainot produce any legal effects.
Rather, they could be likened to interpretativelaetions, since they were an indication of the
manner in which the objecting State interpreted the treaty. In any event, it had to be ascertained
whether such objections were permissible andtwinds of effects they produced. That was

why they were notified by the Secretary-Gehasa‘communications”. It might be appropriate

to include in the Guide to Practice reactionsobjecting communications” which were not
objections; that was done with daxtions that did not constituteservations, and would reflect

current practice.

88. With respect to draft guideline 2.7.1, it waseslsed that the title ought in fact to read:
“Time of withdrawal of obgctions to reservations”.

89. Several members expresseipport for draft guidelines 2.7.2 and 2.7.3. It was asked
whether the withdrawal andadification of objections alsmcluded pre-emptive and late

objections.

90. With regard to draft guideline 2.7.4, the vieras expressed that tile was too general,
since the withdrawal of objections could haveesal effects. It would be better if the title was

amended to read “Acceptance of a res@meby the withdrawal of an objection”.

91. Draft guideline 2.7.7 sought to addressaRktremely complex issue of the partial
withdrawal of objections but should perhaps bgl#ad in the light offuture deliberations on

the effects of reservations and objections. 3éeond sentence of draft guideline 2.7.7 could be
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moved to draft guideline 2.7.8. Teame held true for the titte draft guideline 2.7.8. It was
pointed out in connection with that guideline that there was no exact parallel between the partial
withdrawal of an objection and that of a resgion, since the purpose of the objection was first

and foremost to safeguard the integrity of the treaty.

92. With regard to draft guideline 2.7.9, selenembers wondered whether an absolute
prohibition, even during the 12-month period, cookdjustified by the lack of practice. The

principle of good faith, which had not beiwoked for the widening of the scope of

reservations, was of little avail. Since the Commission had accepted the widening of the scope o
reservations under certain conditions, it wdoddlogical to accept such a widening for

objections, at least during the 12-month period, i@t the Vienna Conventions were silent on

the matter. An absolute prohibition seemed far too categorical to be justified. For other members
it was not possible to draw an exact parallel leetwwidening of the scope of a reservation and
widening of the scope of an objection. Moren\f a signatory Stathad formulated an

objection to a reservation before formally becoming a party to the treaty, it must be able to

formulate an aggravateaabjection by becoming a party to the treaty within the 12-month period.

93. Other members pointed out that if an obgettiad been made without preventing the entry
into force of the treaty between the reserving State and the objecting State, any further widening
of the scope of the objection would be virtyadlithout effect. On ta other hand, if several
reservations had been made, there was nothipgetent a State or an international organization
from raising successive objemtis to different reservationstjll within the 12-month period.

There was nothing to indicate that all objections had to be made at the same time. Similarly, if a
reservation was withdrawn, an ebfion to that reservation would automatically cease to have

any effect. The view was also expressed thait duideline 2.7.9 was acceptable in that States
should not have the impression that such wideafrthe scope was permissible, as that would
make it possible for the author of an objectiogitoumvent all or somef its treaty obligations
vis-a-vis the author of the reservation. It was adéserved that there would be no problem in
limiting draft guideline 2.7.9 to a situation in wgh a State that had formulated an initial

objection which did not preclude the entry intoci® of the treaty between it and the reserving

State subsequently widened the scopgsadbjection, precluding treaty relations.
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94. One widely held point of view was treatiraft guideline should be added recommending
that States should explain theasons for the withdrawal of tiheibjection, which would help the
treaty bodies understand why the reservation weglm®nsidered in another light; that might

facilitate the “reservations dialogue”.
3. Special Rapporteur’s concluding remarks

95. Summing up the discussion, the Special Rappastedrthat he was pleased to note that a
consensus seemed to be emerging to refer the draft guidelines to the Drafting Committee. He
was rather attracted by the distinction batw major and minor objections, but remained
sceptical as to its appropriateness, githeat it was based on a somewhat rare and

unconvincing practice. Nothing in article 20, pguaph 4 (b), of the Vienna Conventions, the
travaux préparatoires or the Soviet proposal made duitihe Vienna Conference made it

possible to draw such a distinction, which t&e&n mentioned in passing in the 1951 advisory
opinion of the International Court of Justidde Vienna Conference had been particularly
concerned with the idea of making the formulatad reservations as easy as possible, and
consequently of limiting the effexbf objections. The reversal thfe presumption in article 20,
paragraph 4 (b), posed problems of consisteitpest, the Vienna Conmnéons were silent on
whether the rules they contained were applicabkl reservations or only to those that had
passed the test of compatibility with the object and purpose of the treaty. In any case, that
distinction - intellectually interesting as it might be - could have an impact only on the effects of

reservations.

96. The Special Rapporteur endorsed the comnmeade concerning the discrepancy between

the title and the text of drafuideline 2.6.3. The title should bégned with the text, and “to

make” should be replaced witto formulate”. He was sympattie to the argument that the

freedom to formulate objections was limited by rules of procedure and by the treaty itself, even if
the treaty did permit certain reservations. He wondered, however, whether that last point ought to
be mentioned in the text, given that the Gua®ractice only contained auxiliary rules, which

States were free to follow or stide by contrary treaty provisions.

97. The Special Rapporteur was also receptitkeg@rgument that the phrase “for any reason

whatsoever” should be understood in tbatext of the Vienna Conventions, general
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international law and the Guide to Practice itself. As for the freedom to formulate objections, he
firmly believed that however discretionaryatifreedom might be, it was not arbitrary but
circumscribed by law. He mertheless found it difficult to ingane objections contrary to

jus cogens, even if such objections were not totallgamceivable. The idea of stating that the
freedom to formulate objectiongas independent of the validiby the reservation or of its
compatibility with the object and purpose of theatly seemed accgble to him. Conversely, he
was opposed to any reference in the Guide aotie to the Vienna Conventions because the

Guide to Practice should be self-contained.

98. The termfaculte” was perfectly appropriate in Freamdout in English a more satisfactory
term than “freedom”, which was used in thegish translation of t report, could be found.

99. The Special Rapporteur thought thatlatise observations could apply also to draft
guideline 2.6.4, including with regard to the wé¢he term “freedom” in its title. The Drafting
Committee might wish to give ¢hmatter careful consideration.

100. Turning to draft guideline 2.6.5, he said HetFat several criticismaere the result of

linguistic misunderstandings. The expression used in Frerbut Etat ... ayant qualité pour

devenir partie au traité’ - made no mention of intention. €hext itself wadased on article 23,
paragraph 1, of the Vienna Conventions. If oegil organizations or States did not, in the

exercise of their functions as depositary, communicate reservations to States entitled to become
party to the treaty, they were not actingaotordance with article 23, paragraph 1, of the

Vienna Conventions. As to the distinction beem the two types of authors of objections, it

could be explained in greatertdiéin the commentary without necessarily changing the wording

of the draft guideline.

101. With regard to draft guideline 2.6.6, the SakeRiapporteur approvetie observation that

it was the possibility of the joint formulation objections that should tstressed rather than
their unilateral nature, which could simply be mentioned in the commentary. As for similar
objections formulated by severab&is, he thought that they could not be considered as jointly

formulated objections, but could bensidered parallseparate ones.

102. The Special Rapporteur noted thattdyafdelines 2.6.7, 2.6.8 and 2.6.9 had met with

general approval anddinot call for any specific commentary.
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103. Draft guideline 2.6.10 had etex favourable comments; feund interesting the proposal
that, in the event of silence on the part objecting State, a presumption could be established
either along the lines that the objection was based on the incompatibility of the reservation with
the object and purpose of the treaty or vice vetisavever, he did not see the usefulness of such

a presumption, since he doubtedttthe effects of the two types of objections were different.

104. The Special Rapporteur also noted tihetproposal for an additional guideline
recommending that States should give #esons for their reservations had met with

considerable support notw#tanding some hesitation.

105. He agreed with the comments made eomng draft guideline 2.6.12, namely that it
would apply only to treaties thatust be ratified or approvedtef signature and not to those
which entered into force by signature alone, buthioeight that that could be mentioned in the
commentary. He was aware of the riskaif tong a period elapsing between the time an
objection was formulated and the time it tooktfoe objection to produce the effects mentioned
by some members, but he did neédow that risk could be avoided.

106. With respect to draft guideline 2.6.13, the@&al Rapporteur noted that most members
were in favour of deleting the third pgraph of guideline 2.1.6, which duplicated it.

107. Draft guidelines 2.6.14 and 2.6.1%l ledicited the mostriticism. The two draft guidelines
concerned objections formulated side the specified time period.nSe he held a flexible view

of the law, he had attributed to them effects that certain members had had difficulty in accepting.
Pre-emptive objections produced their effects only when the reservation to which they referred
was made. The question of pre-emptive objectioitis intermediate effect was complex and

difficult, but it seemed to him that such oldjens could be compatid with the Vienna

Conventions. The Special Rapporteur also ¢invahat the terminology might be open to

discussion; he was attracted by the lishgexpression “objecting communications” but

wondered how it ought to be translated into French.

108. As far as draft guideline 2.6.M&as concerned, he thought thia¢ question of validity was
totally different from that of definition. A latebjection, even if it was not valid, was always an
objection. Yet from a positivist point of view it wasrrect to say thatlate objection did not

produce legal effects, and that could be reflected by rewording the draft guideline.
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109. The Special Rapporteur agreed with ¢hmembers who thought that the time of
withdrawal should be mentioden draft guideline 2.7.1. He noted that draft guidelines 2.7.2,
2.7.3,2.7.4,2.7.5,2.7.6, 2.7.7 and 2.7.8 had been supported by speakers, aside from a few

comments of a drafting nature, which abblke taken up in the Drafting Committee.

110. Furthermore, he was ngisympathetic to gicisms of the way in which draft
guideline 2.7.9 was worded. He thought that widg of the scope of an objection to a
reservation could be pmitted if it took place within the 1Bonth period, and provided that it

did not have the effect of modifying treaty relations.

111. The Special Rapporteur noted that the dpattelines on the withdrawal and modification
of objections covered pre-emptive objectionsichitwere genuine potential objections, but not

late objections thdtad no legal effect.

112. In conclusion, the Special Rapporteur esged the hope that all the draft guidelines
would be referred to the Drafting Committee, whiight wish to consider redrafting some of
them.

4. Introduction by the Special Rapporteur of histwelfth report

113. Inintroducing his twelfth report, on theopedure for acceptances of reservations, the
Special Rapporteur said that the report in €actstituted the second paithis eleventh report
(A/CN.4/574). The starting point of that reparas paragraph 5 of arkec20 of the Vienna
Conventions, which was not reproducedevior word in draft guideline 2.8 rather, it was the
main idea of that paragraph that was reflectethaslraft guideline set out the principle of the

tacit acceptance of reservations. The SpecippBdeur also set out the conditions under which

“ Draft guideline 2.8 reads as follows:
Formulation of acceptances of reservations

The acceptance of a reservation arises from theebsd# objections to the reservation formulated by
a State or international organization on the part of the contracting State or contracting international
organization.

The absence of objections to the reservation may arise from a unilateral statement in this respect
[(express acceptance)] or silence kept by a contractatg 8t contracting international organization within
the periods specified in guideline 2.6.13 [(tacit acceptance)].
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the absence of an objection is acquired, eitleeause the contractii@iate or international
organization may have made an express dedar&tixpress acceptance) to that end or because

the State remains silent (tacit acceptanceg $pecial Rapporteur did not think that the

distinction between tacit acceptances of reservations (resulting from the silence of a State that
ratifies when the reservation has already been made) and implicit acceptances (resulting from
silence maintained for 12 months after thenfolation of a reservation) produced specific

effects. In both cases the silence was equivaleatt¢eptance, and that distinction need not form
the subject of a guideline in the Guide to Practice. Furthermore, there was no reason to consider
treaty provisions that expressly authorize ameg@®n as advance acceptances. Such provisions
precluding the need for an acceptance derdgame the ordinary law of reservations.

114. Draft guideline 2.8.his® reproduced the substance of the provisions of draft
guideline 2.6.13. As the Commission had referreddlter guideline to the Drafting Committee,
draft guideline 2.8.bis seemed superfluous.

115. Draft guideline 2.8.% meanwhile, had the advantage of showing that acceptances and
objections to reservations wexgo sides of the same coin. One could only question whether
there was any need to retain the phrase “Unless the treaty otherwise provides”, although it was
also contained in article 2paragraph 5, of the Viennao@vention. Maintaining it had the
advantage of ensuring that the States negotiating the treaty could modify the 12-month time
limit, a simple customary rule that was subject to derogation.

> Draft guideline 2.8.bis reads as follows:
Tacit acceptance of reservations

Unless the treaty otherwise provides [or, for some other reason, an express acceptance is required], a
reservation is considered to hah@en accepted by a State or an irdéamal organization if it shall have
raised no objection to the reservation by the end of a period of 12 months after it was notified of the
reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later.

% Draft guideline 2.8.1 reads as follows:
Tacit acceptance of reservations

[Unless the treaty otherwise provides, a] [A] readion is considered to have been accepted by a
State or an international organization if it shall heaised no objection to theservation in accordance with
guidelines 2.6.1 to 2.6.14.
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116. Draft guideline 2.8*2illustrates the case of multilateral treaties with a limited number of
participants (referred to in arec20, paragraph 2, of the Vien@anventions) or the requirement
that unanimous acceptance should not be caltedjuestion by a new contracting State that
opposed the reservation. The purpoktacit acceptance - to enswularity and stability in treaty
relations - would not be affected if each newession threatened to call the participation of the
author of the reservation to the treaty into question.

117. Draft guideline 2.8*3 provides that express acceptance of reservations can occur at any

time before or aftethe 12-month time period.

118. Draft guidelines 2.8%1and 2.8.8’ deal with the form and the procedure for the

formulation of express acceptances, respectively.

119. Draft guideline 2.8% reproduces in slightly modifieidrm the provisions of article 23,

paragraph 3, of the Vienna Conventions.

Draft guideline 2.8.2 reads as follows:

Tacit acceptance of a reservation requiring unanimous acceptance by
the other States and international or ganizations

A reservation requiring unanimous acceptancthbyparties in order to produce its effects is
considered to have been acceptedlbtha contracting States or international organizations or all the States
or international organizations that are entitled to become parties to the treaty if they shall have raised no
objection to the reservation by the end of a period of 12 months after they were notified of the reservation.

Draft guideline 2.8.3 reads as follows:
Expr ess acceptance of a reservation

A State or an international organization mayarat time, expressly accept a reservation formulated by
another State or international organization.

Draft guideline 2.8.4 reads as follows:
Written form of express acceptances
The express acceptance of a reservation must be formulated in writing.
Draft guideline 2.8.5 reads as follows:
Procedure for formulating express acceptances
Draft guidelines 2.1.3, 2.1.4, 2.1.5, 2.1.6 and 2.1.7 appligtis mutandis to express acceptances.
Draft guideline 2.8.6 reads as follows:

Non-requirement of confirmation of an acceptance made prior to
formal confirmation of a reservation

An express acceptance of a reservation madeStgta or an internatioharganization prior to
confirmation of the reservation in accordance withtdgafdeline 2.2.1 does not itself require confirmation.
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120. Draft guidelines 2.8.7 to 2.8.11 seek to solve problems peculiar to the acceptance of

reservations to the constituent instrurhef an internaonal organization.

121. Draft guideline 2.8%7 reproduces the entire text of ali@0, paragraph 3, of the Vienna
Conventions, although the Special Rapporteur wagatiat this principle is far from solving

all the problems that arise, starting witle ffroblem of the definition of the “constituent

instrument of an internatioharganization”. The Special Rporteur was not in favour of

making a distinction between the rules applicable to reservations to institutional provisions and
those applicable to reservations to substantive provisions of the same treaty because it was not
easy to distinguish between the two types of provisions, which occasionally coexisted within a

single article. Moreoveiarticle 20 did not draw such a distinction.

122. On the other hand, the Special Rapporteaught that attention should be devoted to
another question that the Viiea Conventions had left umawered, namely whether an
acceptance required by the competent organeobtbanization must be express or could be
tacit. The Special Rapporteur was of the vibat acceptance of the reservation by the
competent organ of the organization could ncasésumed because of tharticular nature of

constituent acts, and it was that princifiiat was reflected idraft guideline 2.8.8

123. Draft guideline 2.8° sought to fill another gap in¢hvienna Conventions, namely the
very definition of the “organ competerttS accept a reservation. This provision, which

*2 Draft guideline 2.8.7 reads as follows:

Acceptance of reservationsto the constituent instrument of
an international organization

When a treaty is a constituent instrument of an international organization and unless it otherwise
provides, a reservation requires the acceptantdgeafompetent organ of that organization.

% Draft guideline 2.8.8 reads as follows:

Lack of presumption of acceptance of areservation to
a constituent instrument

For the purposes of applying guideline 2.8.7, acceptance by the competent organ of the organization
shall not be presumed. Guideline 2.8.1 is not applicable.

* Draft guideline 2.8.9 reads as follows:
Organ competent to accept a reservation to a constituent instrument

The organ competent to accepeaervation to a constituent instrument of an international
organization is the one that is competent to decide whether the author of the reservation should be admitted to
the organization, or failing that, to interpret the constituent instrument.
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systematizes an uncommon practice, is neviesbkdar from solving all problems that may arise

in this connection, one of the most difficult bgithe case in which a resation is formulated

before the constituent instrument enters fotoe and thus before any organ exists with
competence to determine whether the reservation is admissible. It is this problem that draft
guideline 2.8.18 seeks to address by stipulating that if a reservation is formulated prior to the
entry into force of the constituent instrument, the reservation shall be subject to the acceptance ¢
all States and international orgzations concerned, even if the wording ought probably to be

reviewed.

124. Draft guideline 2.8.F3 takes up another problem thanist resolved in the Vienna
Conventions, namely that of winetr the requirement of an expseacceptance of reservations to
the constituent act of an international organization precludes States from commenting
individually on the reservation. While the oppesirgument may be advanced, the Special
Rapporteur thought that it would bseful to know what the positis of the contracting States
and international organizatiomsere even if those positions medevoid of any legal effect.
Those positions could help the competent otglie its own position and afford an opportunity

for a reservations dialogue.

125. Lastly, draft guideline 2.8.172seeks to establish the definitive and irreversible character of
acceptances to reservations. Given the silehtiee Vienna Conventions on the matter, the

*® Draft guideline 2.8.10 reads as follows:

Acceptance of areservation to the constituent instrument of an international
organization in cases wher e the competent organ has not yet been established

In the case set forth in guideline 2.8.7 and where the constituent instrument has not yet entered into
force, a reservation requires the acceptance ofalbtates and international organizations concerned.
Guideline 2.8.1 remains applicable.

% Draft guideline 2.8.11 reads as follows:

Right of member s of an international organization to accept a
reservation to a constituent instrument

Guideline 2.8.7 does not preclude the right of Statésternational organizations that are members of
an international organization to take a position on the validity or appropriateness of a reservation to a
constituent instrument of the organization. Such an opinion is in itself devoid of legal effects.

°" Draft guideline 2.8.12 reads as follows:
Final and irreversible nature of acceptances of reservations

Acceptance of a reservation made expressly or tacitly is final and irreversible. It cannot be
subsequently withdrawn or amended.
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Special Rapporteur thought iowld be contrary to the purpwand the object of article 20,

paragraph 5, of the Conventions to state that, once an acceptance had been secured, the accepting
State or international organiian could reverse its acceptanadiich would be counter to the

general principle of good faith and might pose@ssiproblems of legal security in terms of the

reserving State’ participation.
5. Summary of the debate

126. With regard to draft guideline 2.8, it wasatbthat the words in brackets should be
retained for the sake of clarity. The wording of the draft guideline could also be simplified. It
was further pointed out that the clear predominance of the tacit acceptance was more akin to
standard practice than to a rule. The view was edpoessed that it woulek useful to establish

a guideline on implicit acceptances, provided foaiticle 20, paragraph 5, of the Vienna
Conventions, or at any rate to draw aidigion between implicit and tacit acceptances.
According to another point of view, there wasnezd to draw a distinction between implicit and
tacit acceptances; rather, a single term shoulaskd to indicate the absence of an express

objection.

127. The view was also expressed that thevaeConvention did not seem to preclude the
possibility of formulating an acceptance of a reservation prior to the expression of consent to be
bound by the treaty. In that case, such an@aoee would produce effects only when bilateral
relations were established betwn the reserving State and 8tate accepting the reservation.

128. It was further pointed out that the phrase “mred to have been accepted” in article 20,
paragraph 5, of the Vienna Conventions mefé@ more to a determination than to a
“presumption”. Another view was that, accordieghe Vienna Convention, the absence of an
objection gave rise to the notioh presumption, and that the words “tacit acceptance” should be
replaced with the words “presumption of acceptance” in draft guidelines 2.8, 2.8.1i2.8.1

and 2.8.2. It was also suggested that such preasumgpplied only when servations were valid

in the sense of article ¥ the Vienna Convention.

129. Some members expressed a preference ftsithplified” version of draft guideline 2.8.1,

maintaining that there was no need to repeat duideline 2.6.13, as that guideline had already
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been referred to the Drafting Committee. Several other members, however, expressed their
preference for the version appearing in draft guideline ®i%.®n the grounds that it was

clearer and more practical. The words appearirgackets should also be retained, given that

they were more consistentittvarticle 20, paragraph 5, ofalvienna Conventions. Reference

was also made to the situation in which a State or an international organization became a party t
a treaty without formulating an objection teeservation before tHE2-month time period had
elapsed. It was pointed out that in such cases the State or international organization still had the
option of formulating a reservation up until thepey of the 12-month period, in keeping with

the letter of article 20, paragna 5, of the Vienna Convention.

130. With regard to draft guideline 2.8.2memembers expressed concern about the

possibility that a reservation might be accepted by States or international organizations that were
not yet parties to the treaty. A possible solutiothimform of an additional draft guideline to

clarify that point was even mentioned. It was also noted that the draft guideline seemed
inconsistent with the Vienna Conw@on in that it restricted tacit acceptance of a reservation to

the 12-month period following notification of theservation without takpg into consideration

the fact that a State could formulate an objection to the reservation when it expressed its
consent to be bound by the treaty, even if figiression occurred subsequent to the 12-month

period.

131. Several members endorskdft guidelines 2.8.3, 2.8.4, 2.8.5 and 2.8.6, subject to some
editorial modification. Some doubts were exprdsaeto the absolute character of draft
guideline 2.8.4.

132. With regard to draft guideline 2.8.7, it was ndteat replacement of the word “when” with
the phrase “as far as” might solve the probtdrdistinguishing between substantive and

constitutional provisions.

133. With regard to draft guideline 2.8.8, it wasaed that it might be preferable to state
explicitly that acceptance must be expresse#riting, if that was the intention of the draft
guideline. According to a view the notioniesumption should be replaced by the notion of

tacit acceptance. If, on the other hand, the guidekferred to a decision by the international
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organization, it was questionable ether that procedure was comesrg with practice. Moreover,
the draft did not make it possible to clearlystenine which provisions of draft guideline 2.8.1

did not apply.

134. Some members wondered whether draftejiniel 2.8.9 was really necessary, given that
the organ competent to accept a reservatidghg@onstituent act of an organization was
determined by the internal rules of the orgatnraor by the organization’s members. The view
was also expressed that a distion must be drawn between ongacompetent to decide on the
admission of the author of the reservatiomt@mbership of the organization and organs

competent to interpret the constituent act.

135. With regard to draft guideline 2.8.10, the questvas raised as to whether the existence of
two systems of acceptance o$eevations to a constituent actaof international organization,
depending on whether acceptance occurred befaméter the entry into force of the act in
question, did not undermine legal security. It shqudchaps be stipulated that such a reservation

would have to be accepted &l signatories to the treaty.

136. In addition, a preference was stated foragpl the word “concerned” with the phrase
“which have expressed their consent to be bduynthe treaty”, for the sake of accuracy and
clarity. It was asked what would happen iftalk States that ratified the instrument did so

making a reservation.

137. It was observed that the English wordlitigdid not correspond to the original French
word “facult€” in draft guideline 2.8.11 and that the titdéthe guideline did not reflect its
contents because the position taken on avasen could be an objection. Other drafting
improvements could aldme made to the draft guidelinewas pointed out that the phrase
“devoid of legal effects” wasither too categorical or sul@ous. An opinion could have the
value of an interpretative decléicmn, contributing to the “reservatis dialogue”, or of a political
declaration. The fact that the competent orgatheforganization had accepted the reservation
did not prevent States from formulating objecticenrsd the question of legal effects of such

objections should remain open.
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138. With regard to draft guideline 2.8.12, samembers considered that acceptances should
not have, in all circumstancesfi@al and irreversible nature.tas also pointed out that an
express acceptance should be considereddmairreversible only 12 months after the
reservation was made as is tase with tacit acceptances. Durthgt period States should be
able to withdraw their acceptance of a restowa and such a regime should conform to the

regime adopted for objections.

139. The view was also expressed that in cedases, as, for examplehen a State that had
accepted a reservation discovered that thervation had far wider repercussions than
anticipated or if a judicial interpretation was ieduattributing to it significantly different content
than had been supposed at the time it lesshbmade, or if a fundamental change in
circumstances occurred, the Statat thad accepted the reservatihrould be able to reconsider

its position.

140. Another point of view held that in such cabesreaction of the State that had accepted the
reservation should be a declagwa explaining and interpretirthe conditions of its acceptance.

6. Special Rapporteur’s concluding remarks

141. The Special Rapporteur obsertieat despite the dry, technical nature of the topic, all
statements had been in favour of refegrimaft guidelines 2.8 to 2.8.12 to the Drafting
Committee. Several suggestionsfr&€ommission members had bedran editorial nature or

concerned translation, and the Draftdgmmittee was competent to rule on them.

142. It seemed to him that the variant proposed in draft guidelinel®s8vhs the preferred

one; that question, which raised problems of principle, coulhain be settled in the Drafting
Committee. He agreed with those who held thatphrase “whichever is later” in article 20,
paragraph 5, of the Vienna Convention necdgsanplied that the contracting States and
international organizations had at least one yearhich to comment on a reservation. However,
he questioned whether that argument sthdénalve any impact on the wording of draft

guideline 2.8.1.

143. The same was not true, however, for theadions made regarding draft guideline 2.8.2,

which led to the conclusion that a distinctiongnibbe drawn among four cases: (a) if a treaty
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made its own entry into force contingent uponuhanimous ratification cdll signatories, the
principle set out in article 2@aragraph 5, of the Vienna Comin clearly applied, since the
treaty could not enter into force until alyeatories had ratified it without opposing the
reservation. The other cases werere subtle: (b) one involdehe question of whether the
reservations must be acceptgdall the parties for anothesason; (c) in another, which
concerned the States or international orgaronatthat were supposed to become parties, the
Special Rapporteur felt that if the Commissioshed to remain faithful to the spirit of

article 20, it must accept that therfies had 12 months as from thate of notification in which

to ratify, and at that time, or during that portion of the 12-month period that had yet to elapse,
they could conceivably not accept the reservation; (d) in a case where the treaty had not entered
into force, the parties could take a positiortloa reservation throughout the period running from
notification to expiry of the 12-month period folng notification, or until entry into force,
whichever was later. In all cas, however, the Special Rapportmaintained that it was still

draft guideline 2.8.1 or draft guideline 2.8at applied. The Drafting Committee could

consider those questions furttzard decide to which case each of the draft guidelines should be

attached, bearing in mind the need to safeguard treaty relations.

144. The Special Rapporteur did not, however, tieg the question of whether the phrase
“presumption of tacit acceptance” ought to replace the expression “tacit acceptance” in draft
guidelines 2.8, 2.8.1 and 2.8.2 was a mere editguestion. He had in fact been convinced

that the maintenance of silence during 12 months or until ratification created a simple
presumption of acceptance by virtue of the faat the reservation could turn out to be
impermissible for several reasons, for example by being incompatible with the object and
purpose of the treaty. That position of principlas also compatible &by with article 20,
paragraph 5, of the Vienna Convention, whichestdhat the reservation was “considered to

have been accepted”.

145. The Special Rapporteur believed that thertiaseof the word “contracting” before the
words “State or internationafrganization” at the beginnirngf draft guideline 2.8.3 would be

taken care of by the Drafting Committee.

44



146. The doubts expressed with regard to dyaifieline 2.8.4 seemed to him unjustified;
furthermore, they called into question one oflilasic premises of the draft, which was respect
for the text of the Vienna Conmgon, article 23, paragraph 1, of which specifically stipulated

that acceptance must be expressed in writing.

147. Nor was he any more favourably disposeal pooposal that a distinction should be drawn
in draft guideline 2.8.6 between the institutionadl ubstantive provisions of the constituent act
of an international organizati. That was not common practice, and one need not mention the

theoretical and practical problermsch a distinction would entail.

148. The Special Rapporteur did not think thatfaresce should be made to the rules of the
international organization in dtajuideline 2.8.8, for it was the transparency of the process and

the certainty that must result therefrom that were important.

149. With regard to draft guideline 2.8.9, the SpkRiapporteur believed that the principle of
determination of the competent body by the rolethe organization did in fact need to be
established, even if that in itself was not suéiti the current wording remained valid in cases

where the constituent act itself said nothing.

150. As to draft guideline 2.8.10, believed that replacing the fatse “Statesral international
organizations concerned” with the phrase “cacting States and inteational organizations”
was likely to create problems; it might be @raible to refer to “signatory” States and

international organizations.

151. He agreed that the title of draft gelide 2.8.11 did not correspond to the guideline’s
content; some thought would havebi® given to new wording. He also recognized that what was
said regarding legal effects wouldve to be reconsidered to avoid giving the impression that the
members of the internationarganization could¢ast doubt on the position taken by the
competent organ, which was binding on all, and sdsavoid the current wording in favour of an
approach that was not so heavily negative, sisctihe phrase “withogirejudice to the effects

that might be produced by its exercise”.
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152. Turning lastly to draft guideline 2.8.12, hgecial Rapporteur saw no reason to align the
legal regime of express acceptances with that of tacit acceptances. A State that had of its own
accord taken the initiative of making a formatideation of acceptance of a reservation could

not take back that declaration, even if it le@&n made prior to the expiry of the 12-month

period. That would be neither jifeed by the text of the Vienn@onvention or consistent with

the principle of good faith. Moreover, an acae could produce fundamental effects on the
situation of the reserving State insofar as the treaty was concerned, and the possibility of
withdrawing an acceptance would be highly db#gizing from the standpoint of the security of
legal relations. Nor did he agree with the suggestat it ought to be possible to withdraw an
express acceptance if it was made on the basis of a particular interpretation of the treaty that was
subsequently refuted by a juditinterpretation. Such an integbation would have the force of
only relativeresjudicata, in which case the State that heatepted the reservation would have

the possibility of formulating an interpretative declaration and could do so at any time, in
accordance with draft guideline 2.4.3.

C. Text of thedraft guidelineson reservationsto treaties
provisionally adopted so far by the Commission

1. Text of thedraft guidelines

153. The text of the draft guidelines prowisally adopted so far by the Commission is

reproduced below.

RESERVATIONSTO TREATIES
Guideto practice
Explanatory note™®

Some draft guidelines in the present Guide to Practice are accompanied by model clauses.
The adoption of these model clauses may havarddges in specific circumstances. The user
should refer to the commentaries for an assessofi¢he circumstances appropriate for the use
of a particular model clause.

% For the commentary s@#ficial Records of the General Assembly, Fifty-eighth Session, Supplement No. 10
(A/58/10), p. 189.
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1. Definitions
1.1 Definition of reservations™

“Reservation” means a unilateral statement, dn@wv phrased or named, made by a State or
an international organization when signing, satif), formally confirming, accepting, approving
or acceding to a treaty or by a State when making a notification of succession to a treaty,
whereby the State or organization purports toweelor to modify the legal effect of certain
provisions of the treaty in their application tatlstate or to that iernational organization.

1.1.1[1.1.4]%°  Object of reservations®

A reservation purports to exclude or modifg tegal effect of certain provisions of a treaty
or of the treaty as a whole with respect to certain specific aspects in their application to the State
or to the international organizati which formulates the reservation.

1.1.2 I nstancesin which reservations may be formulated®

Instances in which a reservation mayfdmenulated under guideline 1.1 include all
the means of expressing consent to be bduyral treaty mentioned in article 11 of the
Vienna Conventions of 196%d 1986 on the law of treaties.

1.1.3[1.1.8] Reservations having territorial scope®

A unilateral statement by which a State purptwtexclude the application of a treaty or
some of its provisions to a ternifoto which that treaty would be applicable in the absence of
such a statement constitutes a reservation.

1.14[1.13] Reser vations formulated when notifying territorial application®

A unilateral statement by which a State purptotexclude or to modify the legal effect of
certain provisions of a treaty in relation to aitery in respect of which it makes a notification
of the territorial application ahe treaty constitutes a reservation.

% For the commentary to this draft guideline, daé., Fifty-third Session, Supplement No. 10 (A/53/10),
pp. 196-199.

% The number between square brackets indicates the nofribés draft guideline in the report of the Special
Rapporteur or, as the case may be, the original number of a draft guideline in the report of the Special Rapporteur
which has been merged with the final draft guideline.

¢ For the commentary to this draft guideline, ©éfécial Records of the General Assembly, Fifty-fourth Session,
Supplement No. 10 (A/54/10), pp. 210-217.

% For the commentary to this draft guideline, 4., Fifty-third Session, Supplement No. 10 (A/53/10),
pp. 203-206.

% For the commentary to this draft guideline, dié., pp. 206-209.
% For the commentary to this draft guideline, dsé., pp. 209-210.
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1.15[1.1.6] Statements purporting to limit the obligations of their author®

A unilateral statement formulated by a State or an international organization at the time
when that State or that organization expregsensent to be bound by a treaty by which its
author purports to limit the obligations impos&dit by the treaty anstitutes a reservation.

116 Statements pur porting to dischar ge an obligation by equivalent means®

A unilateral statement formulated by a State or an international organization when that
State or that organization expresses its consdve tiound by a treaty by which that State or that
organization purports to discharge obligation pursuant to the treaty in a manner different from
but equivalent to that imposed the treaty constitutes a reservation.

1.1.7[1.1.1] Reservations formulated jointly®’

The joint formulation of a reservation by sealeStates or interi@nal organizations does
not affect the unilateral mare of that reservation.

118 Reser vations made under exclusionary clauses®

A unilateral statement made by a State ongrnational organizain when that State or
organization expresses its consenbe bound by a treaty, in accordance with a clause expressly
authorizing the parties or some of them to edelor to modify the legal effect of certain
provisions of the treaty in their applicatitmthose parties,onstitutes a reservation.

1.2 Definition of interpretative declarations™

“Interpretative declaration” means a unilatestatement, however phrased or named, made
by a State or by an international organizatiorerely that State or that organization purports to
specify or clarify the meaning or scope attributed by the declarant to a treaty or to certain of its
provisions.

1.21[1.24] Conditional inter pretative declar ations™

A unilateral statement formulated by a State or an international organization when signing,
ratifying, formally confirming, accepting, approving or acceding to a treaty, or by a State when

% For the commentary to this draft guideline, k®e., Fifty-fourth Session, Supplement No. 10 (A/54/10),
pp. 217-221.

% For the commentary to this draft guideline, €., pp. 222-223.

%" For the commentary to this draft guideline, 4., Fifty-third Session, Supplement No. 10 (A/53/10),
pp. 210-213.

% For the commentary to this draft guideline, di@., Fifty-fifth Session, Supplement No. 10 (A/55/10),
pp. 230-241.

% For the commentary to this draft guideline, k®e., Fifty-fourth Session, Supplement No. 10 (A/54/10),
pp. 223-240.

® For the commentary to this draft guideline, dié., pp. 240-249.
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making a notification of succession to a treatliereby the State or international organization
subjects its consent to be bound by the treaty t@afgpinterpretation of the treaty or of certain
provisions thereof, shall constituteanditional interpretéve declaration.

1.2.2[1.2.1] | nter pretative declar ations formulated jointly™

The joint formulation of an interpretative declaration by several States or international
organizations does not affect the unilatexature of that interpretative declaration.

1.3 Distinction between reservationsand inter pretative declar ations’

The character of a unilateral statement as a reservation or an interpretative declaration is
determined by the legaffect it purports to produce.

131 Method of implementation of the distinction between reservations and
inter pretative declarations™

To determine whether a unilateral statement formulated by a State or an international
organization in respect of a treaty is a reagon or an interpretative declaration, it is
appropriate to interpret the satent in good faith in accordance with the ordinary meaning to be
given to its terms, in light of the treaty to which it refers. Due regard shall be given to the
intention of the State or the international organization concerned at the time the statement was
formulated.

1.3.2[1.2.2] Phrasing and name”

The phrasing or name given to a unilatstatement provides an indication of the
purported legal effect. This is the case in pariicwhen a State or an international organization
formulates several unilateral statements in respect of a single treaty and designates some of the
as reservations and othersiterpretative declarations.

1.3.3[1.2.3] Formulation of a unilateral statement when areservation is
prohibited”™

When a treaty prohibits reservations to altertain of its provisions, a unilateral statement
formulated in respect thereof by a State or &ermational organization al be presumed not to
constitute a reservation except when it purporextdude or modify the legal effect of certain
provisions of the treaty or of the treaty as a whole with respect to certain specific aspects in their
application to its author.

For the commentary to this draft guideline, d®e., pp. 249-252.
For the commentary to this draft guideline, d®e., pp. 252-253.
For the commentary to this draft guideline, dw#é., pp. 254-260.
For the commentary to this draft guideline, dw#é., pp. 260-266.
For the commentary to this draft guideline, dwé., pp. 266-268.
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1.4 Unilateral statementsother than reservations and inter pretative declar ations™

Unilateral statements formulated in relation to a treaty which are not reservations nor
interpretative declarations are outside the scope of the present Guide to Practice.

1.4.1[1.1.5] Statements pur porting to undertake unilateral commitments’

A unilateral statement formulated by a State or an international organization in relation to a
treaty, whereby its author purports to undertake obligations going beyond those imposed on it by
the treaty constitutes a unilateral commitment which is outside the scope of the present Guide to
Practice.

1.4.2[1.1.6] Unilateral statements purporting to add further elementsto atreaty”

A unilateral statement whereby a State oimé@rnational orgazation purports to add
further elements to a treaty constitutes a propsalodify the content of the treaty which is
outside the scope of the present Guide to Practice.

1.4.3[1.1.7] Statements of non-recognition”®

A unilateral statement by which a State indicates that its participation in a treaty does
not imply recognition of an entity which it does not recognize constitutes a statement of
non-recognition which is outside the scope of tresent Guide to Practieven if it purports to
exclude the application of the treaty between the declaring State and the non-recognized entity.

1.4.4[1.2.5] General statements of policy®

A unilateral statement formulated by a State or by an international organization whereby
that State or that organization expresses @é&/sion a treaty or on the subject matter covered by
the treaty, without purporting to produce a legffect on the treaty, constitutes a general
statement of policy which is outside theope of the present Guide to Practice.

1.45[1.2.6] Statements concer ning modalities of implementation of atreaty at the
internal level™

A unilateral statement formulated by a State or an international organization whereby that
State or that organization indicates the manner in which it intends to implement a treaty at the
internal level, without purporting as such toeaffits rights and obligations towards the other
Contracting Parties, constitutes an informative statement which is outside the scope of the
present Guide to Practice.

For the commentary to this draft guideline, d®e., pp. 268-270.
For the commentary to this draft guideline, d®e., pp. 270-273.
For the commentary to this draft guideline, d®e., pp. 273-274.
For the commentary to this draft guideline, dw#é., pp. 275-280.
For the commentary to this draft guideline, idwé., pp. 280-284.
For the commentary to this draft guideline, dw#é., pp. 284-289.
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1.4.6.[1.4.6,1.47]  Unilateral statements made under an optional clause®

A unilateral statement made by a Statbyan international organization, in accordance
with a clause in a treaty expressly authorizimg parties to accept an obligation that is not
otherwise imposed by the treaty, is outditke scope of the present Guide to Practice.

A restriction or condition contained in such statement does not constitute a reservation
within the meaning of the present Guide to Practice.

1.4.7[1.4.8] Unilateral statements providing for a choice between the provisions of
atreaty®

A unilateral statement made by a State oingrnational organization, in accordance with
a clause in a treaty that expressly requirepérges to choose betwesmo or more provisions
of the treaty, is outside the scopiethe present Guide to Practice.

1.5 Unilateral statementsin respect of bilateral treaties™
151[1.1.9] “Reservations’ to bilateral treaties®

A unilateral statement, however phrasechamed, formulated by a State or an
international organization after initialling or signatuout prior to entry into force of a bilateral
treaty, by which that State or that orgaation purports to obtain from the other party a
modification of the provisions of the treaty toialnit is subjecting the expression of its final
consent to be bound, does not constireservation within the meaning of the present Guide to
Practice.

1.5.2[1.2.7] I nter pretative declarationsin respect of bilateral treaties™

Draft guidelines 1.2 and 1.2.1 applicable to interpretativdeclarations in respect of
multilateral as well as bilateral treaties.

15.3[1.2.8] L egal effect of acceptance of an inter pretative declaration madein respect
of abilateral treaty by the other party®

The interpretation resulting from an interpretative declaration made in respect of a bilateral
treaty by a State or an international organaraparty to the treaty and accepted by the other
party constitutes the authentic interpretation of that treaty.

8 For the commentary to this draft guideline, di@., Fifty-fifth Session, Supplement No. 10 (A/55/10),
pp. 241-247.

For the commentary to this draft guideline, d®e., pp. 247-252.
8 For the commentary, séad., Fifty-fourth Session, Supplement No. 10 (A/54/10), pp. 289-290.
For the commentary to this draft guideline, dw#é., pp. 290-302.
For the commentary to this draft guideline, dié., pp. 302-306.
For the commentary to this draft guideline, d®#é., pp. 306-307.
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1.6 Scope of definitions®

The definitions of unilateral statements included in the present chapter of the Guide to
Practice are without prejudice to the validitydeeffects of such statements under the rules
applicable to them.

1.7 Alternativesto reservations and inter pretative declar ations™
1.7.1[1.7.1,1.7.2,1.7.3,1.7.4]  Alternativesto reservations®

In order to achieve results comparable to those effected by reservations, States or
international organizations may also hageaurse to alternative procedures, such as:

— The insertion in the treaty of restriaticlauses purporting to limit its scope or
application;

— The conclusion of an agreement, under a sjpgaibvision of a treaty, by which two or
more States or internationaiganizations purport to exclude modify the legal effects
of certain provisions of the treaty as between themselves.

1.7.2[1.75]  Alternativesto interpretative declarations™

In order to specify or clarify the meaningsmope of a treaty or certain of its provisions,
States or international organizations may &lawe recourse to procedures other than
interpretative declarations, such as:

— The insertion in the treaty of provisioparporting to interpret the same treaty;
— The conclusion of a supplementargreement to the same end.

2. Procedure

2.1 Form and notification of reservations

2.1.1 Written form®

A reservation must be formulated in writing.

8 This draft guideline was reconsidered and modified during the fifty-eighth session (2006). For the new
commentary seiid., Sxty-first Session, Supplement No. 10 (A/61/10), pp. 356-359.

¥ For the commentary séid., Fifty-fifth Session, Supplement No. 10 (A/55/10), pp. 252-253.
For the commentary to this draft guideline, d®e., pp. 253-269.
For the commentary to this draft guideline, d®#é., pp. 270-272.

% For the commentary to this draft guideline, dsé., Fifty-seventh Session, Supplement No. 10 (A/57/10),
pp. 63-67.
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212 Form of formal confir mation®®
Formal confirmation of a reservation must be made in writing.
213 Formulation of areservation at the international level®

1. Subject to the customary practices in irdéional organizations with are depositaries of
treaties, a person is considered as representing a State or an international organization for the
purpose of formulating a reservation if:

(@ That person produces appropriate fudivers for the purposes of adopting or
authenticating the text of the treaty with regard to which the reservation is formulated or
expressing the consent of the State or organization to be bound by the treaty; or

(b) It appears from practice or other circumstances that it was the intention of the States
and international organizationercerned to consider that person as competent for such purposes
without having to produce full powers.

2. By virtue of their functions and withobaving to produce full powers, the following
are considered as representing a State for the purpose of formulating a reservation at the
international level:

(@ Heads of State, heads of Governmamd Ministers for Foreign Affairs;

(b) Representatives accredited by States tot@nnational conference for the purpose of
formulating a reservation to aeaty adopted at that conference;

() Representatives accredited by States timi@nnational orgazation or one of its
organs, for the purpose of formulating a resgoveto a treaty adopted by that organization or
body;

(d) Heads of permanent missions to annma¢ional organizatiorfor the purpose of
formulating a reservation to a treaty betwé®sm accrediting States and that organization.

2.14[2.1.3bis, 2.1.4] Absence of consequences at the international level of the violation
of internal rulesregarding the formulation of reservations™

The determination of the competent authority and the procedure to be followed at the
internal level for formulating a reservation is a matter for the internal law of each State or
relevant rules of eadhternational organization.

% For the commentary to this draft guideline, k€., pp. 67-69.
% For the commentary to this draft guideline, k€., pp. 69-75.
% For the commentary to this draft guideline, k€., pp. 75-79.
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A State or an international organization mayingbke the fact that a reservation has been
formulated in violation of a provision of the int&l law of that State or the rules of that
organization regarding competence and tloe@dure for formulating reservations as
invalidating the reservation.

215 Communication of reservations®

A reservation must be communicated in writing to the contracting States and contracting
organizations and other States and international organizations entitled to become parties to the
treaty.

A reservation to a treaty in force which is the constituent instrument of an international
organization or to a treaty which creates an organ that has the capacity to accept a reservation
must also be communicated to such organization or organ.

2.1.6[2.1.6,2.1.8]  Procedurefor communication of reservations®

Unless otherwise provided in the treaty ore&gk by the contracting States and contracting
organizations, a communication relating to a reservation to a treaty shall be transmitted:

(i) If there is no depositary, directly by thetlaor of the reservation to the contracting
States and contracting organizations amgoStates and international organizations
entitled to become parties to the treaty; or

(i)  If there is a depositary, to the latter, which shall notify the States and organizations
for which it is intended as soon as possible.

A communication relating to a reservation shallconsidered as having been made by the
author of the reservation only upon receipt kg $tate or by the organization to which it was
transmitted or, as the case may yeon its receipt by the depositary.

The period during which an objection to a reaéinn may be raised starts at the date on
which a State or an international organizatreceived notification of the reservation.

Where a communication relating to a reservation to a treaty is made by electronic mail or
by facsimile, it must be confirndeby diplomatic note or deposifanotification. In such a case
the communication is considered as having beade at the date of the electronic mail or the
facsimile.

2.1.7 Functions of depositaries™

The depositary shall examine whether a reservation to a treaty formulated by a State or an
international organization is ilue and proper form and, ieed be, bring the matter to the
attention of the State or inteational organization concerned.

% For the commentary to this draft guideline, i#é., pp. 80-93.
% For the commentary to this draft guideline, izé., pp. 94-104.
% For the commentary to this draft guideline, d#é., pp. 105-112.
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In the event of any difference appearing between a State or an international organization
and the depositary as to the performance ofdtter’s functions, the gmsitary shall bring the
question to the attention of:

(@ The signatory States and organizatiomd the contracting States and contracting
organizations; or

(b) Where appropriate, the competent orgathefinternational organization concerned.
2.1.8[2.1.7 bis] Procedurein case of manifestly invalid reservations®

Where, in the opinion of the depositary, a reaggon is manifestly invalid, the depositary
shall draw the attention of the author of theervation to what, in the depositary’s view,
constitutes the grounds for thevalidity of the reservation.

If the author of the reservation maintaihe reservation, the depositary shall communicate
the text of the reservation to the signatorgt&t and international organizations and to the
contracting States and interrmatal organizations and, where appiafe, the competent organ of
the international organization amerned, indicating the naturelefyal problems raised by the
reservation.

221 Formal confirmation of reservations formulated when signing a treaty’®

If formulated when signing a treaty sulijé ratification, act of formal confirmation,
acceptance or approval, a reservation musbtmeally confirmed by the reserving State or
international organization when expressing itssemt to be bound by the treaty. In such a case
the reservation shall be considered as habeegn made on the daigits confirmation.

22.2[2.2.3] I nstances of non-requirement of confirmation of reservations formulated
when signing a treaty’™

A reservation formulated when signing edty does not requir@ilssequent confirmation
when a State or an international organizatigoregses by its signature the consent to be bound
by the treaty.

2.2.3[2.24] Reservations formulated upon signature when a treaty expressly so
provides'?

A reservation formulated when signing a treaty, where the treaty expressly provides
that a State or an international organization may make such a reservation at that time, does

% This draft guideline was reconsidered and modified during the fifty-eighth session (2006). For the new
commentary seiid., Sxty-first Session, Supplement No. 10 (A/61/10), pp. 359-361.

1% For the commentary to this draft guideline, kie., Fifty-sixth Session, Supplement No. 10 (A/56/10),
pp. 465-472.

%L For the commentary to this draft guideline, dge., pp. 472-474.
192 For the commentary to this draft guideline, due., pp. 474-477.
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not require formal confirmation by the resiexy State or international organization when
expressing its consent to be bound by the treaty.. .

23.1 L ate formulation of a reservation'®

Unless the treaty provides otherwise, aeStatan international organization may not
formulate a reservation to a treaty after expreggs consent to be bound by the treaty except if
none of the other Contractimiarties objects to the laterfioulation of the reservation.

232 Acceptance of late for mulation of a reservation'®

Unless the treaty provides otherwise @ well-established practice followed by the
depositary differs, late formulation of a resdiwa shall be deemed to have been accepted by
a Contracting Party if it has da no objections to such foutation after the expiry of
the 12-month period following the dad@ which notification was received.

233 Objection to late formulation of a reservation'®

If a Contracting Party to a treaty objects to late formulation of a reservation, the treaty shall
enter into or remain in force in respectloé reserving State or international organization
without the reservation being established.

234 Subsequent exclusion or modification of thelegal effect of a treaty by means
other than reservations'”’

A Contracting Party to a treaty may not exclodenodify the legal effect of provisions of
the treaty by:

(@ Interpretation of a resestion made earlier; or
(b) A unilateral statement made saljgently under an optional clause.
2.35 Widening of the scope of a reservation'®

The modification of an existing reservatiom foe purpose of wideninigs scope shall be
subject to the rules applicable to the late foatiah of a reservation. However, if an objection is
made to that modification, theifial reservation reains unchanged.

103 Section 2.3 proposed by the Special Rapporteur deals with the late formulation of reservations.

194 For the commentary to this draft guideline, ©fécial Records of the General Assembly, Fifty-sixth Session,
Supplement No. 10 (A/56/10), pp. 477-489.

1% For the commentary to this draft guideline, u¢., pp. 490-493.
1% For the commentary to this draft guideline, k@e., pp. 493-495.
97 For the commentary to this draft guideline, k@e., pp. 495-499.
1% For the commentary séeid., Fifty-ninth Session, Supplement No. 10 (A/59/10), pp. 269-274.
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2.4 Procedurefor interpretative declarations'®
2.4.1 Formulation of inter pretative declar ations™°

An interpretative declaration must berfaulated by a person who is considered
as representing a State or an internationganization for the purpose of adopting or
authenticating the text of a treaty or expressing the consent of the State or international
organization to be bound by a treaty.

[2.4.2 [2.4.1 bis] Formulation of an interpretative declaration at theinternal level***

The determination of the competent authority and the procedure to be followed at the
internal level for formulating an interpretative declaration is a matter for the internal law of
each State or relevant rulesezfch international organization.

A State or an international organizationynmet invoke the fact that an interpretative
declaration has been formulatedvinlation of a provision of the tarnal law of that State or the
rules of that organization regarding competearue the procedure for formulating interpretative
declarations as invaliding the declaration.]

24.3 Time at which an inter pretative declar ation may be for mulated™

Without prejudice to the provisions of guidelines 1.2.1, 2.4.6 [2.4.7] and 2.4.7 [2.4.8], an
interpretative declaration may be formulated at any time.

24.4[24.5] Non-requirement of confirmation of inter pretative declarations made
when signing a treaty™*®

An interpretative declaration made whsgning a treaty does not require subsequent
confirmation when a State or arternational organization exgsses its consent to be bound by
the treaty.

24.5[2.4.4] Formal confirmation of conditional inter pretative declarations for mulated
when signing a treaty™*

If a conditional interpretative declaration is formulated when signing a treaty subject to
ratification, act of formal commation, acceptance or approviainust be formally confirmed

1% For the commentary ségid., Fifty-seventh Session, Supplement No. 10 (A/57/10), p. 115.

19 For the commentary to this draft guideline, ku¢., pp. 115-116.

11 For the commentary to this draft guideline, u¢., pp. 117-118.

12 For the commentary to this draft guideline, kie., Fifty-sixth Session, Supplement No. 10 (A/56/10),
pp. 499-501.

113

For the commentary to this draft guideline, dxd., pp. 501-502.

114

For the commentary to this draft guideline, d®é., pp. 502-503.
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by the declaring State or international orgati@awhen expressing its consent to be bound by
the treaty. In such a case the interpretative declaration shall be considered as having been made
on the date of its confirmation.

2.4.6[2.4.7] L ate formulation of an inter pretative declaration'*

Where a treaty provides that an interpretatieclaration may be made only at specified
times, a State or an international organization may not formulate an interpretative declaration
concerning that treaty subsequently except if rajrtbe other ContractinBarties objects to the
late formulation of thénterpretative declaration.

[2.4.7[2.4.2,2.4.9] Formulation and communication of conditional inter pretative
declar ations™®

A conditional interpretative declaration must be formulated in writing.

Formal confirmation of a conditional interpretative declaration must also be made in
writing.

A conditional interpretative declaration must be communicated in writing to the
contracting States and contracting organizaten other States and im@tional organizations
entitled to become parties to the treaty.

A conditional interpretative declaration regarding a treaty in force which is the constituent
instrument of an internationalganization or a treaty which creates an organ that has the
capacity to accept a reservation must also be communicated to such organization or organ.]

2.4.8 L ate formulation of a conditional inter pretative declaration'*’

A State or an international organizatimay not formulate a conditional interpretative
declaration concerning a treaty after expresgsigonsent to be bound by the treaty except if
none of the other ContractiiRarties objects to the laterfoulation of the conditional
interpretative declaration.

249 M odification of an inter pretative declaration*®

Unless the treaty provides that an interpregatigclaration may be made or modified only
at specified times, an interpretative declaration may be modified at any time.

15 For the commentary to this draft guideline, u¢., pp. 503-505.

18 For the commentary to this draft guideline, k., Fifty-seventh Session, Supplement No. 10 (A/57/10),
pp. 118-119.

17 For the commentary to this draft guideline, die., Fifty-sixth Session, Supplement No. 10 (A/56/10),
pp. 505-506. This draft guideline (formerly 2.4.7 [2.4.8]) was renumbered as a result of the adoption of new draft
guidelines at the fifty-fourth session.

18 For the commentary séid., Fifty-ninth Session, Supplement No. 10 (A/59/10), pp. 275-277.
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2.4.10 Limitation and widening of the scope of a conditional interpretative
declaration*®

The limitation and the widening of the scopeaafonditional interpttative declaration are
governed by the rules respectively applicabldheopartial withdrawalrad the widening of the
scope of reservations.

2.5 Withdrawal and modification of reservations and inter pretative declar ations
251 Withdrawal of reservations'?

Unless the treaty otherwise provides, a reservation may be withdrawn at any time and the
consent of a State or of an international organization which has accepted the reservation is not
required for its withdrawal.

252 Form of withdrawal*?*
The withdrawal of a reservation must be formulated in writing.
253 Periodic review of the usefulness of reservations'?

States or international organizations whichéheade one or more reservations to a treaty
should undertake a periodic review of such mest#gons and considevithdrawing those which
no longer serve their purpose.

In such a review, States and internati@rgknizations should devote special attention to
the aim of preserving the integyrof multilateral treies and, where relevargive consideration
to the usefulness of retaining the reservationpaiticular in relation taevelopments in their
internal law since the resations were formulated.

25.4[25.5] For rr;zlélation of thewithdrawal of a reservation at the international
level

1. Subject to the usual practices in intemraai organizations which are depositaries of
treaties, a person is competent to withdrawservation made on bdhaf a State or an
international organization if:

(@ That person produces appropriate full pasmer the purposes of that withdrawal;
or

19 For the commentary ségid., pp. 277-278.

120 For the commentary to this draft guideline, die., Fifty-eighth Session, Supplement No. 10 (A/58/10),
pp. 190-201.

121

For the commentary to this draft guideline, d®é., pp. 201-207.

122

For the commentary to this draft guideline, d®é., pp. 207-209.

123

For the commentary to this draft guideline, d®d., pp. 210-218.
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(b) It appears from practice or other circumstances that it was the intention of the States
and international organizationsrecerned to consider that person as competent for such purposes
without having to produce full powers.

2. By virtue of their functions and without\nag to produce full powers, the following are
competent to withdraw a reservation at the international level on behalf of a State:

(@ Heads of State, heads of Governmamd Ministers for Foreign Affairs;

(b) Representatives accredited by States timi@nnational orgazation or one of its
organs, for the purpose of withdrawing a reseoveto a treaty adopted by that organization or
body;

(¢) Heads of permanent missions to anriméional organizatiorfor the purpose of
withdrawing a reservation to a treaty betwéssm accrediting States and that organization.

255[255bis, 25.5ter]  Absence of consequences at the international level of the
violation of internal rulesregarding the withdrawal of
reservations™*

The determination of the competent pa@ohd the procedure to be followed for
withdrawing a reservation at the internal level is a matter for the internal law of each State or
the relevant rules of eadhternational organization.

A State or an international organization mayingbke the fact that a reservation has been
withdrawn in violation of a provision of the imteal law of that State or the rules of that
organization regarding competence and the plaeefor the withdrawal of reservations as
invalidating the withdrawal.

256 Communication of withdrawal of a reservation*?®

The procedure for communicating the wittndal of a reservation follows the rules
applicable to the communication of resergasi contained in guidelines 2.1.5, 2.1.6 [2.1.6, 2.1.8]
and 2.1.7.

257[257,258  Effect of withdrawal of a reservation'®

The withdrawal of a reservation entailg tpplication as a whole of the provisions on
which the reservation had been made in the relations between the State or international
organization which withdraws ¢freservation and all the othgarties, whether they had
accepted the reservation or objected to it.

124 For the commentary to this draft guideline, d®e., pp. 219-221.
% For the commentary to this draft guideline, d®e., pp. 221-226.
18 For the commentary to this draft guideline, d®e., pp. 227-231.
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The withdrawal of a reservation entails thérgmto force of the treaty in the relations
between the State or interratal organization which withdravike reservation and a State or
international organization which had objectedh® reservation and opposed the entry into force
of the treaty between itself and the reserving Siateternational organization by reason of that
reservation.

2.5.8[2.5.9] Effective date of withdrawal of a reservation®’

Unless the treaty otherwise provides, as ibtherwise agreed, the withdrawal of a
reservation becomes operative in relation tomtracting State or a contracting organization
only when notice of it has been received by that State or that organization.

Mode clauses'®
A. Deferment of the effective date of the withdrawal of a reservation

A Contracting Party which has made a reservation to this treaty may withdraw it by means
of notification addressed to [thikepositary]. The withdrawal shatlke effect on the expiration of
a period of X [months] [days] after the date@teipt of the notificatin by [the depositary].

B. Earlier effective date of withdrawal of a reservation'?®®

A Contracting Party which has made a reservation to this treaty may withdraw it by means
of a notification addressed tdf depositary]. The withdrawalahtake effect on the date of
receipt of such notification by [the depositary].

C. Freedom to set the effective date of withdrawal of a reservation**°

A Contracting Party which has made a reservation to this treaty may withdraw it by means
of a notification addressed to [tdepositary]. The withdrawal shadlke effect on the date set by
that State in the notificatiorddressed to [the depositary].

25.9[25.10] Casesinwhich areserving State or international organization may
unilaterally set the effective date of withdrawal of a reservation™!

The withdrawal of a reservation takes effectthe date set by the withdrawing State or
international organization where:

127 For the commentary to this draft guideline, u¢., pp. 231-239.

128 For the commentary to this model clause,ibik, p. 211.

12 For the commentary to this model clause,ibik, pp. 211 and 212.

30 For the commentary to this model clause,ibik, p. 212.

131

For the commentary to this draft guideline, d®é., pp. 213-215.
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(@ That date is later than the date on which the other contracting States or international
organizations receiveubtification of it; or

(b) The withdrawal does not add to the rigbtshe withdrawing State or international
organization, in relation to the other contnag States or international organizations.

2.5.10[2.5.11] Partial withdrawal of areservation'*

The partial withdrawal of a reservation limits the legal effect of the reservation and
achieves a more complete application of the prousbf the treaty, or of the treaty as a whole,
to the withdrawing State or international organization.

The partial withdrawal of a reservation ishfect to the same formal and procedural rules
as a total withdrawal and takeffect on the same conditions.

2.511[25.12] Effect of apartial withdrawal of a reservation®®

The partial withdrawal of a reservation moelfithe legal effect of the reservation to the
extent of the new formulation of the resatien. Any objection made to the reservation
continues to have effect as long as its autlo@s not withdraw it, insofar as the objection does
not apply exclusively to that part tife reservation which has been withdrawn.

No objection may be made to the resensatiesulting from the partial withdrawal, unless
that partial withdrawal has a discriminatory effect.

2512  Withdrawal of an interpretative declaration™

An interpretative declaration may be withdrawn at any time by the authorities competent
for that purpose, following the sameopedure applicable to its formulation.

2513  Withdrawal of a conditional inter pretative declaration’®

The withdrawal of a conditional interpretative declaration is governed by the rules
applying to the withdrawal of reservations.

2.6.1 Definition of objectionsto reservations'®

“Objection” means a unilateral statementwieoer phrased or named, made by a State or
an international organization response to a reservation to eetty formulated by another State

132 For the commentary to this draft guideline, ku¢., pp. 215-225.
133 For the commentary to this draft guideline, ku¢., pp. 226-228.

134 For the commentary to this draft guideline, ki¢., Fifty-ninth Session, Supplement No. 10 (A/59/10), pp. 281
and 282.

35 For the commentary to this draft guideline, d#e., pp. 282 and 283.
3% For the commentary séid., Sixtieth Session, Supplement No. 10 (A/60/10), pp. 184-199.
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or international organization, whereby the forrSéaite or organization purports to exclude or to
modify the legal effects of the reservation, oexelude the application dhe treaty as a whole,
in relations with the reseing State or organization.

2.6.2 Definition of objectionsto the late formulation or widening of the scope of a
reservation®®’

“Objection” may also mean a unilateral statement whereby a State or an international
organization opposes the late formulation ofsereation or the widening of the scope of a
reservation.

3. Validity of reservations and inter pretative declarations
3.1 Permissiblereservations™®

A State or an international organization maiien signing, ratifying, formally confirming,
accepting, approving or acceding to a treaty, formulate a reservation unless:

(@ The reservation is prohibited by the treaty;

(b) The treaty provides that only specifieervations, which do not include the
reservation in questn, may be made; or

(©) Incases not falling under subparagra)sa(d ), the reservation is incompatible
with the object and purpose of the treaty.

311 Reser vations expressly prohibited by the treaty™*
A reservation is expressly prohibited by treaty if it contains a particular provision:
(@ Prohibiting all reservations;

(b) Prohibiting reservations to specified provisions and a reservation in question is
formulated to one of such provisions; or

() Prohibiting certain categories of reservations and a reservation in question falls
within one of such categories.

37 For the commentary séeid., pp. 199 and 200.

138 For the commentary s@ificial Records of the General Assembly, Sixty-first Session, Supplement No. 10
(A/61/10), pp. 327-333.

39 For the commentary séid., pp. 333-340.
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312 Definition of specified reservations™*

For the purposes of guideline 3.1, th@mssion “specifiedeservations” means
reservations that are expressly envisaged in gadytito certain provisions of the treaty or to the
treaty as a whole with respect to certain specific aspects.

313 Permissibility of reservations not prohibited by the treaty*

Where the treaty prohibits the formulationcefitain reservations, a reservation which is
not prohibited by the treaty may be formulatedab$tate or an international organization only if
it is not incompatible with the object and purpose of the treaty.

3.14 Per missibility of specified reservations**?

Where the treaty envisages the formulatiospEcified reservations without defining their
content, a reservation may be formulated byadeStr an international organization only if it is
not incompatible with the object and purpose of the treaty.

3.15 Incompatibility of a reservation with the object and purpose of the treaty'*®

A reservation is incompatible with the objeetd purpose of the treaty if it affects an
essential element of the treaty that is necessary to its general thrust, in such a way that the
reservation impairs theaison d’ étre of the treaty.

3.16 Deter mination of the object and purpose of the treaty™*

The object and purpose of the treaty is taégrmined in good faith, taking account of the
terms of the treaty in their context. Recourse @miao be had in particular to the title of the
treaty, the preparatory work of the treafyd@he circumstances of its conclusion and, where
appropriate, the subsequent pi@e agreed upon by the parties.

3.1.7 Vague or general reservations'®

A reservation shall be worded in such a \aayto allow its scope to be determined, in
order to assess in particular its compatipwitith the object and purpose of the treaty.

10 For the commentary ségid., pp. 340-350.

¥ For the commentary ségid., pp. 350-354.

Y2 For the commentary ségd., pp. 354-356.

3 For the commentary see section C.2 below.

%4 For the commentary see section C.2 below.

> For the commentary see section C.2 below.
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3.1.8 Reservations to a provision reflecting a customary nor m**

1. The fact that a treaty provision reflects a aogry norm is a pertinent factor in assessing
the validity of a reservation although it does natself constitute an obatle to the formulation
of the reservation to that provision.

2. Areservation to a treaty provision whicfigets a customary norm does not affect the
binding nature of that customary norm whsttall continue to apply as such between the
reserving State or internatioraiganization and other Statesimtiernational organizations which
are bound by that norm.

3.19 Reservations contrary to arule of jus cogens™’

A reservation cannot exclude or modify the legjéect of a treaty in a manner contrary to
a peremptory norm of general international law.

3.1.10 Reservations to provisionsrelating to non-der ogable rights'*®

A State or an international organizatimay not formulate a reservation to a treaty
provision relating to non-derogable rights unlegsréservation in questi is compatible with
the essential rights and obligations arising out of that treaty. In assessing that compatibility,
account shall be taken of the imtaorce which the parsehave conferred upon the rights at issue
by making them non-derogable.

3.1.11 Reservationsrelating to internal law™*

A reservation by which a State or an intronal organization purptsrto exclude or to
modify the legal effect of certain provisionsadfreaty or of the treaty as a whole in order to
preserve the integrity of specific norms of theernal law of that State or rules of that
organization may be formulated only insofar as tompatible with the object and purpose of
the treaty.

3.1.12 Reservationsto general human rightstreaties'™

To assess the compatibility of a reservatidati the object and purpose of a general treaty
for the protection of human rights, account shaltdien of the indivisibility, interdependence
and interrelatedness of the rights set out in the treaty as well as the importance that the right or
provision which is the subject of the reservatios Wihin the general thrust of the treaty, and
the gravity of the impact the reservation has upon it.

18 For the commentary see section C.2 below.

7 For the commentary see section C.2 below.

8 For the commentary see section C.2 below.

S For the commentary see section C.2 below.

%0 For the commentary see section C.2 below.
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3.1.13 Reservationsto treaty provisions concer ning dispute settlement or the
monitoring of theimplementation of the treaty™*

A reservation to a treaty provision concerning dispute settlement or the monitoring of the
implementation of the treaty is not, in itseffcompatible with the object and purpose of the
treaty, unless:

() The reservation purports to exclude or nfipthe legal effect of a provision of the
treaty essential to itison d étre; or

(i)  The reservation has the effect of excluding the reserving State or international
organization from a dispute settlement or treaty implementation monitoring
mechanism with respect to a treaty provision that it has previously accepted, if the
very purpose of the treaty is to put such a mechanism into effect.

2. Text of thedraft guidelinesand commentariesthereto
adopted by the Commission at its fifty-ninth session

154. The text of the draft guidelines withnementaries thereto adopted by the Commission at

its fifty-ninth session is reproduced below.

3.15 Incompatibility of a reservation with the object and purpose of the treaty

A reservation is incompatible with the ebf and purpose of the treaty if it affects an
essential element of the treaty that is necessary to its general thrust, in such a way that the
reservation impairs theaison d’ étre of the treaty.

Commentary

(1) The compatibility of a reservation with thbject and purpose of the treaty constitutes, in
the terms of article 19 (c) ofehvienna Convention, reflected guideline 3.1, subparagraph (c),
the fundamental criterion for the npeissibility of a reservation. It also the criterion that poses

the most difficulties.

(2) In fact the concept of the object andgmse of the treaty is far from being confined
to reservations. In the Vienna Comtiien, it occurs in eight provisiorts’ only two of

131 For the commentary see section C.2 below.

152 Cf. articles 18, 19 (c), 20, paragraph 2, 31, patyd, 33, paragraph 4, 41, paragraph 1 (b) (ii), 58,

paragraph 1 (b) (ii), and 60, paragraph 3 (b). A connection can be made with the provisions relating to the
“essential bas[e]s” or “condition[s] of the consent to be bound” (see Paul Reuter, “Solidarité et divisibilité des
engagements conventionnels” in International Law at a Time of Perplexity - Essays in Honour of Shabtai Rosenne
(Dordrecht: Nijhoff, 1999), p. 627 (also reproduced in Paul Relugatével oppement de |’ ordre juridique

international - Ecrits de droit international (Paris: Economica, 1999), p. 366)).
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which - articles 19 (c) and 20, paragraph Baaern reservations. However, none of them
defines the concept of the object and purposeeofréaty or provides any particular “clues” for
this purposé> At most, one can infer that a fairlyrgral approach is required: it is not a
question of “dissecting” the treaty in minute died@d examining its provisions one by one, but

of extracting the “essence”, the overall “mission” of the treaty:

- Itis unanimously accepted that article fp8ragraph (a), of the Convention does not
oblige a signatory State tespect the treaty, but merely to refrain from rendering the

treaty inoperative prior to its pression of consent to be boulid;

- Article 58, paragraph 1 (b) (iijs drafted in the same spirdne can assume that it is not
a case of compelling respect for the treaty, the very object of this provision being to
determine the conditions in which the opena of the treaty may be suspended, but

rather of preserving what is essentmthe eyes of the contracting parties;

- Article 41, paragraph 1 (b) (ji)s also aimed at safeguarding the “effective execution ...

"l
g 55

of the treatyas a whol in the event that it is modified between certain of the

contracting parties only;

- Likewise, article 60, paragraph 3 (b), cefs a “material breach” of the treaty, in

contrast to other breaches, as “the violation ofesgential] provision”; and

- According to articles 31, paragraph 1, and@8agraph 4, the object and purpose of the
treaty are supposed to “clarify” its overall meaning thereby facilitating its

interpretation>®

153 As Isabelle Buffard and Karl Zemanek have noted, the Commission’s commentaries to the draft article in 1966
are virtually silent on the matter (“The ‘object and purpose’ of a treaty: an enigfs?ian Review of
International and European Law, vol. 3(1998), p. 322).

> See, for example, Paul Reutiettroduction au droit des traités, 3rd ed. revised and expanded by Philippe Cahier
(Paris : PUF, 1995), p. 62, who defines the obligation arising from article 18 as an obligation of conduct, or
Philippe Cahier, “L’obligation de ne pas priver un traité de son object et de son but avant son entrée en vigueur”,
Mélanges Fernand Dehousse (Paris: Nathan, 1982), vol. I, p. 31.

% n this provision, the words “of the object and purpose”, which are replaced by an ellipsis in the above quotation,
obscure rather than clarify the meaning.

' SeePajzs, Csaky and Esterhazy, Judgment of 16 December 1936, P.C.I.J., Series A/B, No. 68, p. 60; see also
Suzanne Bastid,estraités en droit international public - conclusion et effets (Paris: Economica, 1985), p. 131, or
Serge Surl’interprétation en droit international public (Paris: L.G.D.J., 1974), pp. 227-230.
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(3) There is little doubt that the expression ‘&ttjand purpose of the treaty” has the same
meaning in all of these provisions: one indiiwa of this is that Waldock, who without
exaggeration can be considered to be the father of the law of reservations to treaties in the
Vienna Convention, referred to th&thexplicitly in order to justify the inclusion of this criterion
in article 19, subparagraph (c), through a kind firtiori reasoning: since “the objects and
purposes of the treaty ... are criteria of fundat@aeimportance for the interpretation ... of a
treaty” and since “the Commission has proposatidhState which has signed, ratified, acceded
to, accepted or approved a treaty should, everrd@foomes into force, refrain from acts
calculated to frustrate its objects”, it woulekesn “somewhat strange if a freedom to make
reservations incompatible with the objects anppses of the treaty were to be recogniz&d”.
However, this does not solve the problem: it dingemonstrates that there is a criterion, a
unique and versatile criterion, bas yet no definition. As has been noted, “the object and
purpose of a treaty are indeed something of an enigi&ertainly, the attempt made in
article 19, subparagraph (c), pursuant to the 19sisary opinion by the International Court of
Justice'® to introduce an element of objectivity iradargely subjective system is not entirely

convincing®® “The claim that a particar reservation is contrary to object and purpose is easier

7 More precisely, to (the current) articles 18 and 31.
%8 Fourth report (A/CN.4/177)earbook ... 1965, vol. Il, p. 51, para. 6.

19| Buffard and K. Zemanekp. cit., p. 342. The uncertainties surrounding this criterion have been noted (and
criticized with varying degrees of harshness) in all the scholarly writing: see, for example, Anthorylgsiast,
Treaty Law and Practice (Cambridge: Cambridge University Press, 2000), p. 111; Pierre-Marie DDpaiy,
international public, 8th ed. (Paris: Dalloz, 2006), p. 286; Gerald G. Fitzmaurice, “Reservations to multilateral
conventions” I nternational and Comparative Law Quarterly, vol. 2 (1953), p. 12; Manuel Rama-Montaldo,
“Human Rights Conventions and Reservations to Treati&tor Gros Espiell Amicorum Liber, vol. 11

(Brussels: Bruylant, 1997), p. 1265; Charles Rousd@gnit international public, vol. I, Introduction et sources

(Paris: Sirey, 1970), p. 126; Gérard Teboul, “Remarques sur les réserves aux traités de codiReatimgénérale
dedroit international public, vol. 86 (1982), pp. 695-696; or Alain Pellet, preliminary report (A/CN.4/470), p. 51,
para. 109.

180 SeeReservations to the Convention on Genocide, Advisory Opinion of 28 May 1951, |1.C.J. Reports 1951, p. 24:

“It follows that it is the compatibility of a reservation with the object and purpose of the Convention that must

furnish the criterion for the attitude of a State in making the reservation on accession as well as for the appraisal by a
State in objecting to the reservation. Such is the ru®duct which must guide every State in the appraisal which

it must make, individually and from its own standpoint, of the admissibility of any reservation.”

181 According to Jean Kyongun Koh, “[t]he International Court thereby introduced purposive words into the
vocabulary of reservations which had previously been dominated by the term ‘consent™ (“Reservations to
Multilateral Treaties: How International Legal Doctrine Reflects World Visibtatvard International Law
Journal, vol. 23 (1982), p. 85).
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made than substantiatetf®’ In their joint opinion, the dissenting judges in 1951 had criticized
the solution retained by the majority in the advisory opinioReservations to the Convention

on Genocide, emphasizing that it could not ‘geduce final and consistent result&* and this had
been one of the main reasons for the Commissi@sistance to the flexible system adopted by
the Court in 1951:

“Even if the distinction between prowsis which do and those which do not form
part of the object and purpose of a conventioregarded as one that it is intrinsically
possible to draw, the Commission does not seethewdistinction can be made otherwise

than subjectively*®

(4) Sir Humphrey Waldock himself still had hesitations in his all-important first report on the

law of treaties in 196%°

“... the principle applied by the Courtassentially subjective and unsuitable for use
as a general test for determining whether a reserving State is or is not entitled to be
considered a party to a multilateral treaty. The test is one which might be workable if the
question of ‘compatibility with the object and purpose of the treaty’ could always be

brought to independent adjudiaati but that is not the case ...

“Nevertheless, the Court’s criterion obimpatibility with the object and purpose of
the convention’ does express duable concept to be taken into account both by States
formulating a reservation and by States decidwhgther or not to consent to a reservation
that has been formulated bByother State. ... The SpecialgRarteur, although also of the

opinion that there is value in the Court’s principle as a general concept, feels that there is a

162 | jesbeth LijnzaadReservations to United Nations Human Rights Treaties: Ratify and Ruin? (Dordrecht:
TMC Asser-Instituut, Nijhoff, 1994), pp. 82-83.

163 |.C.J. Reports 1951, p. 44.
184 Yearbook ... 1951, vol. Il, p. 123 at p. 128, para. 24.

1% It was this report (A/CN.4/144) that introduced the “flexible system” to the Commission and vigorously
defended it Yearbook ... 1962, vol. Il, pp. 72-74).
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certain difficulty in using it as eriterion of a reserving State’s status as a party to a treaty
in combination with the objective criterion of the acceptance or rejection of the reservation
by other States'®

No doubt, this was a case of tactical caufmrthe “conversion” of the self-same Special
Rapporteur to compatibilityith the object and purpose of the treaty, not only as a test of the
validity of reservations, but also as a key edeirto be taken into aount in interpretatior’’

was swift!®

(5) This criterion has considerable merit. Notwithstanding the inevitable “margin of
subjectivity” - which is limited, however, by tlgeneral principle ofood faith - article 19,
subparagraph (c), is undoubtedly a useful guideapable of resolving in a reasonable manner

most problems that arise.

(6) The preparatory work on this provision iditife assistance in determining the meaning

of the expressioff® As has been notéd’ the commentary to draft article 16, adopted by

1% Yearbook ... 1962, vol. I, pp. 65-66, para. 10; along the same lines, see Waldock’s oral staiiéient,

vol. I, 651st meeting, 25 May 1962, p. 139, paras. 4-6; however, during the discussion the Special Rapporteur did
not hesitate to characterize the principle of compatibility as a “test” (see p. 145, para. 85 - this paragraph also shows
that, from the outset, in Waldock’s mind, this test was decisive as far as the formulation of reservations was
concerned (in contrast to objections, for which the consgipsinciple alone appeared practicable to him)). The

wording used in draft article 17, paragraph 2 (a), which was proposed by the Special Rapporteur, reflects this
uncertainty: “When formulating a reservation under the provisions of paragraph 1 (a) of this article [with respect to
this provision, see the commentary to draft guideline 3.1.1, para. 3], a State shall have regard to the compatibility of
the reservation with the object and purpose of the treddd. (vol. I, p. 60). This principle met with general

approval during the Commission’s debates in 1962 (see in particular BreEggbdok ... 1962, vol. I,

651st meeting, 25 May 1962, p. 140, para. 23); LachB4@. para. 54); Rosenne (pp. 144-145, para. 79), who has

no hesitation in speaking of a “test” (see also p. 145, para. 82, and 653rd meeting, 29 May 1962, p. 156, para. 27);
Castrén (652nd meeting, p. 148, para. 25)) and in 1965 (Yasé&sehopk ... 1965, vol. I, 797th meeting,

8 June 1965, pp. 149-150, para. 2Q)nKin (p.150, para. 25); see, however, the objections by De Luna

(652nd meeting, 28 May 1962, p. 148, para. 18, and 658etimg, p. 160, para. 67); Gros (652nd meeting, p. 150,
paras. 47-51); or Ago (653rd meeting, p. 157, parga.@4during the debate in 1965, those of Rubal/,

796th meeting, 4 June 1965, p. 147, para. 55, and 797th meeting, 8 June 1965, p. 154, para. 69); and Ago

(798th meeting, 9 June 1965, p. 161, para. 71)). To the end, Tsuruoka opposed subparagraph (c) and, for that
reason, abstained in the voting on draft article 18 as a whole (adopted by 16 votes to none with one abstention

on 2 July 1965 thid., 816th meeting, p. 283, para. 42).

187 See article 31, paragraph 1, of the Vienna Convention.
18 See |. Buffard and K. Zemanedp. cit., pp. 320-321, note 152.
1% Seeibid., pp. 319-321.

0" Catherine Redgwell, “The Law of Reservations in Respect of Multilateral Conventions”, in J.P. Gardner (ed.),
Human Rights as General Norms and a State’s Right to Opt Out - Reservations and Objections to Human Rights
Conventions (London: British Institute of International Comparative Law, 1997), p. 7.
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the - usually more prolix - Commission in 1966¢@nfined to a single paragraph and does not
even allude to the difficultiesvolved in defining the object anlirpose of the treaty, other than
very indirectly, through a simpieference to draft article 17 “The admissibility or otherwise

of a reservation under paragraph (c) ... is inyease very much a matter of the appreciation of

the acceptability of the reservation by the other contracting Stafes.”

(7) The discussion of subparagraph (c) in the CommiSSiand subsequently at the Vienna
Conferenc&* does not shed any more light on theaming of the expression “object and
purpose of the treaty” for the purposes of fiigvision. Nor does inteational jurisprudence
enable us to define it, even though it is in common (IsEhere are, however, some helpful
hints, particularly in the 1951 advisory omniof the International Court of Justice on

Reservations to the Genocide Convention.

(8) The expression seems to have been used for the first time in its curréfit form
the advisory opinion of the Permanent Cairinternational Justice of 31 July 1930 on
the Greco-Bulgarian “ Communities’ case’’ However, it was not until 1986 in the

Nicaragua casé’® that the Court put an end to wihets been described as “terminological

1 Future article 20 of the Vienna Convention. The article in no way resolves the issue, which is left pending.

72 Yearbook ... 1965, vol. II, p. 207, para. 17. The commentary to the corresponding provision adopted in 1962
(art. 18, para. 1 (d)) is no more forthcoming (¥e&rbook ... 1962, vol. Il, p. 180, para. 15).

1% See note 166 above.

74 1t is significant that none of the amendments proposed to the Commission’s draft article 16 - including the most
radical ones - called this principle into question. At mttet amendments by Spain, the United States of America

and Colombia proposed adding the concept of the “nature” of the treaty or substituting it for that of the object

(see paragraph 6 of the commentary to draft guideline Dffitial Records of the General Assembly,

Sxty-first Session, Supplement No. 10 (A/61/10), p. 336, note 810).

> See |. Buffard and K. Zemanedp. cit., pp. 312-319, and note 180 below.

176 |, Buffard and K. Zemanek notibid., p. 315) that the expression “the aim and the scope” had already been used
in the advisory opinion of the Permanent Court of International Justice of 23 July 1@2fpetence of the

International Labour Organization to Regulate, Incidentally, the Personal Work of the Employer in reference to

Part XllI of the Treaty of Versaille®.C.1.J. Series B, No. 13, p. 18. The same authors, after citing exhaustively the
relevant decisions of the Court, describe the difficulty of establishing definitive terminology (especially in English)
in the Court’s case-lawkid., pp. 315-316).

Y The terms are inverted, however: the Court bases itself on “the aim and object” of the Greco-Bulgarian
Convention of 27 November 191@.C.1.J. Series B, No. 17, p. 21.

%8 Military and Paramilitary Activitiesin and against Nicaragua, Judgment of 27 June 1986, 1.C.J. Reports 1986,
pp. 136-137, paras. 271-273, p. 188a. 275, or p. 140, para. 280.
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chaos”>"® no doubt influenced by the Vienna Conventt®hit is difficult, however, to infer a

great deal from this relatively abundant ckse regarding the method to be followed for
determining the object and purpose of a gitreaty: the Court often proceeds by simple

affirmationg® and, when it seeks to justify its position, it does so empiriélly.

(9) It has been asked whether, in ordege¢baround the difficulties resulting from such
uncertainty, there is a need to delink the emof the “object and purpose of the treaty”
by looking first for the object and then fibre purpose. For example, during the discussion
of draft article 55 concerning the rule mcta sunt servanda, Reuter emphasized that “the

object of an obligation was oneirij and its purpose was anoth& While the distinction is

1) Buffard and K. Zemanelkp. cit., p. 316.

180 Henceforth, the terminology used by the Court seems to have been firmly establisBed¢lef.and
Transborder Armed Actions (Nicaragua v. Honduras), Jurisdiction and Admissibility, Judgment of

20 December 1988, 1.C.J. Reports 1988, p. 89, para. 4@ylaritime Delimitation in the Area between Greenland

and Jan Mayen, Judgment of 14 June 1993, 1.C.J. Reports 1993, pp. 49-51, paras. 25-2¥erritorial Dispute
(Libyan Arab Jamahiriya/Chad), Judgment of 3 February 1994, |.C.J. Reports 1994, pp. 25-26, para. 52il
Platforms, Preliminary Objection, Judgment of 12 December 1996, |.C.J. Reports 1996, p. 813, para. 27;
Gabcikovo-Nagymaros Project, Judgment of 25 September 1997, |.C.J. Reports 1997, p. 64, para. 104, and p. 67,
para. 110].and and Maritime Boundary between Cameroon and Nigeria, Preliminary Objections, Judgment

of 11 June 1998, 1.C.J. Reports 1998, p. 318, para. 98asikili/Sedudu Island, Judgment of 13 December 1999,
I.C.J. Reports 1999, pp. 1072-1073, para. 4BaGrand, Judgment of 27 June 2001, 1.C.J. Reports 2001,

pp. 502-503, para. 10Zpvereignty over Pulau Ligitan and Pulau Spadan, Merits, Judgment of 17 December 2002,
1.C.J. Reports 2002, p. 652, para. 5JAvena and Other Mexican Nationals, Judgment of 31 March 2004,

1.C.J. Reports 2004, p. 48, para. 83;egal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion of 9 July 2004, 1.C.J. Reports 2004, p. 179, para. 10%;egality of Use of Force (Serbia
and Montenegro v. Belgium), Preliminary Objections, Judgment of 15 December 2004, 1.C.J. Reports 2004, p. 319,
para. 102Armed Activities on the Territory of the Congo (New Application 2002) (Democratic Republic of the
Congo v. Rwanda), Jurisdiction and Admissibility, Judgment of 3 February 2006, paras. 66-67 and 7Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro), Merits, Judgment of 26 February 2007, paras. 160 and 198.

181 See, for exampldurisdiction of the European Commission of the Danube between Galatz and Braila, Advisory
Opinion of 8 December 1927, P.C.1.J., Series B, No. 14, p. 64: “It is obvious that the object of the Treaty of Paris [of
1856] ... has been to assure freedom of navigationntéhnational Status of South-West Africa, Advisory Opinion

of 11 July 1950, 1.C.J. Reports 1950, pp. 136-137, and the following judgments cited in the previous note: judgment
of 14 June 1993, p. 50, para. 27; judgment of 25eBeper 1997, p. 67, para. 110; judgment of 11 June 1998,

p. 318, para. 98; judgment of 27 June 2001, p. paky. 102; and judgment of 15 December 2004, para. 102.

182 See paragraph (3) of the commentary to draft guideline 3.1.6 below.

183 Yearbook ... 1964, vol. I, 19 May 1964, 726th meeting, p. 26, para. 77. Elsewhere, however, the same author
manifests a certain scepticism regarding the utilitthefdistinction (see P. Reuter, “Solidarité og, cit., p. 625
(also reproduced in P. Reutkee dével oppement ..., op. cit., p. 363).
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common in French (or francophone) doctriffeif provokes scepticism among authors trained in
the German or English systeff3.

(10) However, one (French) author has shaanvincingly that “the question cannot be
settled” by reference to international jurisprudetié@articularly since neither the

object - defined as the actual content of the tf&atystill less the purpose - the outcome
sought®® - remain immutable over time, as the theory of emergent purpose advanced by

Sir Gerald Fitzmaurice clearly demonstrateshéTotion of object and purpose is itself not a
fixed and static one, but is liable to changeratiher develop as experience is gained in the
operation and working of the conventiofi* Thus, it is hardly surprising that the attempts made
in scholarly writing to define a general rhet for determining the object and purpose of the

treaty have proved to be disappointifiy.

184 See |. Buffard and K. Zemanep. cit., pp. 325-327.
18 |bid., pp. 322-325 and 327-328.

18 G. Teboulpp. cit., p. 696.

87 See, for example, Jean-Paul Jacdiléments pour une théorie de I’ acte juridique en droit international public

(Paris: LGDJ, 1972), p. 142: the object of an instrument resides in the rights and obligations to which it gives rise.
188 .
Ibid.

189 Gerald G. Fitzmaurice, “The Law and Procedure of the International Court of Justice: Treaty Interpretation
and Other Treaty PointsBritish Yearbook of International Law, vol. 33 (1957), p. 208. See also G. Tebopl cit.,

p. 697, or William A. Schabas, “Reservations to the Convention on the Rights of the Bhituih Rights

Quarterly, vol. 18 (1996), p. 479.

% The most successful method, devised by I. Buffard and K. Zemanek, would involve a two-stage process: in the
first stage, one would have “recourse to the title, preamble and, if available, programmatic articles of the treaty”; in
the second stage, the conclusion thus reaptiath facie would have to be tested in the light of the text of the treaty
(op. cit., p. 333). However, the application of this apparently logical method (even though it reverses the order
stipulated in article 31 of the Vienna Convention, undeicivthe “terms of the treaty” are the starting point for any
interpretation; see also the advisory opinion of the Inter-American Court of Human Rights of 8 September 1983 in
Restrictions to the Death Penalty, OC-3/83,Series A, No. 3, para. 50) to concrete situations turns out to be rather
unconvincing: the authors admit that they are unable to determine objectively and simply the object and purpose of
four out of five treaties or groups of treaties used to illustrate their method (the Charter of the United Nations, the
Vienna Convention on Diplomatic Relations, the Vienna Convention on the Law of Treaties, the general human
rights conventions and the Convention on the Elimination of All Forms of Discrimination against Women, as well as
the other human rights treaties dealing with specific rights; the method proposed proaesieg only in the latter
instance (l. Buffard and K. Zemanaip. cit., pp. 334-342)) and conclude that the concept indeed remains an
“enigma” (see above, para. (3) of the present commentary). Other scholarly attempts are scarcely more convincing,
despite the fact that their authors are often categonicfining the object and purpose of the treaty studied.
Admittedly, they are often dealing with human rights treaties, which lend themselves easily to conclusions
influenced by ideologically oriented positions, one symptom of which is the insistence that all the substantive
provisions of such treaties reflect their object and purfakich, taken to its logical extremes, is tantamount to
precluding any reservation from being valid) - for a critique of this extreme view, see W.A. Schabas, “Reservations
to the Convention on the Rights of the Childp, cit., pp. 476-477, or “Invalid Reservations to the International
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(11) As Ago argued during the debate ia @ommission on draft articlie7 (now article 19 of
the Vienna Convention):

“The question of the admissibility of reservations could only be determined by
reference to the terms of the treaty as a whole. As a rule it was possible to draw a
distinction between the essential clauses of a treaty, which normally did not admit of
reservations, and the lesspartant clauses, for whichservations were possibl&®

These are the two fundamental elements: the object and purpose can only be determined by an
examination of the treaty as a whéf2and, on that basis, resations to the “essentidf®

clauses, and only to such clauses, are rejected.

(12) In other words, it is ther4ison d’ étre” *** of the treaty, its “fundamental coré”that is to
be preserved in order to avoid the “effectivenE8s5f the treaty as a whole to be undermined.
“It implies a distinction between all obligations in the treaty and the core obligations that are the

treaty’sraison d' étre.”*%’

Covenant on Civil and Political Rights: Is the United States Still a PaByBtklyn Journal of International Law,
vol. 21 (1995), pp. 291-293. On the position of the Human Rights Committee, see paragraph (1) of the commentary
to draft guideline 3.1.12.

9! Yearbook ... 1962, vol. |, 651st meeting, 25 May 1962, p. 141, para. 35.

92 \What is involved is to examine whether the reservation is compatible “with the general tenor” of the treaty
(BartoS,ibid., p. 142, para. 40).

1% And not those that related “to detail only” (Paredsis,, p. 146, para. 90).

% International Court of JusticBeservations to the Convention on Genocide, Advisory Opinion of 28 May 1951,
I.C.J. Reports 1951, p. 21: “none of the contracting parties isitked to frustrate or impair ... the purpose and
raison d' étre of the convention”.

% Statement by the representative of France to the Third Committee at the eleventh session of the

General Assembly, 703rd meeting on 6 December 1956, quoted in A.CR&issoire de la pratique francaise

en matiére de droit international public (Paris: Centre national de la recherche scientifique, 1962), vol. |, p. 277,
No. 552.

1% See European Court of Human Righisizidou, Judgment of 23 March 1995 (Preliminary Objections),

Publications of the European Court of Human Rights, Series A, vol. 310, p. 27, para. 75: acceptance of separate
regimes of enforcement of the European Convention on Human Rights “would ... diminish the effectiveness of the
convention as a constitutional instrument of European public aodére(public)”.

Y97 L. Lijnzaad,op. cit., p. 83; see also p. 59 or L. Sucharipa-Behrmann, “The Legal Effects of Reservations to
Multilateral Treaties” Austrian Review of International and European Law, vol. 1 (1996), p. 76.
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(13) Even if the general approach is fairly clear, it is no easy matter to reflect this in a simple
formulation. In the view of some membersloé Commission, the “threshold” has been set too
high in draft guideline 3.1.5 and may well undulgifitate the formulatioof reservations. Most
members, however, have taken the view thaddfinition any reservation “purports to exclude

or modify the legal effect of certain provisionsaofreaty or of the treaty as a whole with respect
to certain specific aspects in their application” to the author of the resef¥atind that the
definition of the object and purpose of the treditgudd not be so broad as to impair the capacity
to formulate reservations. By limiting the incompatibility of the reservation with the object and
purpose of the treaty to cases in which (i) it impairs an essential element, (ii) necessary to the
general thrust of the treaty, (iii) thereby compromising thson d’ ére of the treaty, the
formulation in draft guideline 3.1.5 strikes an gutedle balance between the need to preserve
the integrity of the treaty and the concernaoailitate the broadest possible participation in

multilateral conventions.

(14) Although a definition of each of these #nraseparable elements is doubtless not possible,

some clarification may be useful:

(i) The term “essential element” is to bederstood in terms of the object of the
reservation as formulated by the author and is not necessarily limited to a specific
provision. An “essential elem&may be a norm, a right or an obligation which,
interpreted in contexXt’ is essential to the general thrust of the treaty and whose
exclusion or amendment would compromise dison d' étre. This would generally
be the case if a State sought to exclodsignificantly amend a provision of the
treaty which embodied the object and purpostneftreaty. Thus a reservation which
excluded the application of a provision camgble to article | of the Treaty of
Amity, Economic Relationand Consular Rights between the United States of
America and Iran of 15 August 1955 wouwlertainly impair an “essential element”

within the meaning of guideline 3.1.5, givemthhis provision “must be regarded as

% See draft guideline 1.1.1.
% See draft guideline 3.1.6.
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fixing an objective, in the light of wbh the other treaty provisions are to be

interpreted ad applied”*®

(i)  This “essential element” must thus be “necessary to the general thrust of the treaty”,
that is the balance of rights and obligations which constitute its substance or the
general concept underlying the tre&tyWhile the Commission has had no difficulty
in adopting, in French, the termcbnomie générale du traité€’, which seems to it to
accurately reflect the concept that the essential nature of the point to which the
reservation applies nstibe assessed in the contexthaf treaty as a whole, it has
been somewhat more hesitant as regtrel€nglish expression to be used. After
having vacillated between “general framework”, “general structure” and “overall
structure”, it appeared to the Commission that the expression “general thrust” had the
merit of placing the emphasis on the globalure of the assessmt to be made and
of not imposing too rigid an interpretatiorhus the International Court of Justice
has determined the object and purpose wéaty by reference not only to its
preamble, but also to its “structure”, r@presented by the provisions of the treaty

taken as a whol&?

(i) Similarly, in an endeavour to avoid too high a “threshold”, the Commission chose the
adjective “necessary” in preference to the stronger term “essential”, and decided on
the verb “impair” (rather than “vitiate”) to qualify thedison d’ étre” of the treaty,
it being understood that this can$imple and unambiguous (theal'son d’ étre” of
the 1948 Convention on the Prevention and shunent of the Crime of Genocide is
clearly defined by its title) or much more complex (in the case of a general human
rights treat§™ or an environmental protecti@onvention or commitmes relating to

20 International Court of Justic®j! Platforms, Judgment of 12 December 1996, op. cit., |.C.J. Reports 1996,
p. 814, para. 28.

2% Since not all treaties are necessarily or entirely based on a balance of rights and obligations (see in particular
those treaties relating to “integral obligations”, including the human rights treaties) (see G.G. Fitzmaurice, Second
report on the law of treaties (A/CN.4/10¥garbook ... 1957, vol. Il, pp. 54-55, paras. 125-128).

22 International Court of Justic®il Platforms, Judgment of 12 December 1996, op. cit., I.C.J. Reports 1996,
p. 813, para. 27/0overeignty over Pulau Ligitan and Pulau Spadan, Judgment of 17 December 2002,
cit., I.C.J. Reports 2002, p. 652, para. 51.

203 See draft guideline 3.1.12 below.
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a broad range of questions) and thatghestion arises of whether it may change

over time?®*

(15) The fact remains that draft guideline 3.héicates a direction rather than establishing a
clear criterion that can be directly appliechlhcases. Accordingly, it seems appropriate to
complement it in two ways: on the one handsbgking to specify means of determining the
object and purpose of a treaty - as in draftlgline 3.1.6, and, on the other hand, by illustrating
the methodology more clearly by means of a sariexamples chosen from areas in which the

question of permissible resations frequently arises (draft guidelines 3.1.7 to 3.1.13).

3.1.6 Deter mination of the object and purpose of thetreaty

The object and purpose of the treaty is taégrmined in good faith, taking account of the
terms of the treaty in their context. Recourse @miao be had in particular to the title of the
treaty, the preparatory work of the treafyd@he circumstances of its conclusion and, where
appropriate, the subsequent pi@e agreed upon by the parties.

Commentary

(1) Itis by no means easy to put together imglsiformula all the elements to be taken into
account, in each specific case, in determinimgabject and purpose of the treaty. Such a process
undoubtedly requires moresprit de finesse” than “esprit de géométrie”, * like any act of

interpretation, for that matterand this process is ceiriyy one of interpretation.

(2) Given the great variety of situations and their susceptibility to change oveftiine,
would appear to be impossible to devise alsisgt of methods for tkermining the object and
purpose of a treaty, and admittedly a certain amount of subjectivity is inevitable - however, that

IS not uncommon in law in general aindnternational law in particular.

24 See paragraph (10) above and paragraph (7) of the commentary to draft guideline 3.1.6 below.

25 Blaise PascaPensées, in Oeuvres complétes (Paris: Bibliothéque de la Pléiade, N.R.F.-Gallimard, 1954),
p. 1091.

26 gSee above paragraph (10) of the commentary to drafeliug 3.1.5. The question could also be raised whether
the cumulative weight of separate reservations, each of which, taken alone, would be admissible, might not
ultimately result in their incompatibility with the object and purpose of the treaty (see Belinda Clark, “The Vienna
Convention Reservations Regime and the Convention on Discrimination Against Wémeritan Journal of
International Law, vol. 85 (1991), p. 314, and Rebecca J. CookstRvations to the Convention on the Elimination
of All Forms of Discrimination Against WomenVjirginia Journal of International Law, vol. 30 (1990), pp. 706

and 707).
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(3) Inthis context, it may be observed that thternational Court of Justice has deduced the
object and purpose of a treaty from a number oflizidisparate elements, taken individually or

in combination:

From its title®’

— From its preamblé®

— From an article placed at the beginning oftileaty that “must be regarded as fixing an

objective, in the light of which the oth&eaty provisions are to be interpreted and

applied”?®

— From an article of the treaty that demoasds “the major concern of each contracting

party” when it concluded the treat¥
— From the preparatory works on the tredfyand

— From its overall framework®

27 SeeCertain Norwegian Loans, Judgment of 6 July 1957, 1.C.J. Reports 1957, p. 24; but se#filitary and
Paramilitary Activitiesin and against Nicaragua, Merits, Judgment of 27 June 1986, 1.C.J. Reports 1986, p. 137,
para. 273, an@il Platforms, Preliminary Objection, Judgment of 12 December 1996, 1.C.J. Reports 1996, p. 814,
para. 28.

28 See the advisory opinion of the Permanent Court of International Justice of 31 July T&@06ceBulgarian

“ Communities” (P.C.I1.J., SeriesB, No. 17, p. 19), oRights of Nationals of the United States of Americain

Morocco, Judgment of 27 August 1952, 1.C.J. Reports 1952, p. 196 Military and Paramilitary ..., Judgment of

27 June 1986, op. cit., 1.C.J. Reports 1986, p. 138, para. 273 erritorial Dispute (Libyan Arab Jamahiriya/Chad),
Judgment of 3 February 1994, 1.C.J. Reports 1994, pp. 25 and 26, para. 52, afal/ereignty over Pulau Ligitan and
Pulau Spadan, Merits, Judgment of 17 December 2002, op. cit., 1.C.J. Reports 2002, p. 652, para. 51; see also the
dissenting opinion of Judge Anzilotti appendedinter pretation of the 1919 Convention Concerning Employment of
Women During the Night, Advisory Opinion of 15 November 1932, P.C.1.J., Series A/B, No. 50, p. 384.

2 0j| Platforms, Judgment of 12 December 1996, op. cit., p. 814, para. 28.
210 Kasikili/Sedudu Island, Judgment of 13 December 1999, 1.C.J. Reports 1999, pp. 1072 and 1073, para. 43.

21 Often, as a way of confirming an interpretation based on the text itself; see the judgment of 3 February 1994
cited in note 208 above, pp. 27 and 28, paras. 55 and 56, the judgment of 13 December 1999 cited in note 210
above, p. 1074, para. 46, loggal consequences ..., Advisory Opinion of 9 July 2004, op. cit., 1.C.J. Reports 2004,

p. 179, para. 109; see also the dissenting opiniondgfeJAnzilotti cited in note 208 above, pp. 388 and 389. In its
advisory opinion of 28 May 1951 dReservations to the Convention on Genocide, the Court gives some weight to

the “origins” of the Convention (C.J. Reports 1951, p. 23).

2 5ee Permanent Court of International Jus@oeppetence ..., Advisory Opinion of 23 July 1930, cit., (P.C.1.J.,

Series B, No. 13, p. 18) and the P.C.I.J. advisory opinion of 31 July 1930, cited in note 208 above, p. 20, or the
judgments of the International Court of Justice of 12 December 1996, cited in note 207 above, p. 813, para. 27, and
of 17 December 2002, cited in note 208 above, p. 652, para. 51.
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(4) Itis difficult, however, to regard this as a “method” properly speaking: these disparate
elements are taken into consideration, sometiseparately, sometimegtiher, and the Court
forms a “general impression”, in which sulijeity inevitably plays a considerable paH.

Since, however, the basic problem is one tdrpretation, it would amgar to be legitimate,
mutatis mutandis, to transpose the principles in aréigl31 and 32 of the Vienna Conventions
applicable to the interpretation of treaties - ‘tpeneral rule of interpretation” set forth in

article 31 and the “supplementary meanmtdrpretation” set forth in article 3% - and to adapt

them to the determination of tledject and purpose of the treaty.

(5) The Commission is fully aware that this position is to some extent tautoldgisaice

paragraph 1 of article 31 reads:

“A treaty shall be interpted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their contextiariak light of its object and

purpose.”

(6) That said, however, the determinatiorir@ object and purpose of a treaty is indeed a
question of interpretation, whereby the treaty niiesinterpreted as a whole, in good faith, in its
entirety, in accordance with the ordinary meaning to be given to the terms of the treaty in their
context, including the preambleking into account practit® and, when appropriate, the
preparatory work of the treaty ancetttircumstances of its conclusioft”.

3 “One could just as well believe it was simply by intuition” (1. Buffard and K. Zemaekit., p. 319).

24 See the advisory opinion of 8 September 1983 of the Inter-American Court of Human Rigéssictions to

the death penalty, OC-3/83,Series A, No. 3, para. 63; see also L. Sucharipa-Behrmamrgit., p. 76. While

showing that it was aware that the rules on interpretation of treaties could not be directly transposed to unilateral
statements formulated by the parties concerning ayt(ezdervations and interpretative declarations), the

International Law Commission recognized that those rules constituted useful guidelines in that regard (see draft
guideline 1.3.1, “Method of implementation of the distinction between reservations and interpretative declarations”,
and the commentary therettearbook ... 1999, vol. Il (Part Two), pp. 107-109). This is tradortiori when the aim

is to assess the compatibility of a reservation with the object and puafiibedreaty itself.

25 gee W.A. Schabas, “Reservations to human rights treaties: time for innovation and i@&madian Yearbook
of International Law, vol. 32 (1994), p. 48.

2% See article 31, paragraph 3.
27 Article 32.
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(7) These are the parameters underlying draft guideline 3.1.6, which partly reproduces the
terms of articles 31 ar@R of the Vienna Conventions, in that it highlights the need for
determination in good fditbased on the terms of the treaty in their context. As, for the purposes
of interpretatiorf® this latter comprises the text, including the preamble, it was not deemed
useful to reproduce 2 On the other hand, mention of the preparatory works and of the
circumstances of the conclusion is of indisplytaveater importance for the determination of
the object and purpose of the treaty than for tterimetation of one of its provisions, as is the
case with the title of the treaty, which is not mentioned in articles 31 and 32 of the Vienna
Conventions but which is of iportance in determining the treaty’s object and purpose. As for
the phrase “the subsequent practice agreed uptrelparties”, this reflects paragraphs 2, 3 (a)
and 3 (b) of article 31, since stamembers of the Commission werfehe view that the object
and purpose of a treaty wasdli to evolve over timé° Furthermore, even though it was
argued that this mention was redundant in subsgguactice, since objections, if there are any,
must be made during the year following thenfalation of the reservation, it was pointed out
that the reservation could be assessed by third parties at any time, even years after its

formulation.

(8) In some cases, the application of these metbgdml guidelines raises no problems. It is
obvious that a reservation to the Convention @Rtevention and Punishnteof the Crime of
Genocide by which a State sought to reserve the right to commit some of the prohibited acts in
its territory or in certain parts thereof wouldibheompatible with the object and purpose of the

Conventior??

28 Article 31, paragraph 2.

2% Mention of the text also appeared to suffice for the purposes of including the provisions setting out the general
objects of the treaty; these objects might, however, paritular significance in a determination of the “general
thrust” of the treaty (see note 209 above).

0 gee paragraph (10) of the commentary &dtdjuideline 3.1.5, and paragraph (2) above.

2! The question is particularly relevant with regard to the scope of the “colonial clause” in article XII of the
Convention, a clause contested by the Soviet &bomtries, which had made reservations to it {4ekilateral
Treaties Deposited with the Secretary-General: Satus as at 31 December 2005 (ST/LEG/SER.E/24), vol. |,

pp. 126-134 (chap. IV.1)); but the focus here is on the validity of that quasi-reservation clause.
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(9) Germany and a number of other Europeaumtries presented the following arguments in
support of their objections to a reservation folated by Viet Nam to the 1988 United Nations

Convention against lllicit Traffic in Naatic Drugs and Psychotropic Substances:

“The reservation made in resg of article 6 is contrary the principle ‘aut dedere
aut iudicare’ which provides that offences areught before the court or that extradition is

granted to the requesting States.

“The Government of the Federal RepuldfdcGermany is therefore of the opinion
that the reservation jeopardizes the inmmtof the Convention, as stated in article 2,
paragraph 1, to promote cooperation among#rées so that they may address more
effectively the international dimension of illicit drug trafficking.

“The reservation may also raise doubtscathe commitment of the Government of
the Socialist Republic of Viet Nam toroply with fundamental provisions of the

Convention. .. #?

(10) It can also happen that the prohibited mest@n relates to less central provisions but is
nonetheless contrary to the object and purposkeofreaty because it ks its implementation

impossible. That is the rationale behind theimess the Vienna Convention displays towards

22 |bid., p. 466 (chap. VI.19); in the same vein see also the objections of Belgium, Denmark, Greece, Ireland, Italy,
the Netherlands, Portugal, Spain, Sweden and the United Kingdom, and the less explicitly justified objections of
Austria and Francebid., pp. 466-468See also the objection of Norway, and the less explicit objections of

Germany and Sweden to the Tunisian declaration concerning the application of the 1961 Convention relating to the
Reduction of Statelessnesdsid., pp. 400 and 401. Another significant example is provided by the declaration of
Pakistan concerning the 1997 International Convention for the Suppression of Terrorist Bombings, which excluded
from the application of the Convention “struggles, including armed struggle, for the realization of the right of
self-determination launched against any alien or fore@upation or domination, in accordance with the rules of
international law”jbid., vol. Il, pp. 135 and 13@&hap. XVIII.9). A number of States considered that “declaration”

to be contrary to the object and purpose of the Convention, which is “the suppression of terrorist bombings,
irrespective of where they take place and of who carries them out”; see the objections of Australia, Austria, Canada,
Denmark, Finland, France, Germany, India, Italy, Japan (with a particularly clear statement of reasons),

the Netherlands, New Zealand, Norway, Spain, Swetlerl)nited Kingdom and the United States of America,

ibid., pp. 137-143. Similarly, Finland justified its objection to the reservation made by Yemen to article 5 of the
1966 International Convention on the Elimination of All Forms of Racial Discrimination by the argument that
“provisions prohibiting racial discrimination in the granting of such fundamental political rights and civil liberties

as the right to participate in public life, to marry and choose a spouse, to inherit and to enjoy freedom of thought,
conscience and religion are central in a convention against racial discrimindiidn’yol. |, pp. 145 and 146

(chap. 1IV.2).
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reservations to constituent instruments of international organizatfoRsr example, the

German Democratic Republic, when ratifyitng 1984 Convention agest Torture and Other

Cruel, Inhuman or Degrading Treatment or Banment, declared that it would only bear its

share of the expenses of the Committee against Torture for activities for which it recognized that
the Committee had competerfé&Luxembourg objected to that “declaration” (which was

actually a reservation), arguing, correctly, that the effect would be “to inhibit activities of the

Committee in @ manner incompatible with thepose and the goal of the Conventiéf”.

(11) Iltis clearly impossible to draw up aerhaustive list of the potential problems that may
arise concerning the compatibility of a reservatoiin the object and purpose of the treaty. It is
also clear, however, that reservations to getategories of treaties treaty provisions or
reservations having certain specific charaste&s raise particulgsroblems that should be
examined, one by one, in an atigt to develop guidelines that would be helpful to States in
formulating reservations of that kind or in pesding to them knowledgeably. This is the intent
of draft guidelines 3.1.7 to 3.1.13, the preparatf which was prompted by the relative

frequency with which problems arise; these dgaftielines are of a purely illustrative nature.

3.1.7 Vague or general reservations

A reservation shall be worded in such a \aayo allow its scope to be determined, in
order to assess in particular its compatipwitith the object and purpose of the treaty.

Commentary

(1) Since, under article 19 (c) of the Vierbanventions, reproduced in draft guideline 3.1,

a reservation must be compatible with the obgect purpose of the treaty, and since other States
are required, under article 20,take a position on this compatibility, it must be possible for

them to do so. This will not be the case if the reservation in question is worded in such a way as
to preclude any determination of g#sope, in other words, if it is vague or general, as indicated

in the title of draft guideline 3.1.7. This is not, stif speaking, a case which the reservation

228 Cf. article 20, paragraph 3: “When a treaty is a constituent instrument of an international organization and unless
it otherwise provides, a reservation requires the aceeptaf the competent organ of that organization.”

24 SeeMultilateral Treaties ..., op. cit., vol. I, p. 308, note 3 (chap. IV.9); see also Richard W. Edwards, Jr.,
“Reservations to Treatieshichigan Journal of International Law, vol. 10 (1989), pp. 391-393 and 400.

% |pid., p. 309. Fifteen other States raised objections on the same grounds.
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is incompatible with the object and purpose of the treaty: it is rather a hypothetical situation in
which it is impossible to assess this compatibility. This shortcoming seemed sufficiently serious
to the Commission for it to come up with particularly strong wording: “shall be worded” rather
than “should be worded” or “is wded”. Furthermore, use of the term “worded” highlights the

fact that this is a requirement sibstance and not merely one of form.

(2) Inany event, the requirement for precision in the wording of reservations is implicit in
their very definition. It is clear from article garagraph 1 (d), of the Vienna Conventions, from
which the text in draft guideline 1.1 of the iG@ to Practice is taken, that the object of
reservations is to exclude or to modify “the llegfhect of certain provisins of the treaty in their
application” to their author€® Thus, it cannot be maintained tltia¢ effect of reservations could
possibly be to prevent a treaty as a vehfobm producing its effects. And, although
“across-the-board” reservations are common practice, they are, as specified in draft
guideline 1.1.1 of the Guide to Practfééyalid only if they purport “to exclude or modify the
legal effect ... of the treaty as a whole wiéispect to certain specific aspects ...".

(3) Furthermore, it follows from the inherentignsensual nature of the law of treaties in

generaf?® and the law of reseations in particulaf®® that, although Statese free to formulate

%6 See the comments of the Israeli Government on the Commission’s first draft on the law of treaties, which
caused the English text of the definition of reservations to be brought into line with the French text by changing
the word “some” to “certain” (in Sir Humphrey Waldock, fourth report (A/CN.4/1Y&book ... 1965, vol. Il

p. 3 at p. 15); see also Chile’s statementatthited Nations Conference on the Law of Treatéfcial Records

of the United Nations Conference on the Law of Treaties, second session, Vienna, 9 April to 22 May 1969,

summary records of plenary meetings and of meethse plenary Committee (A/CONF.39/11), 4th plenary
meeting, p. 21, para. 5: “the words ‘to vary the legal effect of certain provisions of the treaty’ (subparagraph (d))
meant that the reservation must state clearly what provisions it related to. Imprecise reservations must be
avoided”.

227 Yearbook ... 1999, vol. Il (Part Two), pp. 93-95. See also the remarks by Rosa Riquelme Chradeservas a
los tratados: Lagunasy ambigledades del régimen de Viena (Murcia: Universidad de Murcia, 2004), p. 172.

%8 See P. Reutelmtroduction ..., op. cit., pp. 20-21; Christian Tomuschat, “Admissibility and Legal Effects of
Reservations to Multilateral Treaties. Comments on Arts. 16 and 17 of the ILC’s Draft Articles on the Law of
Treaties” Zeitschrift fir ausl&ndisches offentliches Recht und Volkerrecht, vol. 27 (1967), p. 466. See also, for
example, PCIJSS. “ Wimbledon” , Judgment of 17 August 1923, P.C.I1.J, Series A, No. 1, p. 25, olCJ, International
Status of South-West Africa, Advisory Opinion of 11 July 1950, 1.C.J. Reports 1950, p. 139.

2 The International Court of Justice specified in this connection in its advisory opinion of 1B8deprations to

the Convention on Genocide that “it is well established that in its treaty relations a State cannot be bound without its
consent, and that consequently no reservation carfdmieé against any State without its agreement thereto”

(1.C.J. Reports 1951, p. 21). The authors of the joint dissenting opinion accompanying the advisory opinion express
this idea still more strongly: “The consent of the parties is the basis of treaty obligations. The law governing
reservations is only a particular application of this fundamental principle, whether the consent of the parties to a
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(not to maké&®) reservations, the other parties must be entitled to react by accepting the
reservation or objecting to it. That is not the dasiee text of the reservation does not allow its

scope to be assessed.

(4) This is often the case when a reservaitiwokes the internal law of the State which has
formulated it without identifying the provisions question or specifying whether they are to be
found in its constitution or its civil or criminabde. In these cases, théerence to the domestic
law of the reserving State is nu# se the problenf>" but the frequent vagueness and generality
of the reservations referring to domestic lawhjch make it impossible for the other States
parties to take a position on them. That was the thinking behind an amendment submitted by
Peru at the Vienna Conference seeking to adddlfiowing subparagraph (d) to future article 19

of the Convention:

“(d) The reservation renders the tseatoperative by making its application

subject, in a general and indetgnate manner, to national la*?

(5) Finland’s objections to the reservationseveral States parsi¢o the 1989 Convention on

the Rights of the Child are certainly more solidly reasoned on that ground than by a reference to

reservation is given in advance of the proposal of the reservation or at the same time or later” (p. 32). See also the
arbitral award of 30 June 1977 in the case conceiDétignitation of the Continental Shelf between the

United Kingdom of Great Britain and Northern Ireland, and the French Republic (also known as theMer d'Iroise”

case), in United Nation&eports of International Arbitral Awards (UNRIAA), vol. XVIII, pp. 41 and 42, paras. 60

and 61; and William Bishop, Jr., “Reservations to Treatigatueil des Coursde |’ Académie de Droit

International, vol. 103 (1996-Il), p. 255, note 96.

20 gee paragraph (6) of the commentary to draft guidelineCgfitial Records of the General Assembly, Sixty-first
Session, Supplement No. 10 (A/61/10), pp. 330 and 331).

21 See paragraph (4) of the commentary to draft guideline 3.1.11.

%2 Reports of the Plenary Commission (A/CONF.39/0flicial Records of the United Nations Conference on the

Law of Treaties, First and Second Sessions, Vienna, 26 March-24 May 1968 and 9 April-22 May 1969, Documents

of the Conference (A/CONF.39/11/Add.2), p. 134, para. 177; see the explanations of the representative of Peru at

the 21st plenary meeting of the Conference, on 10 April 1968mary records (A/CONF.39/11), cited in note 226

above, p. 109, para. 25. The amendment was rejected by 44 votes to 16 with 26 abstadtjd2&ti plenary

meeting of 16 April 1968, p. 135, para. 26); a readintp@fdebate gives little explanation for the rejection: no

doubt a number of delegations, like Italy, considered it “unnecessary to state that case expressly, since it was a case
of reservations incompatible with the object of the treatyd(, 22nd plenary meeting, 10 April 1968, p. 120,

para. 75); along these same lines, see Renata Szafarz, “Reservations to Multilateral TRelasie¥&arbook of

International Law, vol. 3 (1970), p. 302.
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article 27 of the 196%ienna Conventiofi* for instance, in response to the reservation by
Malaysia, which had accepted a number ofpiftevisions of the 1989 Convention “only if they
are in conformity with the Constitution, nationavkand national policiesf the Government of
Malaysia”?** Finland considered that the “broad natusf that reservation left open “to what
extent Malaysia commits itself to the Conventaord to the fulfilment oits obligations under
the Convention®® Thailand’s interpretative declaration to the effect that it “does not interpret
and apply the provisions of this Convemtiithe 1966 International Convention on the
Elimination of All Forms of Racial Discrimiti@n] as imposing upon the Kingdom of Thailand
any obligation beyond the confines[it§] Constitution and [its] law$* also prompted an
objection on the part of Sweden that, in sandpiThailand was makinipe application of the
Convention subject to a generatervation which made refeiee to the limits of national

legislation the content of which was not specifiéd.

(6) The same applies when a State reserves the general right to have its constitution prevail
over a treaty> as for instance in the reservation by the United States of America to the

Convention on the Prevention and Pumsimt of the Crim®f Genocide:

%3 See paragraph (4) of the commentary to draft guidalind 1. Similarly, the reason given by the Netherlands

and the United Kingdom in support of their objections to the second United States reservation to the Convention on
the Prevention and Punishment of the Crime of Genocide, namely, that it created “uncertainty as to the extent of the
obligations which the Government of the United State&mérica is prepared tsaume with regard to the

Convention” Multilateral Treaties ..., op. cit., vol. |, pp. 130-132 (chap. 1V.1)) is more convincing than the

argument based on an invocation of domestic law (see paragraph (4) (notes 333 and 334) of the commentary to dra
guideline 3.1.11).

24 1pid., p. 326 (chap. IV.11).

25 |pid., pp. 331 and 332. See also the objections by Finland and several other States parties to comparable
reservations by several other Statbg]., pp. 330-335.

2 |bid., p. 142 (chap. IV.2).

21 |bid., pp. 148 and 149. See the Norwegian and Swedish objections of 15 March 1999, which follow the same

line of thinking with regard to Bangladesh’s reservation to the Convention on the Political Rights of Women of
31 March 1953ibid., vol. I, pp. 85 and 86 (chap. XVI.1) or the objections by Finland to a reservation by
Guatemala to the Vienna Convention on the Law of Treaties and by the Netherlands, Sweden and Austria to a
comparable reservation by Peru to the same Conventidndinpp. 381-384 (chap. XXIII.1).

%8 See Pakistan’s reservation to the Convention on the Elimination of All Forms of Discrimination against Women
(ibid., vol. I, p. 253 (chap. 1V.8)), and the objections made by Austria, Finland, Germany, the Netherlands and
Norway (bid., pp. 256-272) and by Portugabid., p. 286, note 52).
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“... Nothing in the Convention requiresauthorizes legislation or other action by
the United States of America prohibited by the Constitution of the United States as
interpreted by the United StateS®

(7) Some of the so-tlad “sharia reservatior’* give rise to the same objection, a case in point
being the reservation by wiidauritania approved the 197®®&ention on the Elimination of

All Forms of Discrimination against Women “@ach and every one of its parts which are not
contrary to Islamic sharig* Here again, the problem lies not in the very fact that Mauritania is
invoking a law of religios origin which it applieé* but, rather that, as Denmark noted, “the
general reservations with reéace to the provisions of Islamic law are of unlimited scope and
undefined characte® Thus, as the United Kingdom putstich a reservation “which consists

of a general reference to national law withowgafying its contents does not clearly define for

% |bid., p. 128 (chap. IV.1)

20 For a discussion of the various schools of thought, see especially Andrea Sassi, “General Reservations to
Multilateral Treaties” in Tullio Treves (ed.), “Six studies on reservatidBsiunicazoni e Sudi, vol. XXIl (2002),

pp. 96-99. With regard specifically to the application of the reservation to the 1979 Convention on the Elimination
of All Forms of Discrimination against Women, see B. Clagk,cit., pp. 299-302 and pp. 310 and 311,

Jane Connors, “The Women’s Convention in the Muslim world” in J.P. GardnerHedhn Rights as General

Norms..., op. cit., pp. 85-103; R.J. Coolp. cit., pp. 690-692; Jeremy McBride, “Reservations and the Capacity of
States to Implement Human Rights Treaties” in J.P. Gardner|@udJit., pp. 149-156 (with a great many

examples) or Yogesh Tyagi, “The Conflict of Law and Policy on Reservations to Human Rights Treaties”, BYBIL,
vol. 71 (2000), pp. 198-201 and, more specifically: Anna Jenefsky, “Permissibility of Egypt's Reservations to the
Convention on the Elimination of All Forms of Discrimination against Womghaityland Journal of International

Law and Trade, vol. 15 (1991), pp. 199-233.

21 Multilateral Treaties ..., op. cit., vol. |, p. 251 (chap. IV.8See also the reservations by Saudi Arabia (citing

“the norms of Islamic law” ibid., p. 253) and by Malaysiab{d., p. 250), or again the initial reservation by

Maldives: “The Government of the Republic of Maldives will comply with the provisions of the Convention, except
those which the Government may consider contradictoryetptinciples of the Islamic sharia upon which the laws
and traditions of the Maldives is foundedbil., p. 284, note 43); the latter reservation having elicited several
objections, the Maldives Government modified it in a nresdrictive sense, but Germany once again objected to it
and Finland criticized the new reservatidnid.). Likewise, several States formulated objections to the reservation

by Saudi Arabia to the 1966 International Convention on the Elimination of All Forms of Racial Discrimination,
which made the application of its provisions subject to the condition that “these do not conflict with the precepts of
the Islamic sharia”ibid., pp. 141 and 144-149).

%2 The Holy See ratified the 1989 Convention on the Rights of the Child provided that “the application of the
Convention be compatible in practice with the particular nature of the Vatican City State and of the sources of its
objective law ...” (bid., pp. 324 and 325). As has been pointed out (W.A. Schabas, “Reservations to the Convention
on the Rights of the Childgp. cit., pp. 478 and 479), this text raisestatis mutandis, the same problems as the

“sharia reservation”.

3 Multilateral Treaties ..., op. cit., pp. 258 and 259 (chap. IV.8).
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the other States Parties to the Convention thenetdenhich the reserving State has accepted the
obligations of the Conventiorf*

(8) Basically, it is the impossibility of assessthg compatibility of such reservations with the
object and purpose of the treaty, and not theaodst that they are incompatible, which makes
them fall within the purview of article 19 (c) tdfe Vienna Convention on the Law of Treaties.
As the Human Rights Committee pointed out:

“Reservations must be egific and transparent, so that the Committee, those under
the jurisdiction of the reserving State and otBtates parties may be clear as to what
obligations of human rights compliance havénave not been undertaken. Reservations
may thus not be general, but must refea fwarticular provision of the Covenant and

indicate in precise terms isgope in relation theretg®

(9) According to article 57 of the Europeaart@ention on Human Rightqr]eservations of a
general character shall not permitted ...”. The EuropearoGrt of Human Rights, in thBelilos
case, declared invalid the interpretative detianaequivalent to a reseation) by Switzerland

on article 6, paragraph 1, of the European Cotige because it was “couched in terms that are

too vague or broad for it to be possiblei&iermine their exact meaning and scafeRut it is

24 |bid., pp. 277 and 278. See also the objections by Austria, Finland, Germany, Norway, the Netherlands, Portugal
and Swedenilid., pp. 256-278). The reservations of many Islamic States to specific provisions of the Convention,

on the grounds of their incompatibility with the sharia, are certainly less criticizable on that basis, although a numbel
of them also drew objections from some &sgparties. (For example, whereas Clagkcit., p. 300, observes that

Irag’s reservation to article 16 of the Convention on the Elimination of All Forms of Discrimination against Women,
based on the sharia, is specific and entails a regime more favourable than that of the Convention, this reservation
nonetheless elicited the objections of Mexico, the Netherlands and Swad#glgteral Treaties ..., op. cit., vol. I,

pp. 267, 269 and 275 (chap. IV.8))

2% General comment No. 24, CCPR/C/21/Rev.1/Add.6, 11 November 1994, para. 19; see also paragraph 12, whict
links the issue of the invocation of domestic law to that of widely formulated reservations.

26 Judgment of 29 April 198®elilos, ECHR Series A, vol. 132, p. 25, para. 55 - see paragraph (8) of the
commentary to draft guideline 3.1.@fficial Records of the General Assembly, Sixty-first Session, Supplement

No. 10 (A/61/10), pp. 346-347). For a detailed analysis of the condition of generality raised by article 57 of the
Convention, see especially lain Cameron and Frank,MBeservations to the European Convention on Human
Rights: the Belilos CaseGerman Yearbook of International Law, vol. 33 (1990)pp. 97-109, and

R.St.J. MacDonald “Reservations Under the European Convention on Human Regiig’bel ge de droit
international, vol. 21 (1988), pp. 433-438 and 443-448.

87



unquestionably the European Commission on HumghtRithat most clegrformulated the
principle applicable here when it judged thatéaervation is of a general nature ... when it is

worded in such a way that it does not allow its scope to be deternified”.

(10) Draft guideline 3.1.7 reflects this fundanamtotion. Its title gives an indication of the
(alternative) characteristics which a reservation needs to exhibit to come within its scope: it
applies to reservations which are either “vague” or “general’. The former might be a reservation
which leaves some uncertainty as to the circumstances in which it might be appficatte

the extent of the obligations effectively entenmath by its author. The latter corresponds to the

examples enumerated abdve.

(11) Although the present commentary may nothleeright place for a discussion of the effects

of vague or general reservations, it must stilhbted that they raise particular problems. It

would seem difficult, at the very outs&t, maintain that they are invaligso jure: the main

criticism that can be levelled against them is that they make it impossible to assess whether or
not the conditions for their substantive validity have been fulffté&or that reason, they

should lend themselves particulavll to a “reservations dialogue”.

3.18 Reservationsto a provision reflecting a customary norm

1. The fact that a treaty provision reflects a aogry norm is a pertinent factor in assessing
the validity of a reservation although it does natself constitute an obatle to the formulation
of the reservation to that provision.

2. Areservation to a treaty provision whiclfleets a customary norm does not affect the
binding nature of that customary norm whsttall continue to apply as such between the
reserving State or internatioraiganization and other Statesimiernational organizations which
are bound by that norm.

2! Report of the Commission, 5 May 1992meltasch case, Application No. 9116/8Buropean Commission of
Human Rights Yearbook, vol. 25, para. 588. See Pierre-Henri Imblees réserves aux traités multilatéraux
(Paris: Pedone, 1979), pp. 599-607.

#8 See Malta’s reservation to the 1996 International Covenant on Civil and Political Rights: “While the
Government of Malta accepts the principle of compensation for wrongful imprisonment, it is not possible at this
time to implement such a principle in accordanci aiticle 14, paragraph 6, of the CovenaMuitilateral

Treaties ..., op. cit., vol. I, pp. 182 and 183 (chap. IV.4).

9 gee paragraphs (5)-(9) above.
#0 gee paragraphs (1) and (4) above.
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Commentary

(1) Draft guideline 3.1.8 relates to a problem whacises fairly often in practice: that of the
validity of a reservation to a provision whichréstricted to reflecting customary norm - the
word “reflect” is preferred here to “enunciatie’order to demonstrate that the process of
enshrining the norm in question in a trelfs no effect on its continued operation as a
customary norm. This principle of the persisenf customary norms (and of the obligations
flowing therefrom for the States or internatibaeganizations bound by them) is also reflected
in paragraph 2 of the draft guideline, which recti the author of a reservation to a provision
of this type may not be relred of his obligations thereundey formulating a reservation.
Paragraph 1, meanwhile, underlines the principledtraservation to a treaty rule which reflects
a customary norm is n@bso jure incompatible with the object anmlirpose of the treaty, even if

due account must be takehthat element in assessing such compatibility.

(2) In some cases, States parties to a treaty bbjected to reservats and challenged their
compatibility with its object and purpose undeg firetext that they were contrary to

well-established customary norms. Thus, Aastieéclared, in cautious terms, that it was

“... of the view that the Guatemalan resgions [to the 1969 Vienna Convention on the
Law of Treaties] refer almost exclusively tongeal rules of [the sai@onvention] many of
which are solidly based on international customary law. The reservations could call into
guestion well-established and universally accepted norms. Austria is of the view that the
reservations also raise doubts as to their compatibility with the object and purpose of the

[said Convention] ...%>*

For its part, the Netherlands objected to the redems formulated by several States in respect

of various provisions of the 1961 Vienna Contien on Diplomatic Riations and took “the

% Multilateral Treaties ..., op. cit., vol. II, p. 380 (chap. XXIIl.1); see also the objections formulated in similar
terms by Belgium, Denmark, Finland, Germany, Sweden and the United Kingaddmpp. 380-385). In the
Delimitation of the Continental Shelf ... (* Mer d’Iroise) case, the United Kingdom maintained that France’s
reservation to article 6 of the Convention on the Continental Shelf was aimed at “the rules of customary
international law” and was “inadmissible as a reservation to article 6”, arbitral award of 30 June 1977, UNRIAA,
vol. XVIII, p. 38, para. 50.
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view that this provision remains in force in relations between it and the said States in accordance

with international customary law®

(3) It has often been thought that this inapitd formulate reservains to treaty provisions
which codify customary norms could be deducedftbe judgment of the International Court of
Justice in théorth Sea Continental Shelf cases?

“... speaking generally, it is a characteristigpurely conventionalules and obligations

that, in regard to them, some faculty of making unilateral reservations may, within certain
limits, be admitted; - whereas this cannot bénsihe case of gena& or customary law

rules and obligations which, by their verytur@, must have equal force for all members

of the international community, and cannadréfore be the subject of any right of

unilateral exclusion exercisable at wilf any one of them in its own favou™

(4) While the wording adopted by the Courté&tainly not the mogelicitous, the conclusion
that some have drawn from it seems incorrectisf plassage is put back into its context. The
Court goes on to exercise caution in respeth®fdeductions called for by the exclusion of
certain reservations. Noting that the facultyedervation to articlé of the 1958 Geneva
Convention on the Continental Shelf (delirtida) was not excluded by article 12 on

reservation$> as it was in the case of articles 1-3, the Court considered it “normal” and

“a legitimate inference that it was considered to have a different and less fundamental
status and not, like those articles, to reflae-existing or emergent customary |a#7".

%2 Multilateral Treaties ..., op. cit., vol. I, p. 96 (chap. 11.3); in reality, it is not the provisions in question that

remain in force, but rather the rules of customary law that they express (see below, paragraphs (13)-(16)). See also
Poland’s objections to the reservations of Bahrain and the Libyan Arab Jamahidyg( 96) and D.W. Greig,
“Reservations: Equity as a Balancing Facto/istralian Yearbook of International Law, vol. 16 (1995), p. 88.

#3 gee the dissenting opinion of Judge Morelli, appended to the judgn@itReports 1969, pp. 198 and 199)
and the many commentaries cited in P.-H. Imhat réserves..., op. cit., p. 244, note 20; see also G. Teboul,
op. cit., p. 685.

%% Judgment of 20 February 1969G.J. Reports 1969, pp. 38 and 39, para. 63.

%% gee paragraph (5) of the commentary to draft guideline ®ffi2ial Records of the General Assembly,
Sxty-first Session, Supplement No. 10 (A/61/10), pp. 343 and 344.

%6 | .C.J. Reports 1969, p. 40, para. 66; see also p. 39, para. 63. In support of this position, see the individual
opinion of Judge Padilla Nervihid., p. 89; against it, see the dissenting opinion of Judge Korétséy,p. 163.
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(5) Thus, itis not true that the Court affirmed the inadmissibility of reservations in respect of
customary law”’ it simply stated that, in the case undensideration, the different treatment
which the authors of the Convention accordedrtiles 1-3, on the one hand, and article 6, on
the other, suggested that they did not conglistrthe latter codified a customary norm which,

moreover, confirms th€ourt’'s own conclusion.

(6) Furthermore, the Judgment itself stategnroften-neglected dictum, that “no reservation
could release the reserving party from obligations of general maritime law existing outside and
independently of the Convention [on the Continental Shelff*® Judge Morelli, dissenting,

does not contradict this when he writes: “Natiyrdle power to make reservations affects only
the contractual obligation flowing from the@vention ... It goes without saying that a
reservation has nothing to do with the customaryaalsuch. If that rule exists, it exists also for
the State which formulated the reservation, egshme way as it exists for those States which
have not ratified *° This clearly implies that the customary nature of the norm reflected in a
treaty provision in respect of which a reservation is formulated does not in itself constitute
grounds for invalidating the reservation: “the fidigwf making reservations to a treaty provision
has no necessary connection with the question whethet the provision can be considered as

expressing a generally recognized rule of I&R".

(7) Moreover, although this ipiciple is sometimes challengél,it is recognized in the
preponderance of doctrif&, and rightly so:

27 p__H. Imbertpp. cit., p. 244, note 22, and, in the same vein, Alain Pellet, “La C.1.J. et les réserves aux traités:
Remarques cursives sur une révolution inachewébér Amicorum Judge Shigeru Oda (The Hague: Kluwer Law
International, 2002), pp. 507 and 508. In his dissenting opinion, Judge Tanaka takes the opposing position with
respect to “the application of the provision for settlement by agreement, since this is required by general
international law, notwithstanding the fact that article 12 of the Convention does not expressly exclude article 6,
paragraphs 1 and 2, from the exercise of the reservation fadu@yd. Reports 1969, p. 182); this confuses the

question of the faculty to make a reservation with that of the reservation’s effects, where the provision that the
reservation concerns is of a customary, and even a peremptory, nature. (Strangely, Judge Tanaka considers that th
equidistance principle “must be recognizedussogens’ - ibid.)

%8 | C.J. Reports 1969, p. 40, para. 65.
%% |bid., p. 198.
%0 pissenting opinion céd hoc Judge Sgrenseibid., p. 248.

%! gee the position taken by Briggs in the declaration wiécattached to the arbitral award of 30 June 1977 in the
Delimitation of the Continental Shelf ... (“Mer d'Iroise”) case, UNRIAA, vol. XVIII, p. 262.

%2 See Massimo Coccia, “Reservations to multilateral treaties on human riggit&ynia Western International
Law Journal, vol. 15 (1985), pp. 31 and 32; Giorgio Gaja, “Le riserve al Patto sui diritti civili e politici e il diritto
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— Customary norms are binding on States, inddpatly of their expression of consent to
a conventional ruf&® but, unlike the case of peremptory norms, States may opt out by
agreemeninter se; it is not clear why they could not do so through a resenfitien
providing that the latter is valid - bthis is precisely the question raised;

— A reservation concerns only the expressiothefnorm in the context of the treaty, not
its existence as a customary norm, even if, in some cases, it may cast doubt on the
norm’s general acceptance “as of rigfit’as the United Kingdom remarked in its
observations on general comment No. 24, “thereclear distinction between choosing
not to enter into treaty obligations and tyito opt out of customary international

law™: 266

— If this nature is clear, States remain bobgdhe customary norm, independently of the

treaty?®’

— Appearances to the contrary, there mapbénterest (and not necessarily a laudable

one) involved - for example, thaf avoiding application tthe relevant obligations of

consuetudinario”Rivista di diritto internazionale, vol. 79 (1996), pp. 451 and 452; P.-H. Imbert, “La question des
réserves dans la décision arbitrale du 30 juin 1977 relative a la délimitation du plateau continental entre la
République francaise et le Royaume-Uni de Grande-Bretagne et d’Irlande du Atowatire Francais de Droit
International, vol. 23 (1978), p. 48; R. Riquelme Cortadp, cit., pp. 159-171; and L. Sucharipa-Behrmann,

op. cit., pp. 76 and 77.

%3 gee Finland’s objection to Yemen'’s reservations to article 5 of the 1966 Convention on the Elimination of All
Forms of Racial Discrimination: “By making a reservateState cannot contract out from universally binding
human rights standards [but this is true as a general ride]ti(ateral Treaties ..., op. cit., vol. |, p. 147

(chap. 1V.2)).

%4 |n that regard, see the dissenting opinioadiioc Judge Sgrenson in tiverth Sea Continental Shelf cases,
I.C.J. Reports 1969, p. 248; see also M. Cocciap. cit., p. 32; see, however, below, paragraph (3) of the
commentary to draft guideline 3.1.9.

%% gee article 38, paragraph 1 (b), of the Statute of the International Court of Justice. In that regard, see
R.R. Baxter, “Treaties and CustomBécueil des cours..., vol. 129(1970-1), p. 50; M. Cocciap. cit., p. 31;

G. Gaja, “Le riserve ..."gp. cit., p. 451 and G. Teboubp. cit., pp. 711-714. Under certain (but not all)
circumstances, the same may be true of the existence of a reservation clause (see P.-Hedmdsemtges ...,

op. cit., p. 246, and P. Reuter, “Solidarité .ap, cit., p. 631 (also reproduced in P. Reutardéveloppement ...,
op. cit., pp. 370 and 371), note 16).

%6 Report of the Human Rights Committ€¥ficial Records of the General Assembly, Fiftieth Session, Supplement
No. 40 (A/50/40, vol. 1), pp. 131 and 132, para. 7.

%7 See paragraphs (13)-(16) below.
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the monitoring or dispute settlement mechanisms envisaged in the treaty or of limiting
the role of domestic judges, who may halféerent competences with respect to

conventional rules, on ¢hone hand, and customary rules, on the dtfier;

— Furthermore, as noted by France in itsastzations on general comment No. 24 of the
Human Rights Committee, “the State’s duty to observe a general customary principle
should [not] be confused with its agreemhto be bound by the expression of that
principle in a treaty, especially with the developments and clarifications that such

formalization involves™®

— And, lastly, a reservation may be the melayisvhich a “persistent objector” manifests
the persistence of its objectidihe objector may certainly reject the application, through
a treaty, of a norm which cannot be invdkagainst it under general international

law 270

(8) Here again, however, the question is whethsrstblution can be transposed to the field of
human right$”* The Human Rights Committee challenged this view on the basis of the specific

characteristics of human rights treaties:

“Although treaties that are mere exchanggksbligations between States allow them
to reserventer se application of rules of general international law, it is otherwise in human

rights treaties, which are for the benefit of persons within their jurisdictién.”

%8 Such is the case in France, where treaties (under article 55 of the Constitution), but not customary norms, take
precedence over laws; see the 20 October 1989 decision by the Assembly of the French Council of State in the
Nicolo caseRecueil Lebon, p. 748, Frydman’s conclusions, and the 6 June 1997 decisionAqheone case,

Recueil Lebon, p. 206, Bachelier's conclusions.

%9 Report of the Human Rights Committ€#ficial Records of the General Assembly, Fifty-first Session,

Supplement No. 40 (A/51/40, vol. 1), p. 104, para. 5; in the same vein, see the comment by the United States
of America (in the Committee’s 1996 repddfficial Records of the General Assembly, Fiftieth Session, Supplement
No. 40 (A/50/40, vol. 1), p. 130). See also Gérard Cohen-Jonathan, “Les réserves dans les traités de droits de
’lhomme”, RGDIP, vol. 70 (1966), pp. 932 and 933.

' See Frangoise Hampson, Reservations to Human Rights Treaties: Final Working Paper (E/CN.4/Sub.2/2004/42)
note 45.

71 See A. Pellet, Second report on reservations to treaties (A/CN.4/477/Add.1), paras. 143-147.
2 General comment No. 24 (CCPR/C/21/Rev.1/Add.6), para. 8.
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(9) First, it should be noted that the Committeafirmed that reservations to customary

norms are not excludedpriori. In arguing to the contrary in the specific case of human rights
treaties, it simply notes that these instrumergsdasigned to protect the rights of individuals.

But this premise does not have the consequences that the Committee attribtifesiriodt on

the one hand, a reservation to a human rigbatyrprovision which reflects a customary norm in
no way absolves the reserving State of its obligation to respect the norm&$anthon the

other, in practice, it is quite likely that a reservation to such a norm (especially if the latter is
peremptory) will be incompatible with the object and purpose of the treaty by virtue of the
applicable general rulé® It is these considerations which led the Commission to indicate, at the
outset, that: “[t]he fact that a treaty provisiofleets a customary norm is a pertinent factor in

assessing the validity of a reservation”.

(10) On the more general issue of codifima conventions, it might be wondered whether
reservations to them are notampatible with their object and purpose. There is no doubt that
the desire to codify is normally accompaniedabyoncern to preserve the rule being affirfiéd:

" For an opposing view, see Thomas Giegerich, “Vorbehalte zu Menschenrechtsabkommen: Zulassigkeit,
Gultigkeit und Prafungskompetenzen von Vertragsgremien - Ein konstitutioneller Ansatz”, ZadRV, vol. 55 (1995),
p. 744 (English summary, pp. 779 and 780).

" See paragraph (7) above. According to the HumghtRiICommittee, “a State may not reserve the right to

engage in slavery, to torture, to subject persons to cruel, inhuman or degrading treatment or punishment, to
arbitrarily deprive persons of their lives, to arbitrarily arrest and detain persons, to deny freedom of thought,
conscience and religion, to presume a person guilty unless he proves his innocence, to execute pregnant women or
children, to permit the advocacy of national, racial or religious hatred, to deny to persons of marriageable age the
right to marry, or to deny to minorities the right to enjoy their own culture, profess their own religion, or use their
own language” (general comment No. 24, cited in note 272 above, para. 8). This is certainly true, but it does not
automatically mean that reservations to the relevant provisions of the Covenant are prohibited; if these rights must
be respected, it is because of their customary and, in some cases, peremptory nature, not because of their inclusion
in the Covenant. For a similar view, see G. Gaja, “Le riserveop..tit., p. 452. Furthermore, the Committee

simply makes assertions; it does not justify its identification of customary rules attached to these norms; in another
context, it has been said that “[t]he ‘ought’ merges with the ‘is’|akéerenda with thelex lata” (Theodore Meron,

“The Geneva Conventions as customary norms”, AJIL, vol. 81 (1987) p. 55; see also W.A. Schabas’s well-argued
critique concerning articles 6 and 7 of the Covenant (“Invalid Reservatioop. cit., pp. 296-310).

" |n that regard, see Francoise Hampson’s working paper on reservations to human rights treaties
(E/CN.4/Sub.2/1999/28, para. 17) and her final working paper on that topic (E/CN.4/Sub.2/2004/42, para. 51): “In
theory, a State may make a reservation to a treaty powisthout necessarily calling into question the customary
status of the norm or its willingness to be bound by the customary norm. Nevertheless, in practice, reservations to
provisions which reflect customary international law norms are likely to be viewed with considerable suspicion.”

% p_-H. ImbertLesréserves ..., op. cit., p. 246; see also G. Teboap. cit., p. 680, who notes that while both are
useful, the concept of a reservation is incompatible thih of a codification convention; this study gives a clear
overview of the whole question of reservations to codification conventigids pp. 679-717passm).
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if it were possible to formulate a reservatioratprovision of customary origin in the context of
a codification treaty, the codificati treaty would fail in its objectivé€! to the point that
reservations and, at all evermsyltiple reservations, have begiewed as the very negation of

the work of codificatiorf’®

(11) This does not mean that, in essence, any reservation to a codification treaty is incompatibls
with its object and purpose:

— It is certain that reservations are hardbmpatible with the desired objective of
standardizing and clarifying customary lawt, on reflection, the overall balance which
the reservation threatens is not the objectmmrgose of the treaty itself, but the object

and purpose of the negotiationsiethgave rise to the treafy’

— The very concept of a “codification comt&®n” is tenuous. As the Commission has
often stressed, it is impossible tatiliguish between the codificatistricto sensu of
international law and the praggsive development theredf.How many rules of
customary origin must a treaty contairoirdler to be defined as a “codification
treaty”??%*

— The status of the rules included in a tyeghanges over time: a rule which falls under
the heading of “progressive developrtianay become pure codification and a
“codification convention” often crystallizes into a rule of general international law a

norm which was not of this natiat the time of its adoptidff

2" P Reuter, “Solidarité ... fp. cit., pp. 630 and 631 (also reproduced édéveloppement ..., op. cit., p. 370).

The author adds that, for this reason, the treaty would also give rise to a situation further from its object and purpose
than if it had not existed, since the scope of application of a general rule would be reshidte@his second

statement is more debatable: it seems to assume that the reserving State, by virtue of its reservation, is exempt fror
the application of the rule; this is not the case (see below, note 286).

" R. Ago inYearbook ... 1965, vol. I, 797th meeting, 8 June 1965, p. 168, para. 58.
2 G. Teboulpp. cit., p. 700.

%0 gee, for example, the Commission’s reports on its eighth (1956) and forty-seventh (1995) sessions,
Yearbook ... 1956, vol. I, p. 256, para. 26, angarbook ... 1996, vol. I, pp. 92 and 93, paras. 156 and 157.

%1 p_Reuter, “Solidarité ...pp. cit., p. 632 (also reproduced lie développement ... , op. cit., p. 371).

%2 See paragraph (17) below; on the issue of the death penalty from the point of view of articles 6 and 7 of the 196¢
Covenant on Civil and Political Rights (taking a negative position), see W.A. Schabas, “Invalid reservations ...",
op. cit., pp. 308-310.
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(12) Thus, the nature of codifition conventions does not, astgsumonstitute an obstacle to the
formulation of reservations to some of thaiovisions on the sameamds (and with the same
restrictions) as any other treaty and the arguntbatscan be put forward, in general terms, in
support of the ability to formulate reservationsattreaty provision thaets forth a customary

norn?® are also fully transposable thereto. Furthermore, there is well-established practice in this
area: there are more reservations to human rights treaties (which are, moreover, to a great extent
codifiers of existing law)rd codification treaties than tmy other type of treafy* And while

some objections may have been based onuk®mary nature of the rules concerfl@dhe

specific nature of these conventions seamr to have been invoked in support of a

declaration of incompatibility with their object and purpose.

(13) Nevertheless, the customary nature ofoaigion which is the object of a reservation has
important consequences with respect to theceffproduced by the reservation; once established,
it prevents application of theaoventional rule which is the object of the reservation in the
reserving State’s relations with the other parties to the treaty, but it does not eliminate that
State’s obligation to respect the customargm¢the content of which may be identic&f) The
reason for this is simple and appears quite claarliye famous dictum of the International Court

of Justice in the Nicaragua case:

% See paragraph (2) above.

% For example, on 31 December 2003, the Vienna Convention on Diplomatic Relations was the object

of 57 reservations or declarations (of which 50 are still in force) by 34 States parties (currently, 31 States have
reservations still in forceMultilateral Treaties ..., op. cit., vol. I, pp. 90-100) and the 1969 Vienna Convention on
the Law of Treaties was the subject of 70 reservations or declarations (of which 60 are still in force) by 35 States
(32 at presentjilfid., vol. Il, pp. 340-351). For its part, the 1966 Covenant on Civil and Political Rights, which
(now, at least) seems primarily to codify the general international law currently in force, was the object

of 218 reservations or declarations (of which 196 are still in force) by 58 Statespp. 173-184).

%5 See paragraph (2) above.

% |n support of this position, see Sir Robert Jennings and Sir Arthur \@pfienheim's International Law,

9th ed. (London: Longman, Harlow, 1992), vol. Il, p. 1244; G. Telmpukit., p. 711; and Prosper Weil, “Vers une
normativité relative en droit international?”, RGDif®). 86 (1982), pp. 43-44. See also the authors cited in

note 265 above or W.A. Schabas, “Reservations to Human Rights Treat@s cif., p. 56. Paul Reuter takes the
opposing view, arguing that the customary norm no longer applies between the State that formulates a reservation
and the parties that refrain from objecting to it since, through a conventional mechanism subsequent to the
establishment of the customary rule, its application has been suspepdstl (n note 265 above); for a similar
argument, see G. Tebooh. cit., pp. 690 and 708. There are serious objections to this view; see paragraph (2) of
guideline 3.1.9.
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“The fact that the above-mentiongdnciples [of general and customary
international law], recognizeaks such, have been codifiedembodied in multilateral
conventions does not mean that they ceaseist @xd to apply as principles of customary

law, even as regards countries theg parties to such conventiorg”

(14) Thus, the United States of America rigldtnsidered, in its objection to the Syrian Arab
Republic’s reservation tile Vienna Convention on the Law of Treaties, that

“the absence of treaty relations between the United States of America and the Syrian Arab
Republic with regard to certain provisions in Part VV will not in any way impair the duty of
the latter to fulfil any obligation embodiedtimose provisions to which it is subject under
international law independently of theévina Convention on the Law of Treatié¥".

(15) In his dissenting opinion appended to1Bé9 judgment of the International Court of
Justice in théNorth Sea Continental Shelf casesad hoc Judge Sgrensen summarized the rules

applicable to reservations to a declarafamovision of customary law as follows:

“... the faculty of making reservationsadreaty provision has no necessary connection
with the question whether or not the provision barconsidered as expressing a generally
recognized rule of law. To substantiate thpgnion it may be sufficient to point out that a
number of reservations havedmemade to provisions of the Convention on the High Seas,
although this Convention, according to its prelanlgenerally declaratory of established
principles of international law'Some of these reservations have been objected to by other
contracting States, while other reservations have been tacitly accepted. The acceptance,
whether tacit or express, afreservation made by a comtiiag party does not have the

effect of depriving the Convention as a whaethe relevant article particular, of its
declaratory character. It only has the effect of establishing a special contractual

relationship between the pigs concerned within thgeneral framework of the

%7 Military and Paramilitary Activitiesin and against Nicaragua, Jurisdiction of the Court and Admissibility of the
Application, Judgment of 26 November 1984, 1.C.J. Reports 1984, pp. 424-425, para. 73, see also Judge Morelli’s
dissenting opinion in the North Sea Continental Shelf ch€&3, Reports 1969 at p. 198.

%8 SeeMultilateral Treaties ..., op. cit., vol. II, p. 385 (chap. XXIII.1); see also the objections of the Netherlands
and Poland, cited in paragraphs (6) and (7) above.
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customary law embodied in the Convention. Ritedithe customary rule does not belong
to the category glus cogens, a special contractual relationslupthis nature is not invalid
as such. Consequently, there is no incompatibility between the faculty of making
reservations to certain articles of fienvention on the Continental Shelf and the
recognition of that Convention or the parteuérticles as an expression of generally
accepted rules of international laf®.

(16) This means that the (customary) naturthefrule reflected in a treaty provision does not
in itself constitute an obstacle ttee formulation of a reservatiobuyt that such a reservation can
in no way call into question the binding naturetwe# rule in question in relations between the
reserving State or international organizatiod ather States or imeational organizations,

whether or not they are parties to the treaty.

(17) The customary nature of the rule “refled” in the treaty provision pursuant to which a
reservation is formulated muse¢ determined at the momentsaich formulation. Nor can it be
excluded that the adoption of the treaty might Haslped crystallize this nature, particularly if

the reservation was formulated loafjer the conclusion of the tredty.

(18) The somewhat complicated wording of ldt part of draft gdeline 3.1.8, paragraph 2,
may be explained by the diversigtione loci of customary norms: some may be universal
in application while otherave only a regional scaffand may even be applicable only at the

purely bilateral levef*

9 1.C.J. Reports 1969, p. 248.

0 |n its judgment of 20 February 1969 in tHerth Sea Continental Shelf cases, the International Court of Justice

also recognized that “a norm-creating provision [may canslithe foundation of, or [generate] a rule which, while

only conventional or contractual in its origin, has since passed into the general corpus of international law, and is
now accepted as such by thgnio juris, so as to have become binding even for countries which have never, and do
not, become parties to the Convention. There is no doubt that this process is a perfectly possible one and does from
time to time occur: it constitutes indeed one of the recognized methods by which new rules of customary
international law may be formedr.C.J. Reports 1969, p. 41, para. 71).

#! See International Court of Justi€glombian-Peruvian Asylum, Judgment of 20 November 1950,

1.C.J. Reports 1950, pp. 276 and 27 Fisheries (United Kingdom v. Norway), Judgment of 18 December 1951,
1.C.J. Reports 1951, pp. 136-139; an&ights of Nationals of the United States of America in Morocco, Judgment
of 27 August 1952, |.C.J. Reports 1952, p. 200.

%2 See International Court of Justieight of Passage over Indian Territory, Merits, Judgment of 12 April 1960
I.C.J. Reports 1960, p. 39.
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3.1.9 Reservations contrary to arule of jus cogens

A reservation cannot exclude or modify the legjéect of a treaty in a manner contrary to
a peremptory norm of general international law.

Commentary

(1) Draft guideline 3.1.9 is a compromise beén two opposing lines of argument which
emerged during the Commission’sodée. Some members held that the peremptory nature of the
norm to which the reservation related maderéiservation in questianvalid, while others
maintained that the logic behind draft guideli®.1.8, on reservations to a provision reflecting a
customary norm, should apply and that it shdaddaccepted that such a reservation was not
invalid in itself, provided it concerned only some aspect of a treaty provision setting forth the
rule in question and left the norm itself intégtth groups agreed that a reservation should not
have any effect on the content of the binding obligations stemming frojustb@gens norm as
reflected in the provision to whiat referred. This consensuséflected in draft guideline 3.1.9;
without adopting a position as to whether thepposing arguments are founded or unfounded, it
establishes that a reservation should natngex breach of a peremptory norm of general

international law.

(2) According to Paul Reuter, since a reséion, through acceptances by other parties,
establishes a “contractual relatibis’ among the parties, a resation to a treaty provision that
sets forth a peremptory norm of general international law is inconceivable: the resulting
agreement would automatically be null and voi@ asnsequence of the principle established in

article 53 of theVienna Conventio™

(3) This reasoning is not, however, axiomabiat is based on one tife postulates of the
“opposability” school, according to which the issudhd validity of reservations is left entirely
to the subjective judgement of the contraggoarties and depends grn the provisions of

% P Reuter, “Solidarité ...4p. cit., p. 625 (also reproduced in P. Reutardéveloppement ..., op. cit., p. 363).
See also G. Teboup. cit., pp. 691-692.
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article 20 of the 1969 and 1986 Conventi6iis¢et this reasoning is far from cledr;above all,

it regards the reservations mechanism as a purely treaty-based process, whereas a reservation is a
unilateral act; although linked to the treaty, ithao exogenous effects. By definition, it

“purports to exclude or tmodify the legal effect ofertain provisions of the treaty in their

application” to the reserving Stateand, if it is accepted, those are indeed its consequéfices;
however, whether or not it is accepted, “neighbouringgrnational law remas intact; the legal

situation of interested States is affected by it only in thedty relations.® Other, more

numerous authors assert the incompatibility of any reservation with a provision which reflects a
peremptory norm of generaltérnational law, gher without giving any explanatidi; or

arguing that such a reservation woufgp facto, be contrary to the object and purpose of the

treaty>®

(4) This is also the position of the Human Rights Committee in its general comment No. 24:

“Reservations that offend peremptory nomeuld not be compatible with the object and

purpose of the Covenarit®

24 “The validity of a reservation depends, under the Convention’s system, on whether the reservation is or is not
accepted by another State, not on the fulfilment of the condition for its admission on the basis of its compatibility
with the object and purpose of the treaty” (José Maria Ruda, “Reservations to Treaties”, Recueil des cours ...,
vol. 146 (1975-11), p. 180).

2% Alain Pellet, First report on the law and practice relating to reservations to treaties (A/CN.4/470),
paras. 100-105.

%% See article 2, paragraph 1 (d), of the Vienna Conventions, reproduced in draft guideline 1.1; see also draft
guideline 1.1.1.

#7 See article 21 of the Vienna Conventions.
2% See paragraph (13) of the commentary to draft guideline 3.1.8.

2 gee, for example, R. Riquelme Cortad,cit., p. 147. See also Alain Pellet, Second report on reservations to
treaties (A/CN.4/477/Add.1), paras. 141-142.

30 gee also the dissenting opinion of Judge Tanaka iNdttl Sea Continental Shelf cases|.C.J. Reports 1969,
p. 182.

%1 CCPR/C/21/Rev.1/Add.6, 11 November 1994, para. 8. In its comments, France argued that “paragraph 8 is
drafted in such a way as to link the two distinct legal concepts: of ‘peremptory norms’ and rules of ‘customary
international law’ to the point of confusing them”. (See Report of the Human Rights Com®@ifiei@) Records of

the General Assembly, Fifty-first Session, Supplement No. 40 (A/51/40), vol. I, p. 104, para. 3.)
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This formulation is debatabf€ and, in any case, cannot be generalized: it is perfectly
conceivable that a treaty might refer marginally to a rujeséogens without the latter being its

object and purpose.

(5) It has, however, been asserted that the rule prohibiting derogation from ajusleogens
applies not only to treaty relations, but aleall legal acts, including unilateral ad¥ This is
certainly true and in fadonstitutes the only intellectugltonvincing argument for not
transposing to reservations to peremptory mmiows the reasoning that would not exclude, in

principle, the ability to formulate reservatiotstreaty provisions embodying customary rifés.

(6) Conversely, it should be noted that wh@mulating a reservain, a State may indeed

seek to exempt itself from the rule to which the reservation itself relates, and in the case of a
peremptory norm of general international law this is out of the quéStioal the more so

because it is inconceivable that a persistent objector could thwart such a norm. The objectives o
the reserving State, however, may be different: while accepting the content of the rule, it may
wish to escape the consequences arising dttmdrticularly in respect of monitoring® and on

this point there is no reason why the reasonitigi@d in respect of customary rules which are

merely binding should not beatisposed to peremptory norms.

%2 gee the doubts expressed on this subject by the United States of America which, in its commentary on general
comment No. 24, transposes to provisions which set forth peremptory norms the solution which is essential for thos:
norms which formulate rules of customary law: “it is cléeat a State cannot exempt itself from a peremptory norm

of international law by making a reservation to the Covenant. It is not at all clear that a State cannot choose to
exclude one means of enforcement of particular norms by reserving against inclusion of those norms in its Covenan
obligations” Official Records of the General Assembly, Fiftieth Session (A/50/40), vol. |, p. 127).

%3 G. Teboulpp. cit., p. 707, note 52, referring to J.-D. Sicault, “Du caractére obligatoire des engagements
unilatéraux en droit international public”, RGDIP, vol. 83 (1979), p. 663, and the legal writings quoted therein.

%4 This is truea fortiori if we consider the reservation/acceptance “pa#’an agreement amending the treaty in the
relations between the two States concerned. (See M. Copcét,., pp. 30-31; see also the position of P. Reuter
referred to above in paragraph (2)); this analysis, however, is unconvincing (see paragraph (3) above).

%5 There are, of course, few examples of reservations which are clearly contrary to a jusrcogeis. See,

however, the reservation formulated by Myanmar when it acceded, in 1993, to the 1989 Convention on the Rights o
the Child. Myanmar reserved the right not to apply article 37 of the Convention and to exercise “powers of arrest,
detention, imprisonment, exclusion, interrogation, enquiry and investigation” in respect of children, in order to
“protect the supreme national interesif(tilateral Treaties..., op. cit., vol. I, p. 339, note 29 (chap. IV.11)); this
reservation, to which four States expressed objections (on the basis of referral to domestic legislation, not the
conflict of the reservation with a peremptory norm), was withdrawn in 2i888)(

%% See paragraph (7) of the commentary to draft guideline 3.1.8.
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(7) However, as regrettable as this may seeservations do not have be justified, and in
fact they seldom are. In the absence of clestifijcation, therefore, it is impossible for the other
contracting parties or for monitoy bodies to verify the validity dhe reservation, and it is best
to adopt the principle that any reservatiora provision which formulates a rulejaé cogens is

null and voidipso jure.

(8) Yet, even in the eyes of its advocates, this conclusion must be accompanied by two major
caveats. Firstly, this prohibition does not refuin article 19 (c) of ta Vienna Convention but,
mutatis mutandis, from the principle set out in artick8. Secondly, there are other ways for

States to avoid the consequences of the ifmlus a treaty of a peremptory norm of general
international law: they may formulate a resgion not to the substantive provision concerned,

but to “secondary” articles gerning treaty relations (omitoring, dispute settlement,

interpretation), even if this means restrictitegscope to a particat substantive provisiofl’

(9) This dissociation is illustrated by the line of argument followed by the International Court
of Justice in thé\rmed Activities on the Territory of the Congo case(Democratic Republic of the
Congo v. Rwanda):

“In relation to the DRC’s argument that theservation in question [to article 22 of the
International Convention on tldimination of All Forms ofRacial Discrimination] is
without legal effect becausen the one hand, the prohibition @actial discrimination is a
peremptory norm of general international lawdaon the other, such a reservation is in

conflict with a peremptory norm”,
the Court referred

“to its reasoning when dismissing the DRG&isiilar argument in regard to Rwanda’s
reservation to Article 1)6f the Genocide Conventionefs paragraphs 64-69 abov¥]):

%7 |n this regard, see, for example, the reservations of Malawi and Mexico to the 1979 International Convention
against the Taking of Hostages, subjecting the application of article 17 (dispute settlement and jurisdiction of the
Court) to the conditions of their optional declarations pursuant to article 36 (2) of the Statute of the International
Court of JusticeMultilateral Treaties ..., op. cit., vol. Il, p. 112 (chap. XVIII.5). There can be no doubt that such
reservations are not prohibited in principle; desft guideline 3.1.13 and the commentary thereto.

%% On this aspect of the Judgment, see paragraphs (2) and (3) of the commentary to draft guideline 3.1.13.
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the fact that a dispute noerns non-compliance withpgremptory norm of general
international law cannot suffice to found tGeurt’s jurisdiction to entertain such a
dispute, and there exists no peremptorymogquiring States to consent to such
jurisdiction in order to settle disputeslating to the Convention on Racial

Discrimination.”®

In this case, it is clear that the Court found thatperemptory nature of the prohibition on racial
discrimination did not invalidate the reservations relating not to the prohibitory norm itself but to

the rules surrounding it.

(10) Since it proved impossible to opt for awethe other of these two opposing lines of
argument, the Commission decided to tackle thatiprefrom a different angle, namely that of

the legal effects which a reservation could (arldoot) produce. Having its basis in the actual
definition of reservations, drafuideline 3.1.9 states that a reservation cannot in any way
exclude or modify the legal effeof a treaty in a manner contraryjts cogens. For the sake of
conciseness, it did not seem necessary todejoe the texts of draft guidelines 1.1 and 1.1.1 in
full, but the phrase “exclude or modify the legé#flect of a treaty” must be understood to mean

to exclude or modify both the “legal effectadrtain provisions of the treaty” and “the legal

effect ... of the treaty as a whole with respect to certain aspects” in their application to the State

or to the international organizati which formulates the reservation.

(11) The draft guideline coversditase in which, although no rulejo$ cogens was reflected

in the treaty, a reservation would require that the treaty be applied in a manner conflicting with
jus cogens. For instance, a reservation could bendid to exclude a category of persons from
benefiting from certain rights gread under a treaty, on the basisadbrm of discrimination that

would be contrary tgus cogens.

(12) Some Commission members did not think thaft guideline 3.1.9 had a direct bearing on

the questions examined in this part of the @uml Practice and had to do more with the effects

% Jurisdiction of the Court and Admissibility of the Application, judgment of 3 February 2006, para. 78.
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of reservations than with their validity. The same members also contended that the draft
guideline did not answer the question, whiclswavertheless significgrof the material

validity of reservations ttreaty provisions reflectingis cogens norms.

3.1.10 Reservationsto provisionsrelating to non-der ogable rights

A State or an international organizatimay not formulate a reservation to a treaty
provision relating to non-derogable rights unlegsréservation in questi is compatible with
the essential rights and obligations arising out of that treaty. In assessing that compatibility,
account shall be taken of the imtarce which the parsehave conferred upon the rights at issue
by making them non-derogable.

Commentary

(1) In appearance, the question of reseovatito non-derogable obligations contained in
human rights treaties, as well as in deronventions on thiaw of armed conflict™
environmental protectiGht or diplomatic relationd' is very similar to the question of
reservations to treaty provisions reflecting peremptory norms of general international law. It
could however be resolved in an autonomous mathh8tates frequently justify their objections
to reservations to such provisions on ground$eftreaty-based prohibition on suspending their

application whatever the circumstanc¥s.

319 The principles set out in common article 3, paragraph 1, of the 1949 Geneva Conventions are non-derogable and
must be respected “at any time and in any place”.

311 Although most environmental protection conventions contain rules considered to be non-derogable (see
article 11 of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal), they very often prohibit all reservations. See also article 311, paragraph 3, of the United Nations
Convention on the Law of the Sea.

%12 See article 45 of the 1961 Vienna Convention on Diplomatic Relations. Séatalsational Court of Justice,
United Sates Diplomatic and Consular Saff in Tehran (United States of America v. Iran), Judgment of
24 May 1980, |.C.J. Reports 1980, p. 40, para. 86.

33 On this issue, see: R. Riquelme Cortagocit., pp. 152 to 159.

34 See article 4, paragraph 2, of the 1966 International Covenant on Civil and Political Rights, article 15 (2) of the
European Convention on Human Rights (see also article 3 of Protocol No. 6, article 4 (3) of Protocol No. 7 and
article 2 of Protocol No. 13), and article 27 of the American Convention on Human Rights. Neither the International
Covenant on Economic, Social and Cultural Rights nor the African Charter of Human and Peoples’ Rights contain
clauses of this type (see Fatsah Ouguergouz, “L’absence de clauses de dérogation dans certains traités relatifs aux
droits de 'homme”, RGDIP vol. 98 (1994), pp. 289-335.
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(2) Clearly, to the extent that non-dgable provisions relate to rulesjas cogens, the
reasoning applicable to the latter applies also to the fofeiowever, the two are not

necessarily identicdl® According to the Human Rights Committee:

“While there is no automatic correlation be®wn reservations to non-derogable provisions,
and reservations which offend against the olaecd purpose of the Covenant, a State has a
heavy onus to justify such a reservatiéH.”

This last point is question-begging and is undedlyt motivated by reasons of convenience but
is not based on any principle of positive law andld only reflect the progressive development
of international law, rather than codificatisnicto sensu. Incidentally, it followsa contrario
from this position that, in the Committee’s vieiva non-derogable right is not a matter of

jus cogens, it can in principle be the object of a reservation.

(3) The Inter-American Court on Human Riglldeclared in its advisory opinion
of 8 September 1983 drestrictions to the Death Penalty:

“Article 27 of the Convention allows the Statearties to suspend, ime of war, public

danger, or other emergency that threateas thdependence or security, the obligations

they assumed by ratifying the Convention, progitleat in doing so they do not suspend or
derogate from certain basic or essential rights, among them the right to life guaranteed by
article 4. 1t would follow therefrom that a reservation which was designed to enable a State
to suspend any of the non-derogable fumeatal rights must be deemed to be

incompatible with the object and purpagehe Convention and, consequently, not

permitted by it. The situation would be differdinthe reservation sought merely to restrict

certain aspects of a non-derogable right witttmgriving the right as a whole of its basic

35 gSee the Human Rights Committee’s general comment No. 24: “some non-derogable rights, which in any event
cannot be reserved because of their status as pergmptons [...] - the prohibitio of torture and arbitrary
deprivation of life are examples” (CCPR/C/21/Rev.1/Add.6, 11 November 1994, para. 10).

36 gSee the Human Rights Committee’s general comment No. 29 (CCPR/C/21/Rev.1/Add.11), para. 11. See also
R. Riquelme Cortadap. cit., pp. 153-155, or Teraya Koji “Emerging Hierarchy in International Human Rights and
Beyond: From the Perspective of Non-Derogable Rights”, EJIL, vol. 12 (2001), pp. 917-947.

37 General comment No. 24, cited in note 315 above, para. 10.
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purpose. Since the reservation referredytehe Commission in its submission does not
appear to be of a type that is designed toydbke right to life as such, the Court concludes
that to that extent it can be considered, in principle, as not being incompatible with the

object and purpose of the Conventidif”

(4) In opposition to any possibility of formulagimeservations to a non-derogable provision, it
has been argued that, when any suspensitreasbligations in question is excluded by the
treaty, “with greater reason one should nah@dny reservations, peetuated in time until
withdrawn by the State at issue; such resemnatare ... without any caveat, incompatible with
the object and purpose of those treatf&$This argument is not persuasive: it is one thing to
prevent derogations from a binding provision, budtaer thing to determine whether a State is

bound by the provision at isst@.It is this second problem that needs to be resolved.

(5) It must therefore be accepted that, whéetain reservations to non-derogable provisions
are certainly ruled out - either because they would hold in check a peremptory norm, assuming
that such reservations are impermissibter because they would be contrary to the object and
purpose of the treaty - this is not necessarily always the’CaBlee non-derogable nature of a

right protected by a human rights treaty reveals the importance with which it is viewed by the

contracting parties, and it follows that any reation aimed purely and simply at preventing its

318 0C-3/83,Series A, No. 3, para. 61, p. 306.

319 geparate opinion of Mr. Antonio Augusto Cancado Trindade, appended to the decision of the Inter-American
Court dated 22 January 1999 in the casBlake, Series C, No. 27, para. 11; see the favourable comment by

R. Riquelme Cortadap. cit., p. 155. To the same effect, see the objection by the Netherlands mentioning that the
United States reservation to article 7 of the 1966 International Covenant on Civil and Political Rights “has the same
effect as a general derogation from this article, while acegitd article 4 of the Covenant, no derogation, not even

in times of public emergency, are permitteMuftilateral Treaties ..., op. cit., vol. |, pp. 192-193 (chap. IV.4)).

%0 See the commentary by the United Kingdom on general comment No. 24 of the Human Rights Committee:
“Derogation from a formally contracted obligation anlilictance to undertake the obligation in the first place are
not the same thing” (Report of the Human Rights Commi@&eésial Records of the General Assembly,

Fiftieth Session (A/50/40), vol. I, p. 131, para. 6).

%1 Regarding this ambiguity, see draft guideline 3.1.9 and the commentary thereto.

%2 See Frangoise Hampson, Reservations to Human Rights Treaties: Final Working Paper (E/CN.4/Sub.2/2004/42),
para. 52; Rosalyn Higgins, “Human Rights: Some Questions of Integvitghigan Law Review, vol. 88 (1989),

p. 15; J. McBridegp. cit., pp. 163-164; Jorg Polakiewickeaty-Making in the Council of Europe (Strasbourg:

Council of Europe, 1999), p. 113, or Catherine J. Redgwell, “Reservations to Treaties and Human Rights Committee
general comment No. 24 (52)", ICLQ, vol. 46 (1997), p. 4@®fra: L. Lijnzaad,op. cit., p. 91.

106



implementation is without doulsbntrary to the object and purpose of the tré&tit.does not
follow, however, that this non-derogable naturéself prevents a reservation from being
formulated to the provision setting out the tighquestion, provided #t it applies only to

certain limited aspects relating to the implementation of that right.

(6) This balanced solution is well illustrated by Denmark’s objection to the United States
reservations to articke6 and 7 of the 1966 Internationadv@nant on Civil and Political Rights:

“Denmark would like to recall article 4, gagraph 2, of the Covenant, according to
which no derogations from a nunthe fundamental articlesnter alia 6 and 7, may be
made by a State Party even in time of pubticergency which threatens the life of the

nation.

In the opinion of Denmark, reservatior) ¢ the United States with regard to
capital punishment for crimes committed by pesbelow 18 years of age as well as
reservation (3) with respect to article 7 constitute general derogations from articles 6 and 7,
while according to article 4, paragraph 2, of the Covenant such derogations are not

permitted.

Therefore, and taking into account thaickes 6 and 7 are protecting two of the most
basic rights contained in the Covenang @overnment of Denmark regards the said
reservations incompatible with the objentlgpurpose of the Covenant, and consequently
Denmark objects to the reservatior&.”

Denmark objected not only because the UnitedeStreservationsleged to non-derogable

rights, but also because their wording was suahttiey left essential provisions of the treaty

33 See draft guideline 3.1.5: “A reservation is incompatible with the object and purpose of the treaty if it affects an
essential element of the treaty ...".

%4 Multilateral Treaties ..., op. cit., vol. 1, p. 189 (chap. IV.4); see also, although they are less clearly based on the
non-derogable nature of articles 6 and 7, the objections of Belgium, Finland, Germany, Italy, the Netherlands
(note 319 above), Norway, Portugal or Swedbid(, pp. 194-196).
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empty of any substance. It should be noteditheértain cases, States parties formulated no
objection to reservations relating to provisions in respect of which no derogation is petmitted.

(7) Naturally, the fact that a provision mayprinciple be the object of a derogation does not
mean that all reservations relating to it will be vafftiThe criterion of compatibility with the

object and purpose of the treaty also applies to them.
(8) This leads to several observations:

— Firstly, different principles apply in evadting the validity of reervations, depending
on whether they relate to provisions setting forth rulgssoogens or to non-derogable

rules;

— In the first case, questions persist as tethér it is possible tiormulate a reservation
to a treaty provision setting out a peremmptoorm, because the reservation might
threaten the integrity of the norm, the Bggtion of which (unlike that of customary

rules, which permit derogations) must be uniform;

— In the second case, however, reservatiomsaie possible provided they do not call into
guestion the principle set forth in ttreaty provision; in that situation, the

methodological guidance contained in draft guideline £1i6 fully applicable;

— Nevertheless, it is necessary to proceed with the utmost caution, and this is why the
Commission has drafted the first senteatdraft guideline 3.1.10 in the negative
(“A State or an intanational organizatiomay not formulate a reservation ...
unless ...”), as it has done on several occasionhe past when it wished to draw
attention to the exceptional nature of ciertaehaviour in reldon to reservation&®

%5 See the many examples given by W.A. Schabas relating to the 1966 International Covenant on Civil and
Political Rights and the European and Inter-American huighis treaties, W.A. Schabas, “Reservations to Human
Rights Treaties ...bp. cit., pp. 51-52, note 51.

36 gee C.J. Redgwell, “Reservations op, cit., p. 402.
¥1 «Determination of the object and purpose of the treaty”.

38 See draft guidelines 2.3.1 (“Late formulation of a reservation”), 2.4.6 (“Late formulation of an interpretative
declaration”), 2.4.8 (“Late formulation of a conditional interpretative declaration”), 2.5.11 (“Effect of a partial
withdrawal of a reservation”), 3.1.3 (“Permissibility of reservations not prohibited by the treaty”) and 3.1.4
(“Permissibility of specified reservations”).
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— Moreover, in elaborating thidraft guideline the Commission took care not to give the
impression that it was introducirag additional criterion of parissibility with regard to
reservations: the assessmentampatibility referred to in the second sentence of the
provision concerns the resentis relationship to “the essgal rights and obligations
arising out of the treaty”, the effect on “an essential element of the treaty” being cited as

one of the criteria for incompatibility with the object and purp6%e.

3.1.11 Reservationsrelating to internal law

A reservation by which a State or an intgronal organization purptsrto exclude or to
modify the legal effect of certain provisionsaofreaty or of the treaty as a whole in order to
preserve the integrity of specific norms of theernal law of that State or rules of that
organization may be formulated only insofar das tompatible with the object and purpose of
the treaty.

Commentary

(1) Areason frequently put forward by Statesupport of their formulation of a reservation

relates to their desire to preserve the integrity of specific norms of their internal law.

(2) Although similar in certain respects, a distioic must be drawn between such reservations
and those arising out of vague or generalrkggmns. The latter are often formulated by
reference to internal law in general or tbole sections of such law (such as constitution,
criminal law, family law) without any further tl, thus making it impossible to assess the
compatibility of the reservation in question with the object and purpose of the treaty. The
question which draft guideline 3.1.11 seeks to amssva different one, namely whether the
formulation of a reservation - clearly expresaed sufficiently detailed - could be justified by

considerations arising from internal 14®.

(3) Here again, in the Commission’s view, a nuanesgonse is essential, and it is certainly
not possible to respond categoricaliythe negative, as certain oljens to reservations of this
type would seem to suggest. For instance, sk$tates have objected tive reservation made

by Canada to the Convention on the Envirental Impact Assessment in a Transboundary

%9 gee draft guideline 3.1.5 and, in particular, paragraph (14) of the commentary thereto.

%0 See paragraphs (4) to (6) of the commentary to draft guideline 3.1.7.
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Context of 25 February 1991, on the grounds tthetreservation “renders compliance with the
provisions of the Convention dependent on cenmirms of Canada’s iernal legislation®*
Similarly, Finland objected to resations made by several S$tatto the 1989 Convention on the
Rights of the Child on the “general principle of treaty interpretation according to which a party
may not invoke the provisions of its internaklas justification for failure to perform a

treaty” 3%

(4) This ground for objection is unconvincingolbtless, in accordance with article 27 of the
Vienna Conventiori>> no party may invoke the provisionsitsf domestic law as justification for
failure to apply a treaty?* The assumption, however, is that firoblem is settled, in the sense
that the provisions in question are applicablthtoreserving States; but that is precisely the
issue. As has been correctly pointed o8tate very often formulates a reservatienause the
treaty imposes on it obligations incompatible with its domestic law, which it is not in a position

to amend™ at least initially**®* Moreover, article 57 of thEuropean Convention on Human

%1 gee the objection by Spain, as well as those by France, Norway, Ireland, Luxembourg and Sweden in
Multilateral Treaties ..., op. cit., vol. Il, pp. 509-510 (chap. XXVI.4).

%2 Objections by Finland to the reservations of Indonesia, Malaysia, Qatar, Singapore anéb@maal. I,

pp. 337-339 (chap. IV.11). See also, for example, thectibj)s of Denmark, Finland, Greece, Ireland, Mexico,
Norway and Sweden to the second reservation ditiieed States to the Convention on the Prevention and
Punishment of the Crime of Genocideid., pp. 130 and 131 (chap. IV.1); for the text of the reservation itself, see
paragraph (6) of the commentary to draft guideline73dee also paragraph (4) of the same commentary.

%3 Expressly invoked, for instance, by Estonia and the Netherlands to support their objections to this same
reservation by the United Stateékid., p. 130).

%% In the words of article 27: “A party may not invoke the provisions of its internal law as justification for its failure
to perform a treaty. This rule is without prejudice to article 46” (which has to do with “imperfect ratifications”). The
rule set out in article 26 of the Convention concerns treaties in force, whereas, by definition, a reservation purports
to exclude or to modify the legal effect of the provision in question in its application to the author of the reservation.

%5 gee W.A. Schabas, “Reservations to the Convention on the Rights of the Ghitdt,, pp. 479-480 and also
“Reservations to human rights treatiesop? cit., p. 59.

%6 Sometimes the reserving State indicates the period of time it will need to bring its domestic law into line with the
treaty (as in the case of Estonia’s reservation to the application of article 6, or Lithuania’s to article 5, paragraph 3,
of the European Convention on Human Rights which gave one-year time limits (http://conventions.coe.int/)), or it
indicates its intention to do so (as in the case of the reservations Cyprus and Malawi made upon accession to

the 1979 Convention on the Elimination of All Forms of Discrimination against Women, commitments which were
in fact kept - sedultilateral Treaties ..., op. cit., vol. I, p. 281, note 25, and p. 283, note 40 (chap. IV.8)); see also
Indonesia’s statement upon accession to the Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and their Disposal of 22 March 1BgDvol. Il, p. 487 (chap. XXVII.3)). It is also not unusual

for a State to withdraw a reservation made without any time indication after it has amended the provisions of its
national law that had prompted the reservation: as in the case of withdrawal by France, Ireland and the

United Kingdom of several reservations to the Convention on the Elimination of All Forms of Discrimination
against Women (sabid. vol. |, pp. 281 and 282, notes 28 and 32, and pp. 286 and 287, note 58 (chap. 1V.8);
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Rights does not simply authorize a State party to formulate a reservation where its internal law is
not in conformity with a provisioof the Convention, but restrictsevthat authority exclusively

to instances where “a law ... in force in its i®my is not in conformity with the provision®’

Besides the European Convention, there are indesssivations relating tihe implementation of
internal law that give rise to no objecticensd have in fact not met with objectioi$0On the

other hand, this sametiate expressly prohibits “reserians of a general character”.

(5) What matters here is that the State foating the reservation should not use its domestic

law®® as a cover for not actually accepting any new international oblig&tiemen though the

see also the successive partial withdrawals (1996, 1998, 1999, 2001) by Finland of its reservations to article 6,
paragraph 1, of the European Convention on Human Rights (http://conventions.coe.int/). Such practices are laudabl
and should definitely be encouraged (see draft guid2l’8 in the Guide to Practice and the commentary thereto,
Official Records of the General Assembly, Fifty-eighth Session, Supplement No. 10 (A/58/10), pp. 207-209); yet they
cannot be used as an argument for the invalidity of the principle of draft reservations on the grounds of domestic
law.

%7 See paragraph (8) of the commentary to draft guideline ®ffi2ial Records of the General Assembly,
Sixty-first Session, Supplement No. 10 (A/61/10), pp. 346-347.

38 See, for example, Mozambique’s reservation tdriternational Convention against the Taking of Hostages

of 17 December 197®/ultilateral Treaties ..., op. cit., vol. I, p. 112 (chap. XVIIL.5) (A reservation regarding the
extradition of Mozambican nationals that reappears in connection with other treaties such as, for example, the
International Convention for the Suppression of the Financing of Terrdkigim,p. 167 (chap. XVI11.11)), the
reservations by Guatemala and the Philippines to the 1962 Convention on Consent for Marriage, Minimum Age for
Marriage and Registration of Marriagésid., p. 93 (chap. XVI.3); all the reservations by Colombia (made upon
signature), Iran and the Netherlands (though very vague) to the United Nations Convention against lllicit Traffic in
Narcotic Drugs and Psychotropic Substaniad,, vol. I, pp. 462-464 (chap. VI.19). France’s reservation to

article 5, paragraph 1, of the European Convention on Human Rights has given rise to more discussion: see
Nicole Questiaux, “La Convention européenne des droits de 'homme et l'article 16 de la Constitution du

4 octobre 1958"Revue des Droits Humains (1970), pp. 651-663; Alain Pellet, “La ratification par la France

de la Convention européenne des droits de I'homRa/je de droit public (1974), pp. 1358-1365; or

Vincent Coussirat-Coustére, “La réserve francaise a 'article 15 de la Convention européenne des droits de
I’lhomme”, Journal du droit international, vol. 102 (1975), pp. 269-293.

%9 Or in the case of international organizations their “rules of the organization”: the term is taken from articles 27
and 46 of the 1986 Vienna Convention on the Law of Treaties between States and International Organizations or
between International Organizations. It also appears (and is defined) in article 4, paragraph 4, of the Commission’s
articles on responsibility of international organizations (3#ieial Records of the General Assembly,

Fifty-ninth Session, Supplement No. 10 (A/59/10), p. 103). However, the reference to the rules of the organization

may not raise a similar problem if the reservation only applies to the relations between the organization and its
members.

%09 n its concluding observations of 6 April 1995 on the initial report of the United States of America on its
implementation of the 1996 International Covenant on Civil and Political Rights, the Human Rights Committee
“regrets the extent of the State party’s reservationsac@ns and understandings to the Covenant. It believes
that, taken together, they intended to ensure thaftited States has accepted what is already the law of the
United States. The Committee is also particularly concerned at reservations to article 6, paragraph 5, and
article 7 of the Covenant, which it believes to be incompatible with the object and purpose of the Covenant”
(CCPR/CE/79/Add.50, para. 14). See the analygi¥/.A. Schabas, “Invalid Reservations .qf, cit., pp. 277-238;
and J. McBrideop. cit., p. 172.
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treaty’s aim is to change the practice of Statesgsato the treaty. While article 27 of the Vienna
Conventions cannot rightly be saiapply to the case in poifit, it should nevertheless be
borne in mind that national laws are “merelgté from the standpoirdf international law/

and that the very aim of a treaty can be to lead States to modify them.

(6) The Commission preferred the term “particular norms of internal law” to the term
“provisions of internal law”, which ran the rigk suggesting that only the written rules of a
constitutional, legislative aegulatory nature were involved, whereas draft guideline 3.1.11
applied also to customary norms or norms of jurisprudence. Similarly, the term “rules of the
organization” means not only the “establisipedctice of the organization” but also the
constituent instruments and “decisions, resolutions and other acts taken by the organization in

accordance with the constituent instruments”.

(7) The Commission is aware that draft guidelghl.11 may, on first reading, seem to be
merely a repetition of the primge set out in article 19 (c) of the Vienna Conventions and
reproduced in draft guideline 3.1. Its functiomnigportant, nonetheless:ig to establish that,
contrary to an erroneous but fairly widespreadception, a reservation is not invalid solely
because it aims to preserve the integrity of particular norms of internal law - it being
understood that, as in the case of any resemvanose made with such an objective must be
compatible with the object and purpasgehe treaty to which they relate.

(8) A proposal was also madedeeate an additionalraft guideline dealig with reservations
to treaty clauses relating to the implementation of the treaty in internati&ithout

underestimating the potentiignificance of this issue, the Commission was of the view that it

¥1 See paragraph (4) above.

%2 permanent International Court of Justieelish Upper Slesia, Judgment of 25 May 1926, P.C.1.J., Series A,

No. 7, p. 19; see also Arbitration Commission for Yugoslavia, Opinion No. 1 of 29 November 1991, reproduced in
RGDIP, vol. 96, (1992), p. 264. The principle is confirmed in article 4 of the International Law Commission’s 2001
articles on responsibility of States for internationally wrongful acts.

3 Draft article 4, paragraph 4, of the Commission’s articles on responsibility of international organizations.

¥4 See, for example, article | of the Convention relating to a uniform law on the formation of contracts for the
international sale of goods (The Hague, 1 July 1964); article 1 of the European Convention providing a uniform law
on arbitration (Strasbourg, 20 January 1966); or articles 1 and 2 of the International Convention against the Taking
of Hostages (New York, 17 December 1979).
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was premature to devote a sepadatdt article to it, given thatn practical terms, the problem
did not seem to have arisen and that the parpbslraft articles 3.1.7 8.1.13 was to illustrate
the general guidance given in draft guideline3.With examples chosen on the basis of their
practical importance for Stat&.The Commission in fact considers that reservations to
provisions of this type would not be validifey had the effect of hindering the effective
implementation of the treaty.

3.1.12 Reservationsto general human rightstreaties

To assess the compatibility of a reservatidatithe object and purpose of a general treaty
for the protection of human rights, account shaltdien of the indivisibility, interdependence
and interrelatedness of the rights set out in the treaty as well as the importance that the right or
provision which is the subject of the reservatios Wéhin the general thrust of the treaty, and
the gravity of the impact the reservation has upon it.

Commentary

(1) Itisinthe area of human rights that thestmeservations have beerade and the liveliest
debates on their validity havaken place. Whenever nasary, the Commission has drawn

attention to specific problems that could arf€dt was nonetheless deemed useful to have a
specific draft guideline dealing with reservations made to general treaties such as the European,
Inter-American and African Conventions oetimternational Covemds on Economic, Social

and Cultural Rights and on Civil and Political Rigfis.

(2) Inthe case of the latter, the Human Rights Committee stated in its general comment No. 2
that:

¥5 See paragraph (15) of the commentary to draft guideline 3.1.5 below.

6 With regard to guidelines on the permissibility of reservations, see in particular paragraphs (8) and (9) of the
commentary to draft guideline 3.1.7 (“Vague or generalrvasiens”), paragraphs (8) and (9) of the commentary to
draft guideline 3.1.8 (“Reservations to a provisiditering a customary norm”) or paragraph (4) of the
commentary to draft guideline 3.1.9 (“Reservations contrary to a rjlis cdgens’) and the commentary to draft
guideline 3.1.10passim.

¥T These treaties are not the only ones covered by this draft guideline: a treaty such as the Convention on the Righ
of the Child (20 November 1989) also seeks to protect a very wide range of rights. See also the Convention on the
Elimination of All Forms of Discrimination against Women (New York, 18 December 1979) or the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families

(New York, 18 December 1990).
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“In an instrument which articulates very many civil and political rights, each of the
many articles, and indeed their interplay, secures the objectives of the Covenant. The
object and purpose of the Covenant is to eréagally binding standards for human rights
by defining certain civil and political rights and placing them in a framework of obligations
which are legally binding for those States which ratify; and to provide an efficacious
supervisory machinery for the obligations undertak&h.”

Taken literally, this position would render invalid any general reservation bearing on any one of
the rights protected by the CovendfitThat is not, however, the fiien of States parties which
have not systematically fimulated objections to reservations of this t§flegnd the Committee

itself does not go that far because, in the pagaws following the statement of its position of
principle, it sets out in greater detail the ardet uses to assess whether reservations are
compatible with the objeend purpose of the Covenafitit does not follow that, by its

very nature, a general resereatibearing on one of the protected rights would be invalid as

such.

%8 CCPR/C/21/Rev.1/Add.6, 11 November 1994, para. 7. See Francoise Hampson, Reservations to human rights
treaties: final working paper (E/CN.4/Sub.2/2004/42), para. 50.

%9 Some authors have maintained that the reservations regime is completely incompatible with human rights. See
Pierre-Henri Imbert, who does not share this radical view,dlestion des réserves et les conventions en matiere de
droits de 'homme”, imActes du cinquiéme colloque sur la Convention européenne des droits de I’ homme (Paris:

Pedone, 1982), p. 99 (also in English: “Reservations and Human Rights Convethtigaty Rights Review, vol. 6,
(1981), p. 28) okes réserves aux traités multilatéraux (Paris: Pedone, 1979), p. 249; Cocop,cit., p. 16, or

R.P. Anand, “Reservations to Multilateral Treatidsdian Journal of International Law, vol. 1 (1960), p. 88; see

also the commentaries on Human Rights Committee general comment No. 24 cited in note 348 above, by

Elena A. Baylis, “General comment 24: Confronting Biteblem of Reservations to Human Rights Treaties”,

Berkeley Journal of International Law, vol. 17 (1999), pp. 277-329; Catherine J. Redgwell, “Reservations ...",

op. cit., pp. 390-412; Rosalyn Higgins, “Introduction”, in J.P. Gardner (exb.)cit., pp. XVii-xxix; or

Konstantin Korkelia, “New Challenges to the Regime of Reservations under the International Covenant on Civil
and Political Rights”, EJIL, vol. 13, (2002), pp. 437-477.

%0 gee, for example, the reservation of Malta to article 13 (on the conditions for the expulsion of aliens), to which
no objection has been entered (skdtilateral Treaties ..., op. cit.), vol. I, pp. 182-183 (chap. IV.4)). See also the
reservation by Barbados to article 14, paragraph 3, or the reservation by Belize to the same phbdisfrl{y9);

or else the reservation by Mauritius to article 22 of the Convention on the Rights of theil@thilgh( 326

(chap. IV.11)).

%! See general comment No. 24, paragraphs 8-10: these criteria, beyond that of the compatibility of a reservation
with the object and purpose of the Covenant, have to do with the customary, peremptory or non-derogable nature of
the norm in question; see draft guidelines 3.1.8-3.1.10.
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(3) Likewise, in the case of the 1989 Conventon the Rights of the Child, a great many
reservations have been madéhe provisions concerning adoptidfi.As has been noted, [t
would be difficult to conclude that this issuess fundamental to the Convention as to render

such reservations contrary to its object and purpSae”.

(4) In contrast with treaties relating to a particular human right, such as the conventions on
torture or racial discriminain, the object and purpose of general human rights treaties is a
complex matter. These treaties cover a wide range of human rights and are characterized by the
global nature of the rights that they are intentbeprotect. Neverthelesspme of the protected

rights may be more essential than otH&tsnoreover, even in the case of essential rights, one
cannot preclude the validity efreservation dealing wittertain limited aspects of the
implementation of the right in question. In thespect reservations to general human rights

treaties pose similar problemsreservations to provisionslating to non-derogable rights>

(5) Draft guideline 3.1.12 attempts to strikpaaticularly delicate balance between these

different considerations by combining three elements:

— “The indivisibility, interdependence and interrelatedness of the rights set out in the

treaty”;

— “The importance that the right or provision s is the subject of the reservation has
within the general thrust of the treaty”; and

— “The gravity of the impadhe reservation has upon it".

(6) The wording of the first element is takieom paragraph 5 of the Vienna Declaration and

Programme of Action, adopted by the Wodldnference on Human Rights on 25 June 1993

%2 Articles 20 and 21; sédultilateral Treaties ..., op. cit., vol. I, pp. 321-336 (chap. IV.11).

%3 W.A. Schabas, “Reservations to the Convention on the Rights of the @hpildit., p. 480.
354

See paragraph (3) above.

%5 See draft guideline 3.1.10 above, and in partiqoéaagraphs (4) to (8) of the commentary thereto.
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It emphasizes the global nature of the protedifborded by general human rights treaties and is
intended to prevent their dismantliffg.

(7) The second element qualifig previous one by recognizing - in keeping with

practice - that certain rights protected by eéhestruments are no less important than other
rights - and, in particular, non-derogable offéd:he wording used signals that the assessment
must take into account both the rights concerfseibstantive approach) and the provision of the
treaty in question (formal approach), since it basn noted that one and the same right may be
the subject of several provisions. As for the esgpron “general thrust of the treaty”, it is taken

up in draft guideline 3.1.5%

(8) Lastly, the reference to “the gravity okthmpact the reservation has upon” the right or the
provision with respect to which it was made indicates that even in the case of essential rights,
reservations are possible if they do not precluaection of the rights in question and do not

have the effect of excessivatyodifying their legal regime.

3.1.13 Reservationsto treaty provisions concer ning dispute settlement or the
monitoring of the implementation of the treaty

A reservation to a treaty provision concerning dispute settlement or the monitoring of the
implementation of the treaty is not, in itseffcompatible with the object and purpose of the
treaty, unless:

() The reservation purports to exclude or nfipthe legal effect of a provision of the
treaty essential to itison d étre; or

(i)  The reservation has the effect of excluding the reserving State or international
organization from a dispute settlement or treaty implementation monitoring
mechanism with respect to a treaty provision that it has previously accepted, if the
very purpose of the treaty is to put such a mechanism into effect.

%6 \/ienna Declaration and Programme of Action (A/CONF.157/23). This wording has since been regularly
adopted - see in particular General Assembly resolutions on human rights, which systematically use the
expression.

%7 See draft guideline 3.1.10 above.

%8 See in particular paragraph (14) (ii) of the commentary to draft guideline 3.1.5.
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Commentary

(1) In his first report on the law of treaties, FRi@urice categorically stated: “It is considered
inadmissible that there should be parties t@aty who are not bound by an obligation for the
settlement of disputes arising undeifithis is binding on other parties®® His position,

obviously inspired by the cold war debate ogsereations to the Genocide Convention, is too
sweeping; moreover, it was rejected by the Iragamal Court of Justicayhich, in its orders

of 2 June 1999 in response to Yugoslavia’s retsuor the indication gbrovisional measures
against Spain and against the UniBdtes in the cases concerniregality of Use of Force,

clearly recognized the validity of the reservations made by those two States to article IX of the
Genocide Convention of 1948, whiclvgs the Court jurisdiction toglar all disputes relating to

the Conventiorf® even though some of the parties tHoutpat such reservations were not

compatible with the object and purpose of the Converition.

(2) Inits order on a request for the indicatadrprovisional measures in the case concerning
Armed Activities on the Territory of the Congo (New Application: 2002), the Court came to the
same conclusion with regardttoe reservation of Rwanda taathsame provision, stating that
“that reservation does not bear on the substanteedaw, but only on the Court’s jurisdiction”
and that “it therefore does not appear caytta the object and purpose of the Conventif'lt
upheld that position in its Judgment of 3 Felbyu2006: in response to the Democratic Republic
of the Congo, which had held that the Rwandsservation to article IX of the Genocide
Convention “was invalid”, aftereaffirming the position it had kan in its advisory opinion of

28 May 1951 orReservations to the Convention on the Prevention and Punishment of the Crime

363

of Genocide,™ according to which a reservation t@tlConvention woultbe permitted provided

it was not incompatible with the object and pase of the Conventiothe Court concluded:

%9 AJICN.4/101,Yearbook ... 1956, vol. II, p. 127, para. 96; this was the purpose of draft article 37, paragraph 4,
which the Special Rapporteur was proposibed(, p. 115).

%0 | C.J. Reports 1999, p. 772, paras. 29-33, and pp. 923-924, paras. 21-25.

%! SeeMultilateral Treaties ..., op. cit., vol. I, pp. 129-132 (chap. IV.1) (see in particular the clear objections to that
effect of Brazil, China (Taiwan), Mexico and the Netherlands).

%2 Order of 10 July 2002,C.J. Reports 2002, p. 246, para. 72.
%3 1.C.J. Reports 1951, p. 15.
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“Rwanda’s reservation to Artie IX of the Genocide Conwéion bears on the jurisdiction
of the Court, and does not affect substantbligations relating to acts of genocide
themselves under that Convention. In thewistances of the present case, the Court
cannot conclude that the resation of Rwanda in questiowhich is meant to exclude a
particular method of settling a dispute telg to the interpretation, application or
fulfilment of the Convention, i® be regarded as being imspatible with the object and

purpose of the Conventiofi*

The International Court of Justice, confirmingptsor case law, thus gave effect to Rwanda’s
reservation to article IX ahe Genocide Convention. Thisrelusion is corroborated by the
very common nature of such reservations aecethatic practice followed in the objections to

them>®®

(3) Intheir joint separate opinion, however, selvprdges stated the etv that the principle
applied by the Court in its judgment might et absolute in scope. They stressed that there
might be situations where reservations usks concerning dispute settlement could be

contrary to the treaty’s object and purepst depended on the particular c&8e.

%4 Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo v.
Rwanda), Judgment of 3 February 2006, para. 67.

%5 gee in this connection R. Riquelme Cortagip cit., pp. 192-202. As it happens, objections to reservations to
dispute settlement clauses are rare. Apart from the objections raised to reservations to article IX of the Genocide
Convention, however, see the objections formulated by several States to the reservations to article 66 of the Vienna
Convention on the Law of Treaties, in particular the objections of Germany, Canada, Egypt, the United States of
America (which argued that the reservation of Syria “is incompatible with the object and purpose of the Convention
and undermines the principle of impartial settlement of disputes concerning the invalidity, termination and
suspension of the operation of treaties, which was the subject of extensive negotiation at the Vienna Conference”
(Multilateral Treaties ..., op. cit., vol. I, p. 385 (chap. XXIll.1)), Japan, New Zealand, the Netherlands (“provisions
regarding the settlement of disputes, as laid down in article 66 of the Convention, are an important part of the
Convention and ... cannot be separated from the substantive rules with which they are conhietierd”382)),

the United Kingdom (“These provisions are inextricably linked with the provisions of Part V to which they relate.
Their inclusion was the basis on which those parts of Part V which represent progressive development of
international law were accepted by the Vienna Conferenit®d.,(p. 384)) and Sweden (espousing essentially the
same position as the United Kingdoibid., p. 383)).

%6 Joint separate opinion of Judge Higgins, Judge Kooijmans, Judge Elaraby, Judge Owada and Judge Simma to the
judgment of 3 February 20086, referred to in note [364] above, para. 21.
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(4) The Human Rights Committee, meanwhile, felt that reservations to the International
Covenant on Civil and Political Rights of 1966 ti&lg to guarantees of its implementation and
contained both in the Covenant itself and in@pional Protocol theretocould be contrary to

the object and purpose of those instruments:

“These guarantees provide the necessary framefwosecuring the rights in the Covenant
and are thus essential toatisject and purpose. ... The Covenangnvisages, for the better
attainment of its stated objectives, a monitoring role for the Committee. Reservations that
purport to evade that essential element irdigggn of the Covenant, which is ... directed

to securing the enjoyment of the rights, arencompatible with its object and purpose. A
State may not reserve the right not to presereport and have it considered by the
Committee. The Committee’s role under th@vénant, whether undarticle 40 or under

the Optional Protocols, necessarily entaiteripreting the provisions of the Covenant and
the development of a jurisprudence. Accordingly, a reservation that rejects the
Committee’s competence to interpret the requirements of any provisions of the Covenant

would also be contrary to the object and purpose of that tr&aty.”
With respect to the Optional Protocol, the Committee adds:

“A reservation cannot be made to the Guavat through the vehicle of the Optional

Protocol but such a resenatiwould operate to ensure tlila¢ State’s compliance with

the obligation may not be tested by @emmittee under the first @pnal Protocol. And
because the object and purpose of the first Optional Protocol is to allow the rights
obligatory for a State under the Covenant to be tested before the Committee, a reservation
that seeks to preclude this would be conttarthe object and purpose of the first Optional
Protocol, even if not of the Covenant. Aeevation to a substantive obligation made for

the first time under the first Optional Protoeaduld seem to reflect an intention by the

%7 Human Rights Committee, general comment No. 24 (CCPR/C/21/Rev.1/Add.6), 11 November 1994, para. 11;
see also Frangoise Hampson, Reservations to Human Rights Treaties: Final Working Paper
(E/CN.4/Sub.2/2004/42), para. 55.
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State concerned to prevent the Committee from expressing its views relating to a particular
article of the Covenant in an individual cag®.”

Based on this reasoning, the Committee, inRiele Kennedy case, held that a reservation made
by Trinidad and Tobago excluding the Committee’s competence to consider communications

relating to a prisoner underrgence of death was not vaffd.

(5) The European Court of Human Rights, inltoezidou case, concluded from an analysis of
the object and purpose of the European Cotimermn Human Rights “that States could not
qualify their acceptance of the optional clauses thereby effectively excluding areas of their law
and practice within their ‘jusdiction’ from supervision by the Convention institutioH$and

that any restriction of its competenaione loci or ratione materiae was incompatible with the

nature of the Conventiofi*
(6) This body of case law led the Commission to:

1. Recall that the formulation of resergaus to treaty provisions concerning dispute
settlement or the monitoring of the implementawbthe treaty is not in itself precluded; this is

the purpose of thechapeau” of draft guideline 3.1.13,

2. Unless the regulation or monitoring in question is the purpose of the treaty

instrument to which a resation is being made, and

%8 Human Rights Committee, general comment Noci24,para. 13. In the following paragraph, the Committee
“considers that reservations relating to the required procedures under the first Optional Protocol would not be
compatible with its object and purpose”.

%% Communication No. 845/199Bennedy v. Trinidad and Tobago (CCPR/C/67/D/845/1999), Report of the

Human Rights Committeéfficial Records of the General Assembly, Fifty-fifth Session, Supplement No. 40

(A/55/40), vol. 1), annex XI.A, para. 6.7. To justify its reservation Trinidad and Tobago argued that it accepted “the
principle that States cannot use the Optional Protocol as a vehicle to enter reservations to the International Covenant
on Civil and Political Rights itself, but [it] stresses that its Reservation to the Optional Protocol in no way detracts
from its obligations and engagements under the Covenariultilgteral Treaties ..., op. cit., vol. |, p. 234

(chap. IV.5)). Seven States reacted with objections to the reservation, before Trinidad and Tobago finally denounced
the Protocol as a whol&xd., pp. 239-240, note 3).

370 Judgment of 23 March 1996CHR, Series A, vol. 310, p. 27, para. 77.

3 |bid., paras. 70-89; see in particular paragraph 79. See also the decision of 4 July 2001 of the Grand Chamber
on the admissibility of Application No. 48787/99 in the casHiefllascu et al. v. Moldova and the

Russian Federation, p. 20, or the judgment of the Grand Chamber of 8 April 2004 in the céssaofdze v.

Georgia (Application No. 71503/01), para. 140.
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3.  Nevertheless indicate theaState or an internationalganization cannot minimize its
substantial prior treaty obligations by formulagtia reservation to a treaty provision concerning
dispute settlement or the monitoring of the inmpdatation of the treaty at the time it accepts the

provision.

(7) Although some members hadisagreed, the Commission felt that there was no reason to
draw a distinction between these two types ok mions: even if their purposes are somewhat
different®? the reservations that can be formulatetidth types give ris® the same type of
problems, and splitting them into two separate draft guidelines would have entailed setting out

the same rules twice.

%72 |n part simply because the (non-binding) settlement of disputes could be one of the functions of a treaty
monitoring body and could be part of its overall task of monitoring.
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CHAPTER YV
SHARED NATURAL RESOURCES
A. Introduction

155. The Commission, at its fifty-fourth sessi(2002), decided to include the topic

“Shared natural resources”iis programme of work and appoed Mr. Chusei Yamada as
Special Rapportedf> A Working Group was also establishedassist the Special Rapporteur in
sketching out the general orientation of the¢dpithe light of the syllabus prepared in 2660.
The Special Rapporteur indicated his ititem to deal with confined transboundary
groundwaters, oil and gas in the context eftibpic and proposed a step-by-step approach
beginning with groundwater>

156. From its fifty-fifth (2003) to fifty-eigth (2006) sessions, the Commission received and
considered three reports from the Special Rappotteuring this period, the Commission
established three working groups: the first in 2@bvaired by the Speci&apporteur, assisted in
furthering the Commission’s considerationtloé topic; the second in 2005, chaired by

Mr. Enrique Candioti, reviewed and revised &b draft articles on the law of transboundary
aquifers proposed by the Special Rapportetnisrthird report (A/Gl.4/551 and Corr.1 and
Add.1) taking into account the debate ie thommission; and the third in 2006, chaired by

Mr. Enrique Candioti, completed the review and revision of the draft articles submitted by the
Special Rapporteur inis third report.

157. At its fifty-eighth session (2006), the Comnussifollowing its consideration of the report
of the Working Group containing 19 draft articiésand the report of the Drafting Committee,

373 Official Records of the General Assembly, Fifty-seventh Session, Supplement No. 10 (A/57/10 and Corr.1),

paras. 518-519. The General Assembly, in paragraph 2 of resolution 57/21 of 19 November 2002, took note of the
Commission’s decision to include the topic “Sharetlirad resources” in its programme of work. See also

Assembly resolution 55/152 of 12 December 2000.

3 |bid., Fifty-fifth Session, Supplement No. 10 (A/55/10), annex.
3% | bid., Fifty-seventh Session, Supplement No. 10 (A/57/10 and Corr.1), para. 529.

37 AJICN.4/533 and Add.1 (first report), A/ICN.4/539 and Add.1 (second report), and A/CN.4/551 and Corr.1 and
Add.1 (third report).

377 At the 2878th and 2879th meetings, on 18 and 19 May 2006. At the latter 2879th meeting, the Commission
decided to refer the 19 draft articles to the Drafting Committee.
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adopted on first reading the draft articles omlttw of transboundary aquifers consisting of
19 draft article$’ together with commentaries theréfdand decided, in accordance with
articles 16 to 21 of its statute, to transmit thaftdarticles, through the Secretary-General, to
Governments for comments and observatiorith the request that such comments and

observations be submitted to thecBtary-General by 1 January 2688.
B. Consideration of thetopic at the present session

158. At the present session, the Commission haddéfthe fourth report of the Special
Rapporteur (A/CN.4/580), whiclvas introduced by the Special Rapporteur at the

2921st meeting, on 18 May 20@n the same day, the Special Rapporteur gave an informal
briefing intended particularly for new members of the Commission on the draft articles on the
law of transboundary aquifers. The Commissionsidered the fourth report at its 2930th

and 2931st meetings, on 4 and 5 June 2007, respectively.

159. Atits 2920th meeting, on 16 May 2007, the Commission established a Working Group on
Shared natural resources, under the chairmansivp.dEnrique Candioti, to assist the Special
Rapporteur in considering a futumerk programme, taking into account the views expressed in
the Commission. The Working Group held foueetings on 18 May, on 4 and 5 June and on

17 July 2007. At its 2947th meeting, on 3 August 2007, the Commission took note of the report
of the Working Group (see sect. C, below). Tleer8tariat was also requested to circulate to
Governments the questionnaire seeking inforomabn State practice regarding oil and gas.

1. Introduction by the Special Rapporteur of hisfourth report

160. The Special Rapporteur recalled thatGbenmission at its session in 2006 completed, on
first reading, the draft articles on the lawti@nsboundary aquifers.rgie written comments and
observations of Governments were expectetl Bgnuary 2008, the second reading of the draft

articles would have to be fdered until the sixtieth session of the Commission in 2008. The

378 At the 2885th meeting, on 9 June 2006.
9 At the 2903rd, 2905th and 2906th meetings on 2, 3 and 4 August 2006, respectively.
%0 At the 2903rd meeting, on 2 August 2006.
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fourth report therefore only adeBsed one particular aspect camming the relationship between
the work on transboundary aquifers and any fuivwek on oil and gas. The Special Rapporteur
proposed that the Commission should proceed thétsecond reading of the draft articles on the
law of transboundary aquifers in 2008 and treat$bbject independently of any future work by
the Commission on oil and gas. The looming peaspf a water crisis that would affect
hundreds of millions of people, p&ularly in the developingvorld, required an urgent
formulation of an international legal framewdbr reasonable and equitable management of

water resources, internatial cooperation, as well asttlement of disputes.
(@) Relationship between thework on groundwatersand that on oil and gas

161. The Special Rapporteur prefaced theusision by addressing the similarities and

dissimilarities between oil and gas on the one hand and aquifers on the other, from scientific and
technical perspectives, as wadl in the light of the polital, economic and environmental

aspects, noting that in the main, there existed a close similarity between the physical features of a
non-recharging aquifer and the reservoir rock of oil and gas. On the whole, however, the
differences pointed to the need for separaatment. The Special Rapporteur highlighted the

fact that freshwater was a life supporting reseuital for the human being for which there

existed no alternative resource. Freshwater was also (a) a vital resource for hygienic living of the
human being; (b) indispensable for food productamd (c) an essentimigredient of natural
ecosystems and organic life of the planeeséhconsiderations necessitated a management

policy of groundwaters that was to théferent from that of oil and gas.
(b) Oil and gas

162. The Special Rapporteur reached the abovduians by offering an overview of the
opposing theories relating to the origin of oil aya$, their formation, the history of the modern
oil industry and the impact of exploitation on #evironment, primarily noting that the organic
material source theoyyn particular thekerogen origin theory, now prevailed over the earlier
inorganic source theory. According to tkeeogen theory, living organisms (animal and plant)
that accumulated at the bottom of oceans akeklatogether with sediment, fossilized and

formed material calledkerogen”. With the combined effect of bacteria, geothermal heat and
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underground pressurkerogen turns into petroleum and resial water. This process of
formation and accumulation of hydrocarbons oot over long periods stretching hundreds of
millions of years. Although such processes were continuing, any current recharge of
hydrocarbons in existing oil fields was negligilfor practical purposes. Accordingly, oil and

natural gas should be consieéra non-renewable resource.

163. Underground pressure forces the petroland water to move upward through rock
formations until such petroleum and water weogest in pores of reservoir rock. The reservoir
rock was a geological formation, which usuallysisted of sand, sandstomevarious kinds of
limestone. The reservoir rock was usually of marine origin and the water wa&®bfegroleum
and water were distributed within the reservoir rock vertically in the order of their densities:
natural gas, in the upper zone, oil in the lom@ne where both oil and natural gas existed, and
water, at the very bottom. The gas zone wasshatply separated from the oil zone. However,
there was a transition zone between the oil arténzanes, or between the gas and water zones,
in the absence of oil. A cap rock overlaying theergoir rock functioned as a seal that prevented
further upward movement of oil and natural gas and it only shot up when a well was drilled
through the cap rock. As oil and natural gasrofteexisted in the same reservoir rock although
they also existed singly, they should be treai®dne resource for the purpose of any work of

the Commission.

164. As for the history of the modern oil industry, it was not until 1859 that E.L. Drake
successfully drilled the first oil well in Rasylvania. The production over the years had
increased exponentially in almost eyepntinent and on continental shel#&slt was now
taking place within the jurisdiction of more than 70 States and reached millions of barrels

per day.

165. In general, States or their political subdisi retained the right to lease oil fields under
their jurisdiction. In exceptional cases, oil and gase treated as private property of the owner

of the land above the reservoir rockt@keum was explored, produced and tradebly private

%! |t is worth noting in respect of groundwaters that submarine aquifers also exist.
%2 The survey and extraction of groundwaters is predominantly land-based.

%3 Compared to groundwaters, there are differencesyrs in which oil and gas are internationally traded.
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oil companies or State enterprises. Activities of State enterprises in this context would be
deemed to be of a commercial nature under cumggrnational law. A®il and natural gas were
fluid, exploitation by one party may affect othpgarties in another jurisdiction sharing an oil
field. However, information on this aspect wet readily available and extensive research

would be required in the future.

166. As regards pollution affecting oil and natwas stored in the reservoir rock itself it
seemed to be minimal. On the other hand, theogspion of an oil fietl and transportation of
petroleum had a risk of causing significant haonthe environment. Uses of petroleum as an
energy source emitting large amounts of greenhefieet gases were also a major contributing
factor to global warming. Similarly, waste pissal of petrochemical products was a source of

environmental concern.
(c) Thedraft articleson thelaw on transboundary aquifersadopted on first reading

167. The Special Rapporteur also informesl @ommission that UNESCO, whose experts had
assisted the Commission in the developmemth@fdraft articles on thlaw of transboundary
aquifers, was organizing regional seminars, goamtion with regional organizations, to brief
and sensitize Governments on the draft articles adopted on first reading with a view also to
encouraging them to submit their comments on the text. Such meetings were planned for
European States in ParisNday 2007, and for North Americar,atin American and

Caribbean States in Montreal in Sapber 2007. UNESCO was also seeking regional
cooperating partners to organgessions for Asian and Afric&tates. Arrangements were also
made with the Asian-African Legal Consultati®@eganization for the Special Rapporteur to brief

its session in Cape Town inly2007 on the draft articles.
2. Summary of the debate
(@) Relationship between thework on groundwatersand that on oil and gas

168. In their comments, members of the Comrais$ocused their particular attention on the
relationship between the work on groundwaterstaation oil and gas. Members welcomed the
report of the Special Raprteur, which succinctlgnd starkly made a good case for the separate

treatment of the law on transboundary groundwatadsissues concerning oil and gas and, on
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the whole, they agreed with the Spe&alpporteur’s overview dhe similarities and
dissimilarities and hisscommendation that the Commission sdquioceed with and complete
the second reading of the law of transboundaryfariindependently of any future work on oil

and natural gas.

169. However, members expredshfferent views rgarding whether and how the Commission
should deal with oil and gas. Some membeesved it essential that the Commission take up the
matter only once it completes the second readirthe law of transboundary groundwaters,
including deciding whether or not oil and gas shdaddconsidered at all. It was noted that the
debate in the Sixth Committee on the matter duttegsixty-first session (2006) appeared to be
inconclusive as to the direction that themmission should take and, bearing in mind the
complexity of the subject, these members advocated a more cautious approach. In this
connection, it was suggested teate additional preliminary reseharwork, preferably with the
assistance of the Secretariat, be carried out, on State practice, including on treaty practice, befol
taking a definitive position on whether the pragige development and codification of the law

in the area was merited. It was pointed out is thgard that the Secretariat had already done
some work in this field while preparinige Handbook on maritime lif®itation, which could be

updated and tailored to assise Commission in its work”

170. Some other members recalled that thetapioriginally conceived in the 2000 syllafts
already included the study of oil and gas, #at a step-by-step approach, beginning with
groundwaters, was proposed by the SpecigbBeeur. Some members stated that the
General Assembly resolution hgiven a mandate to the Commission to deal with oil and gas,
which was one part of the topic. As such, theas no further need to consider whether or not
the Commission should take up the remaining patti@topic, irrespective of the final outcome
of such an exercise. In this context, it was necessary that the Commission establish a clear

timetable that would lead to the commencement of work on oil and gas as a matter of priority.

%% United NationsHandbook on the delimitation of maritime boundaries, Sales No. E.01.V.2. See also Maritime
Boundary Agreements, 1970/84, Sales No. E.87.V.12; 1942/69, Sales No. E.91.V.11; 1985/9, Sales No. E.92.V.2;
and Current Developments in State Practice, Sales No. E.87.V.3 No. |; Sales No. E.89.V.7 No. Il; Sales

No. E.92.V.13 No. lll; Sales No. E.95.V.10 No. IV.

%5 Official Records of the General Assembly, Fifty-fifth Session, Supplement No. 10 (A/55/10), annex.
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While acknowledging that sonaelegations in the Sixth @Ganittee had expressed concern
regarding the complexity of taking up oil andsgthe point was made that it was precisely

because such resources would have a transboundary componafraradi parts thereof

would fall under the jurisdiction ainother State that guidelinesuld be useful to provide

adequate protection of the oesce in question and promote coggi®n in inter-State relations.

The sharing of the resource did not at all imghy qualification of the sovereignty of the State

over the resources within its territory. Similarly, it was pointed out that the shared character of
the resource was the essential criterion inGbenmission’s choice to deal with a particular
resource within the context of the topic. Althbugl and gas might not be vital to human life as
groundwaters, such resources were of strategioitance to States, and the search for energy
resources was one of the pressing issues of contemporary times. An elaboration of a regime for
their exploitation would provide legal clarity, and would help to foster peace and stability among
States. There was State practice on which to proceed. Indeed, there were more agreements in this
field than on groundwaters.

171. Yet some other members olvserthat while it may not beecessary to complete the
consideration of groundwaters fitsefore the Commission begins work on oil and gas, including
through the conduct of background research workoiild still be necessary to bear in mind the
possible impact that the two subjects may haveawh other and such a relationship should not
be rejected priori.

172. While indeed the two subjects would lEated independently of each other some
members noted that there were already aegapects in the law relating to transboundary
aquifers which may be relevantrespect of the oil and gas, and that this was the case with
regard to provisions on general principles, irtipalar concerning sovereignty, equitable and
reasonable utilization, the obligation not to casigaificant harm, as well as the general
obligation to cooperate, even though in someaimsts the content of the rule or obligation may

not be same.

173. Some other members stressed the differendbe characteristics between groundwater
and oil and gas, noting in paniar that States deal with oil and gas as an economic and
industrial necessity. Accordingly, a different apgeb was called for, in particular the principle

of unitization for joint development was essential in developing the regime on oil and gas.
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(b) Thedraft articleson thelaw of transboundary aquifers adopted on first reading

174. Members in general welcomed the compieby the Commission of the draft articles on
the law of transboundary aquifers adopted on feating, acknowledging also that the briefing
by the Special Rapporteur during the current sesshly helped to highlight the significance of
the topic and its relevance inagons among States. They alsoked forward to embarking on

a second reading of the text once commentsoasdrvations from Governments were received.
The work undertaken thus far was based on veeifvfled principles of inteational law and had
preserved a crucial balance that revolved ardbegermanent sovereignty of States over
natural resources, their reasomaahd equitable utilization, thgreservation and protection and
the obligation not to cause significant harm. Wuek would also help in fostering cooperation

among States.

175. Regarding the final form, some members faedunodel principles, including in the form

of a model convention for use #mally or regionally taking into account specific needs of the
States concerned, while some other membgyseszed preference for a framework convention.

It was also pointed out that the two possibilities should not be considered to be exclusive of eact

other. Yet some members felt that it vogemature to decide on the final form.

176. Some members also welcomed the initiativel IESCO to organize regional meetings to
sensitize Governments on the draft articles amlessed the hope that all regions will manage
to benefit from such meetings. Despite #teomplishment of the Commission there was still
much that needed to be done in termdisg§eminating knowledge remgiing the importance of

groundwaters and their regulation.
3. Special Rapporteur’s concluding remarks

177. The Special Rapporteur exgsed his appreciation to meenb for their positive reaction

to the recommendation that the Commission proeggtdthe second reading of the law of
transboundary aquifers ingiendently of issues concerning oil and gas. Although some different
views had been expressed on whether or not aidadiad been made that and gas were part

of the topic, the Special Rapporteur felt tthere was a general recognition of the need to

conduct preliminary studies ofl and gas, including a compilation of State practice.
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C. Report of the Working Group

178. The Working Group decided to deal with theseies, namely (a) the substance of the draft
articles on the law of transboundaguifers adopted on first readin®) the final form that the

draft articles should take; (tgsues involved in the consideration of oil and gas.

179. The Working Group had before it informappes circulated bthe Special Rapporteur
containing excerpts from the summary recarfithe debate on thepic “Shared national
resources” in the Sixth Committee during the sixty-first session of the General Assembly, and
excerpts of the topical summary on the topic ‘18danatural resources”, as well as a preliminary
bibliography on oil and gas prepared with #ssistance of the Chairman of the Working Group.
The Working Group held four meetings, onN8y, on 4 and 5 June and on 17 July 2007.

180. The Working Group was mindful of the fécat the draft articles on the law of
transboundary aquifers adopted on first reatliag) already been submittéo Governments for
their comments and observations, including orfitred form. Accordingly, the comments made
in the Working Group were informal in characéed only intended, as part of a brainstorming
exercise, to facilitate the SpecRapporteur’s work in the pregion of his fifth report and did
not prejudge or prejudice any further analysisl discussion to beade during the second
reading of the draft articles, taking into aoat the comments and obsdrgas of Governments.
Some members indicated the importance of maintaining the balance achieved in the first reading
text, in particular with respect to draft artglé (Scope) and 14 (Planned activities). Some other
members made comments or sougpecific clarifications regding the draft articles, in

particular with respect to dradirticles 1 (Scope), 2 (Use tefrms), 3 (Sovereignty of aquifer
States), 4 (Equitable and reasonable utilizatioifrastors relevant to equitable and reasonable
utilization), 7 (General obligation to coopera&)Regular exchange of data and information),
11 (Prevention, reduction andrdrol of pollution), 14 (Planneaktivities) and 19Bilateral and
regional agreements and arrangements). Yraesather members preferred to make their
comments at the appropriate ticharing the consideration oférsecond reading of the draft
articles. The Special Raorteur responded to the questipesed and took note of the comments

made.
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181. It was recalled that the Commission makescommendation on the final form to the

General Assembly at the consion of a second reading. Since the final form would have a
bearing on the substance of the text, includingssues relating to the relationship between any
future binding instrument and existing bilateral agreements or arrangements, as well as
concerning dispute settlement, it was noted that an early exchange of views on the matter would
assist the Special Rapporteur in the prepamadf his fifth reportWhile members expressed

views on the different possibilitiegicluding preference for either a non-binding instrument in

the form of a declaration of ipciples or a binding format bwyay of a framework convention,

the Working Group refrained from taking adgfinitive position on the final form. Some

members also stressed the importance of the rimerfarmulation of the draft articles adopted

on first reading.

182. Regarding issues involved in the consitienaof transboundary oil and gas resources, a
suggestion was made that the Secretariat prepare a survey of State practice on oil and gas. Suc
survey would assist the Commission in sketchingloifuture treatment of that part of the

topic. Following a discussion on the various optjahe Working Group agreed as a first step to
prepare a questionnaire on Statactice for circulation to Govements. Such a questionnaire
would, inter alia, seek to determine whether there were any agreements, arrangements or
practice regarding the exploration and exploitatd transboundary oil and gas resources or for
any other cooperation for such oil or gagluding, as approfte, maritime boundary

delimitation agreements, as well as unitization and joint development agreements or other
arrangements; the content of such agreements or arrangements or a description of the practice,
well as any further comments or informatiorgluding legislation, judicial decisions, which
Governments may consider to be relevant or useful to the Commission in the consideration of

issues regarding oil and gas.

183. Some members were of the view that thest@s®ie of the Secretatriaill subsequently be
necessary for analysis of the State practice. It was also suggested that the Secretariat assist in t
identification of expertise within the United Nat®system to provide at the appropriate time

the scientific and technical bagiound information in the elabdran of the subject as was done

with the draft articles on Va of transboundary aquifers.
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CHAPTER VI
EXPULSION OF ALIENS
A. Introduction

184. The Commission at its fiftieth session (19@®ktnote of the report of the Planning Group
identifying, inter alia, the topic of “Expulsion of alies” for possible inclusion in the
Commission’s long-terrpprogramme of worke® which was subsequently done at the
fifty-second session (2008 A brief syllabus describing theossible overall structure of and
approach to the topic was annexedhat year's report of the Commissifiin paragraph 8 of
resolution 55/152 of 12 December 2000, the Genesaémbly took note of the topic’s inclusion

in the long-term programme of work.

185. At its fifty-sixth session, the Comssion decided, at its 2830th meeting,

on 6 August 2004, to include the topic “Expaolsiof aliens” in itscurrent programme of
work, and to appoint Mr. Maurice Kamé&s Special Rapporteur for the tofitThe

General Assembly, in paraga5 of its resolution 59/41 @ December 2004, endorsed the

decision of the Commission to include the topic in its agenda.

186. At its fifty-seventh session (2008)e Commission considered, at its 2849th
to 2852nd meeting&® the preliminary report of th8pecial Rapporteur (A/CN.4/554).

187. At its fifty-eighth session (2006), ther@mission had before it the second report of the
Special Rapporteur (A/CN.4/573) and a study preghéay the secretariat (A/CN.4/565). At that

session, the Commission decided to considesétond report at its next session, in 2807.

%6 Official Records of the General Assembly, Fifty-third Session, Supplement No. 10 (A/53/10), para. 554.
%7 |bid., Fifty-fifth Session, Supplement No. 10 (A/55/10), para. 729.

%8 |bid., annex.

% |pid., Fifty-ninth Session, Supplement No. 10 (A/59/10), para. 364.

%0 |pid., Sixtieth Session, Supplement No. 10 (A/60/10), paras. 242-274.

*1 |pid., Sixty-first Session, Supplement No. 10 (A/61/10), para. 252.
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B. Consideration of thetopic at the present session

188. At the present session, the Commissiahldedore it the second and third repatshe

Special Rapporteur (A/CN.4/5&%d Corr.1 and A/CN.4/581), wihidt considered at its 2923rd

to 2926th meetings, from 23 to 29 May 2007, and at its 2941st to 2944th meetings, from 24 to
27 July 2007, respectively. At its 2926th meeting, held on 29 May 2007, the Commission
decided to refer to the Drafting Committee draft articles 1 and 2, as revised by the Special
Rapporteur at that meetifitf. At its 2944th meeting, held on 27 July 2007, the Commission

decided to refer to the Drafting Committee draft articles 3 to 7.
1. Introduction by the Special Rapporteur of hissecond and third reports

189. The Special Rapporteur recalled thatGbenmission had endorsed most of the Special
Rapporteur’s choices and, broadly speakingdtiaét work plan contained in annex | to the
preliminary report. The States that had spadkietihe 2005 session of the Sixth Committee of the
General Assembly haekpressed support for the genergbp@ach proposed by the Special
Rapporteur, emphasizing théerest, urgency and complexity of the topic.

190. The topic indisputably lent itself to cbdation, given the existence of a body of
customary rules, numerous treating-standing doctrine and Nvestablished, albeit relatively
recent, international and regidparisprudence. The study of the topic by the Commission was
all the more urgent in the light of the increstendency among States to carry out expulsions
without observing fundamental human rights nomagably in the context of efforts to combat

terrorism and in the face of the rising pbenenon of illegal immigration and refugee flows.

191. The second report, which embarked on a stfitye general rules on expulsion of aliens,
addressed the scope of the topic and thenttiefn of its constituent elements, and proposed
two draft articles (dfd articles 1 and 2).

192. There had appeared to be a cosisgrboth in the Commission and in the
Sixth Committee, that the topic should cover passresiding in the territory of a State of

which they did not have nationaljtwith a distinction being made between persons in a regular

%2 See below, notes 401 and 402.
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situation and those in an irregular situatiorjuding those who had been residing for a long

time in the expelling State. Refugees, asylum-seekers, stateless persons and migrant workers
should also be included. On the other hand, som@bers and delegatis had expressed doubt

as to whether the topic should include denial of admission with regard to illegal immigrants, the
situation of persons who had clgaal nationality following a change in the status of the territory
where they were resident in the context @€alonization, and the situation of nationals of a

State in situation of armed cdiof. In the opinion of the Speci&apporteur, denial of admission
and the situation of aliens titted to privileges and immunities undeternational law should be
excluded from the topic. According to draft articl&the topic should include aliens with

regular or irregular status, refugees, asykevkers, stateless persons, migrant workers,

nationals of an enemy State and nationals of the expelling State who had lost their nationality or

been deprived of it.

193. With regard to the definition of the tero=ed, which was dealtith in draft article 2%
the Special Rapporteur proposed that the carmefalien” should belefined in opposition to

38 Draft article 1 reads as follows:

Scope
1. The present draft articles shall apply to any person who is present in a State of which he or she is not a
national (essortissant).
2. They shall apply, in particular, to aliens who are present in the host country, lawfully or with irregular

status, to refugees, asylum-seekers, stateless persons, migrant workers, niassordissénts) of an enemy
State and nationalsessortissants) of the expelling State who have lost their nationality or been deprived of
it.
¥4 Draft article 2 reads as follows:
Definitions
For the purposes of the draft articles:

1. The expulsion of an alien means the act or conduct by which an expelling State compels a
ressortissant of another State to leave its territory.

2. @  An alien means eessortissant of a State other than thetiéorial or expelling State;

(b) Expulsion means an act or conduct by which the expelling State compels an alien to leave its
territory;

(© Frontier means the zone at the limits of the territory of an expelling State in which the alien no
longer enjoys resident status and beyond which the national expulsion procedure is completed;

(d)  Ressortissant means any person who, by any legal bond including nationality, comes under
[the jurisdiction] [the personal jurisdiction] of a State;

()  Territory means the domain in which the State exercises all the powers deriving from its
sovereignty.
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that of ‘ressortissant”, rather than that of “national”. Despite the variable senses in which the
term ‘ressortissant” was used, it could be agsied a broader meaning than that of “national” in
order also to cover persons subject to the authofityState as the result of a particular legal
connection, such as refugees, asylum-seegeigless persons orrpens affiliated with
territories under a mandate or gctorate. If necessary, draft al¢iQ, paragraph 2 (d), could be
reformulated to make nationality the main legal bond in this coritext.

194. In the preliminary report, the term “expulsia®noted a unilateralct by which a State
compelled an alien to leave texritory. Nevertheless, takingto account the comments made

by certain members as well as recent inteomati case law, the Special Rapporteur had come to
the conclusion that “expulsion” also covered cases where a State, by its conduct, compelled an

individual to leave its territory.

195. Since expulsion involved leaving the territofya State by crossing a frontier, draft

article 2 also proposed a definitiontb& terms “frontier” and “territory”.

196. The third report initiateconsideration of thgeneral principles relating to the expulsion of
aliens, proposing five driadrticles (draft articles 3 to 7). 8tate’s right to expel aliens was
presented as a right inherent in State sovereignty, deriving from the territorial competence of
each State, rather than a customary right conferred on a State by an “external” rule. However,
this right was subject to limits, among whia distinction should be drawn between limits
inherent in the international legal order (covered by draft artié?® 8hich exist independently

of other constraints relating to special areas of international law, and limits deriving from
international human rights law. Draft articles 4 to 7 related to the Inatitane personae of the

right of expulsion.

%5 The Special Rapporteur proposed the following alternative formulation: “Any person who has the nationality of
a State or who, by any other legal bond, comes under [the personal jurisdiction] [the jurisdiction] of a State.”

¥ Draft article 3 reads as follows:
Right of expulsion
1. A State has the right to expel an alien from its territory.

2. However, expulsion must be carried out in compliance with the fundamental principles of
international law. In particular, the State must act in good faith and in compliance with its international
obligations.
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197. A first limit, which was geout in draft article 47" was the prohibition of expulsion by a
State of its own nationals. However, this plotion, which is well estalished in contemporary
general international law, was subject tat@@ exceptions or derogations, which were
confirmed by practice. Yet the expulsion by a Stdtene of its nationalg/as always subject to
the requirement of consent by a receiving Stateas nevertheless without prejudice to the right
of the person expelled to return to his or t@untry at the request of the receiving State.

198. Draft articles 8% and 6% related to the situation o&fugees and stateless persons
respectively. They were designed to complentieatrules set out in the relevant provisions of
the 1951 Convention relating to the Status duBees and the 1954 Convention relating to the
Status of Stateless Persons. In the light ofredevelopments in effts to combat terrorism,

and also Security Council resolution 1373 (200Was possible to explicitly refer to terrorist

%7 Draft article 4 reads as follows:

Non-expulsion by a State of its nationals

1. A State may not expel its own nationals.

2. However, if, for exceptional reasons, it must take such action, it may do so only with the consent of a
receiving State.

3. A national expelled from his or her own Country shall have the right to return to it at any time at the

request of the receiving State.
¥8 Draft article 5 reads as follows:
Non-expulsion of refugees

1. A State may not expel a refugee lawfully in its territory save on grounds of national security or public
order [or terrorism], or if the person, having been convicted by a final judgement of a particularly serious
crime or offence, constitutes a danger to the community of that State.

2. The provisions of paragraph 1 of this article shall also apply to any person who, being in an unlawful
situation in the territory of the receiving State, has applied for refugee status, unless the sole manifest purpose
of such application is to thwart an expulsion order likely to be handed down against him or her [against such
person].

39 Draft article 6 reads as follows:
Non-expulsion of stateless persons

1. A State may not expel a stateless person [lawfully] in its territory save on grounds of national security
or public order [or terrorism], or if the person, having been convicted by a final judgment of a particularly
serious crime or offence, constitutes a danger to the community of that State.

2. A State which expels a stateless person under the conditions set forth in these draft articles shall allow
such person a reasonable period within which to seek legal admission into another country. [However, if after
this period it appears that the stateless person hag@otble to obtain admission into a host country, the

State may [, in agreement with the person,] expel the person to any State which agrees to host him or her].
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activities (as well as behavioumtended to facilitate such @aties) among the grounds which
could justify the expulsion of @efugee or stateleggrson, even if such activities could be
covered by the general ground of expulsion dase“national security”. Where stateless
persons were concerned, it was perhaps desirablevinof their speciastatus, not to make the
extent of their protection conditnal on whether they were in agrdar or irregular situation in
the expelling State. Under the heading of progressive development, it was also possible to
consider stipulating that the expelling State cdagdnvolved in the seardbr a receiving State

in the event that the stateless person hadoooid one within a reamable period of time.

199. Draft article ¥° set out the principle of the prdtiiion of the collective expulsion of
aliens, and for that purpose distinguished between collective expulsions in peacetime and those

occurring in wartime.

200. The prohibition of collective expulsionsgaacetime was absolutenature and was

confirmed by a variety of legaistruments, as well as the case law of regional human rights
institutions. However, the expulsion of a grougefsons whose cases had each been examined
individually did not fall under this ban. In this redathe first paragraph afraft article 7, which
referred to the criterion of “reasonable and objective examination” of the particular case of each

of the aliens concerned, drew on the relevarg tag of the European Court of Human Rights.

201. The collective expulsion of the nationalanfenemy State in wartime was not governed
either by the international law of armed conflict or by international humanitarian law. Practice in
this area was variable, and did not give rise eitiher general obligation for States to keep the

nationals of an enemy State on their territoryamiobligation to expel them. However, practice

40 Draft article 7 reads as follows:
Prohibition of collective expulsion

1. The collective expulsion of aliens, including migrant workers and members of their family, is
prohibited. However, a State may expel concomitangdyniembers of a group of aliens, provided that the
expulsion measure is taken after and on the basis of a reasonable and objective examination of the particular
case of each individual alien of the group.

2. Collective expulsion means an act or behaviouwliigh a State compels a group of aliens to leave its
territory.
3. Foreign nationals of a State engaged in armed conflict shall not be subject to measures of collective

expulsion unless, taken together as a group, they have demonstrated hostility towards the receiving State.
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and doctrine tended to show that the collecgxpulsion of the nationals of an enemy State
should be confined to aliens who were hostilthtoreceiving State; in contrast, it would seem
that the expulsion of nationals of an enenmgt&ivho were behaving peacefully should be

prohibited, as the ordinary ruleslating to expulsion in peacetimemained applicable to them.
2. Summary of the debate
(@) General commentsand methodology

202. The Special Rapporteur was commended oquthkty and depth dfis second and third
reports. Great appreciation was also expressed for the analytical study prepared by the

secretariat, which constituted a very valuable tool for the Commission in addressing the topic.

203. Several members emphasizeditigortance, urgency and complexity of the topic, taking
into account, in particular, the upsurgehe phenomenon of migration, including irregular

migration, and the challenges posed by the fight against terrorism.

204. The view was expressed that expulsioaliehs was a topic more suited to political
negotiation than to codification by an expeody. However, several members were of the
opinion that the topic lent itsetib codification, and it was assertdtat codification could take

the form of draft articles with a view the adoption of an international convention.

205. Some members were of thewithat all the existing rules in different areas, including

treaty rules, should be examined inedfort to develop a general regime thaiuld nevertheless
preserve the special rules established by certain specific regimes. Others considered that it was
not advisable to attempt toadlorate general rules on the issue and that the Commission should

instead focus on defining the rules applicabléhe various categories of aliens.

206. Several members ergsed support for the generppeoach taken by the Special
Rapporteur, emphasizing inrpaular the need to reconcile thght of a State to expel aliens

with the relevant rules of international law, including those relating to the protection of human
rights and to the minimum standards for the treatment of aliens. It was also asserted that the
Commission should focus on the rights and oblayegiof States, and not only on the relationship
between the expelling State and the expelled individual.
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207. It was observed that the issue of expulsiciehs was mainly goveed by national laws,
with States having an indisputablght to expel, subject to respect tbe relevant rules of
international law. Special attention must be gite national jurisprudexe, which contributed to
the development of certain criteria designed &vent the arbitrary use of the right to expel.
However, several members emphasized the rdleeofules of customary international law in the
establishment of limits to the right to expel.

(b) Specific comments
Article1. Scope

208. Several members emphasized the need cleatbfitee the scope of the topic, which was
not limited to theratione personae aspect. The debate was concerned with removal measures
and with the situations and persons to beeced. Some members sugtgal simplifying draft
article 1, paragraph 1, as proposed by the SpReapporteur, by statintpat the draft articles
applied to the expulsion of aliens. A proposatwaade to delete dtadrticle 1, since draft

article 2, which dealt with definitions, might suffice to delineate the parameters of the topic.

() Removal measuresand situations covered by the topic

209. While several memimsupported excluding non-admissiorabéns from the scope of the
topic, certain members expredsepreference for its inclusiomter alia, to take into account
the interests of the situation of the numerous illegal immigrants who were detained for long
periods. The view was expressed that thepezdlem that the Commissi should address was
not confined to expulsion but concerned mgeaerally the means - including refusal of
admission - by which States could control the @neg of aliens in their territory. It was also
suggested that the topic should include aligayang for admission to a State while already in
the international zone of that State. Furthemnar some cases, refusal of admission could be

incompatible with the principle afon-refoulement.

210. A number of members agreed that extradlishould be excluded from the scope of the
topic. However, it was suggested that the scenario of an expulsion constituting disguised
extradition should be addreslsén addition, certain members objected to the Special
Rapporteur’s proposal to exclude from the saoipdie topic extraordiary or extrajudicial

transfer (or rendition), which raisedrgeis problems in international law.
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211. Conflicting opinions were exg®ed concerning the possible inclusion in the scope of the
topic of expulsions carried out gituations of armed conflict. While some members were of the
view that the Commission should deal with tissue, others considered that the Commission
should exclude from the draft artislaf necessary by means of an explicit provision, an issue
covered by well-established rules of the lavaohed conflict, notably concerning expulsions in
the context of military occupatioit.was also proposed thatwithout prejudice” clause should

be included in respect of the rulglsinternational humanitarian law.

212. It was suggested that the Commission shstuldly the issue of ethnic cleansing aimed at
aliens, as well as deprivatiaf nationality followed by expulen, the conformity of which with
international law was questionablt was considered necessary for the topic to cover the

situation of persons who became aliens following the creation of a new State.
(i) Categoriesof personscovered by thetopic

213. Several members considered thatdraft articles should appy aliens physically present
in the territory of the expelling State, whettegally or illegally. However, a legal regime
governing expulsion must take account of théimtision between these twcategories of aliens.
It was also proposed that it should be specitied the draft articleapplied only to natural

persons, not to legal persons.

214. While some members emphasized the usesslof draft article 1, paragraph 2, which
contained a list of categoriesalfens to be coveredthers considered that this paragraph was
unnecessary and that the examples cited shotie aery most be included in the commentary.
It was also suggested that paragraphs 1 asfdte draft article shodlbe combined, deleting

the words “in particular” in paragraph 2. Anotivegw was that the current scope of the draft
articles was too broad and that the Commission should limit its work to certain categories of

aliens, which should be defined.

215. While certain members cleadypported excluding individisaentitled to privileges and
immunities under internationalMafrom the scope of the tapiconflicting opinions were

expressed concerning the possible inclusiomigfant workers. Some members suggested
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excluding refugees and stat&depersons, since their status with regard to expulsion was well
established and covered by a body of existihgstuncluding treaty rules. On the other hand,

other members considered that refugees atdlsss persons should be covered by the draft
articles, at least insofar as there remained gaps or shortcomings in the rules applicable to these
categories of persons. In thiegard, it was suggested thia¢ Commission should take into

account the recommendations of the ExeeuCommittee of the Programme of the

United Nations High Commissioner for Refugekesvas also suggested that a “without

prejudice” clause should be included in the dagtiicles in respect dhe rules relating to

refugees.
Article 2. Definitions

216. While certain members emplzsi the importance of clarifying the key concepts of the
topic at this stage and ensuring consistent use of the terms (including “expelling State”,
“receiving State” or “territorial State”) in the draft articles, others were of the view that the
Commission should advance with its work before deciding on definitions.

(i)  Theconcept of “alien”

217. Several members qtiesed the Special Rapporteugpproach, which consisted in
defining the concept of “ali® in opposition to that ofressortissant”, rather than that of
“national”. In particudr, it was pointed out that the definition o&Ssortissant” proposed by

the Special Rapporteur was tomad and created confusiomdathat the term in question

could not be translated, for example, into English and Spanish; accordingly, the criterion of
nationality alone should be es. Likewise, certain merebs proposed amending the

language of draft article 2, paragraph 2 kg)defining “alien” as a person who was not a
national of the expelling State, without makingy aeference to the tighe individual concerned
might have with another State. It was atsggested that the Commission should look into the
issue of dual nationality in the light of thdewvhereby expulsion of nationals ought to be
prohibited; in addition, it should be specifiedtlthe definition of “Gens” included stateless

persons.
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218. It was observed that certain categoriesiens, such as “refugees”, “asylum-seekers” and
“migrant workers”, needed to be definedwhs suggested that a broad definition should be
retained for the term “refugee”, taking into account recent developments that had affected this

concept.
(i)  The concept of “expulsion”

219. Several members agreeith the Special Rapporteur'sdad definition of the concept of
“expulsion”, contained in draft aicle 2, paragraph 2 (b), which was based on the element of
“compulsion”, exercised by mean$a legal act or conduct byedtexpelling State. However, it
was considered necessary to indicate thatsimition did not cover extradition (with the
possible exception of an expulsion constitutingsgdised form of extradition). In addition, the
need to elaborate criteria for determining wigetthe conduct of a Seashould be qualified as
expulsion was emphasizdd this vein, it was suggested thhée draft articles should specify
that the said conduct must involve compulsiaat teft the alien no option but to leave the
territory of the State. Another view was tleapulsion should be defined as an “act”, “conduct”
by the State being relevant mainly in the conhtégxesponsibility for aimnternationally wrongful
act. The view was also expressed that a dedimghould be devised cawg the entire process

of effecting the expulsion of an alien.
(iif) Theconceptsof “territory” and “frontier”

220. Certain reservations were exgged concerning the definitioosntained in draft article 2,
paragraphs 2 (c) and 2 (e). In addition, it weseated that the Commission should consider the
legal implications of the presence of an alien mtdrritorial sea, internal waters or archipelagic

waters of a State.

221. Doubts were expressed as @rtlevance of the concept oé&idence”, alluded to in draft
article 2, paragraph 2 (c), in defining State frers. It was emphasized that, in airport zones,
States must respect all their international obligations, including the right to consular assistance.
In addition, certain members were of the vithat a proper definition of the concept of

“territory” would makeit unnecessary to defirtbe term “frontier”.
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Article 3. Right of expulsion

222. A number of members considered that dréttlar3 established aifsbalance between the
right of the State to expel aliens and the gumeswhich should be granted to expellees. Others
considered that draft article 3 suffered from the defect of omitting any direct reference to the
rights of the expellee and reflected a questionable approach whereby only the rules considered
by the Special Rapporteur as inéxat in the international legarder because they derived from
sovereignty placed limits on the right of expulsiaa opposed to other rules - such as those
relating to human rights - which limited only its exercise. A preference was also expressed for
recognition that the right of expulsion was fioherent”, in the words of the Special

Rapporteur, but customary in nature.

223. Several members endatsiraft article 3, paragraph 1, whisét out the right of a State to
expel an alien. However, some members sugdestsbining paragraphs 1 and 2, adding to the
present paragraph 1 a reference to the limits imposed by international law on the right of
expulsion, including those stemming from theemational proteabin of human rights.

224. 1t was pointed out that in its present foparagraph 2 of draéirticle 3 was either

unnecessary or incomplete. One view was that it was preferable to stipulate that the right to expe
aliens was subject to the provisions of the @néslraft articles and to the special obligations

arising from the treaties by which the expallatate was bound, while other members were of

the view that a reference to the obligation to respect international law could suffice. Some
members considered that the reference to the “fundamental principles of international law” was
too narrow. It was also suggesteditth reference should be includeguscogens as well as to

certain rules specific to expulsion, such aséhset out in article 18f the International

Covenant on Civil and Political Rights.

225. Conflicting views were expressed on the needricexplicit reference to the principle of
good faith. It was also stated that decidinglmncontent of paragraph 2, and in particular
whether a reference to the provisions of thegmedraft articles coulduffice, would depend on
how exhaustive the articles were to be.
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Article4. Non-expulsion by a State of its nationals

226. A large number of members approved tletusion in the draft articles of a provision

relating to expulsion of nationals. Howevenyvas suggested that draifrticle 4 should be

deleted and the problem of exgpigin of nationals addssed in the commentary on draft article 3.
Others considered that only deprivation of nationality as a possible preliminary to expulsion fell
within the framework of the present topic.

227. It was observed that the issue of the expuilsf persons having twor more nationalities
should be studied in more detail and resolved widnaft article 4, or ira separate draft article.

In particular, it was necessarydonsider whether the criterion effectiveness ought to play a

role. Others considered that it wast appropriate to adess this topic in this context, especially

if the Commission’s intention was to help strengthen the rule prohibiting the expulsion of
nationals. It was also observed that the issue of deprivation of nationality, which was sometimes
used as a preliminary to expulsion, deserved thdratgdy. In that regard, it was suggested that
steps of that kind should be prohibited. It aés0 suggested that a reference to “banning”

should be included idraft article 4.

228. Several membessipported the prohibition on the expuls@mationals as set out in draft
article 4, paragraph 1. It was also suggestatisuch protection should be extended to
individuals deprived of their tianality and to certain categoriealiens who hd particularly
close ties with the expelling State.

229. Some members underlined timeonditional and absdkinature of the prohibition on the
expulsion of nationals, in the light of various imational instruments. In that context, it was
suggested that paragraph 2 of draft article 4¢clwhecognized the possibility of exceptions to
the principle of non-expulsion, should be deletegdrticular, it was held that certain examples
which the Special Rapporteur had cited in suppbsuch exceptions were of purely historical
interest, or involved cases ettradition rather than expulsioBxpulsion of nationals could at
best be justified, in extreme cases, in terma sffiate of necessity. Another proposal was that
paragraphs 2 and 3 should be modified so &ggiaight the fact that extradition or exile
imposed by a judicial authority as an altdéiveato prison were the only lawful measures by

means of which natiofgcould be removed.
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230. It was suggested that the wording of the exwepin paragraph 2 of draft article 4 should
be tightened up and that the concept of “excepligesons” which could be used to justify the
expulsion of a national should be clarified. The goeswas also raised of whether such reasons

should not in any case be set out in the law.

231. It was suggested that draft article 4 shouttude a reference to the procedural safeguards
that should be granted to expelled individuBlsiphasis was also placed on the importance of
acknowledging that expelled natidm&ad the right to return to their own country when the
reasons which had led to their expulsion had ceased to exist, or when, as a result of the

emergence of new elements, theasion was no longer justified.

232. It was asked whether the issue of collecti¥pulsion of nationalsas covered in draft
article 4. Moreover, it was necesg#o clarify that that prowion was without prejudice to the

extradition of nationals, which wasthorized under international law.

Articles5and 6. Non-expulsion of refugees
Non-expulsion of stateless persons

233. While some members expsed opposition to dradrticles on refugees and stateless
persons which went beyond a reference ¢o1®51 Convention relating to the Status of
Refugees and the 1954 Convention relating t&Stlatus of Stateled2ersons, other members
were in favour, provided that the content of sudftdarticles did not giveise to contradictions
with the treaty regimes currently in force. A brigfisession by an expert from the Office of the

United Nations High CommissionerrfRefugees was also suggested.

234. Several members were against the inclusi@m @xpress reference to “terrorism” among
the grounds for the expulsion of a refugee orestat person. In that regard, it was stated that
there was no universal definition of terrorismatttnational security” grounds already covered
measures of expulsion on grounds of terrorgsrd that the problem was not one specific to
refugees and stateless persons. Furthermore,stapun grounds of terrorism could give rise to
problems in terms of the algation of the principle o&ut dedere aut judicare. Some
Commission members, however, favoured a refaréa terrorism as a ground for expulsion of

refugees and stateless persongdrticular, it was suggestedatiterrorism should be included
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by linking it to the concept of “national security”, or that ofdre public”, and that the
commentary should note recent trends in Stadetjme aimed at combating abuse of refugee
status by terrorists. As an aheative, it was suggested that mefiece should be made to specific
offences, such as those defined in widelyegoted multilateral instrumés intended to combat

terrorism.

235. With specific reference to refugees, theugds for expulsion set out in draft article 5,
paragraph 1, were said to to® broad; on this point, articB3 of the 1951 Convention relating

to the Status of Refugees, which set forth the principl®wd efoulement, was more restrictive.
Criticism was also voiced of the fact that onlytpa the rules contained in the 1951 Convention
had been taken up, and of the Special Rapportattémpt to combine ticles 32 and 33 of the
Convention. Lastly, it was suggested that areefee should be included to the principle of
non-refoulement, as well as to the situation of persons who were waiting to be granted refugee

status or who had been denied sucltustatho should enjoy a degree of protection.

236. Where stateless persons wayacerned, some members opgbthe Special Rapporteur’s
suggestion for a draft article which, in comstréo article 31 of the 1954 Convention, would
protect both stateless persons who wererggalar situation and those who were in an
irregular situation, so as to avoid creatinggodially contradictory legal regimes. Others, on
the other hand, said that even stateless pemsarsirregular situation should be granted
protection.

237. Paragraph 2 of draft artideand in particular the referee to intervention by the host
State in the search for a receiving State, was described as an important contribution to

progressive development which was designed to fill a gap in the law.
Article 7. Prohibition of collective expulsion

238. Several members expsed support for the inclusion iretdraft articles of a provision on
collective expulsion. Others consigd that the concept of ‘ibective expulsion” was unclear

and that it was therefore preferable to focus engbue of discriminatory expulsions. It was also
stated that the issue of colleciexpulsions in time of armedmflict should not be addressed in

the present draft articles, since il fender international humanitarian law.
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239. Several members expsed support for paragraph 1 of tlieaticle 7, considering that the
collective expulsion of aliens warohibited by contemporary imtgtional law, at least in
peacetime. Others considered that there was no universal rule prohibiting the collective
expulsion of aliens, but only an emergiminciple, based on regional practice, which
recognized a prohibition subject to exceptiansaddition, the non-arbitrary expulsion of a
group of persons was not unlawful as longlhghe persons concerned enjoyed procedural

safeguards.

240. A number of members expressgreement with the definition of “collective expulsion”
set out in paragraph 2 of draitticle 7. Some members consielérhowever, that the definition
should be refined and that a number of issuesmmed open, such as the criteria underlying the
definition of a “group” and the question of thenmoer of persons expetleOn the latter point, it
was stated that the key element was not quantitative but qualitative; in particular, it was
important to know whether the expulsion was blase discriminatory grounds or whether each
of the persons concerned had b#ed from procedural safeguards.

241. One view was that it was not approprtatdraw a distinction between collective
expulsions in peacetime and those carriedroutartime, as both were prohibited by the
principal international legal instruments. In tleahtext, it was suggested that paragraph 3 of
draft article 7 should béeleted, or that it should set fortrethght of each person, even in time
of armed conflict, to hae his or her case examined indwally. Another view was that the
proposed provision ran counter to the practiad @resent state of international law, which
recognized the lawfulness of collective expulsions of enemy nationals in time of armed

conflict.

242. It was contended that international huitaaian law did not contain a rule which

prohibited expulsions of the nationals of aemy State in time of armed conflict. It was

suggested that it should be made clear thappapa 3 of draft articl& applied solely to

individuals who were nationals of a State engaged in an armed conflict with the expelling State.
Moreover, the terminology used in paragrapke® too vague; in particular, the right of

collective expulsion of enemy nationals sholddlimited to situations which the latter

demonstrated “serious” or “grave” hostility towarthe expelling State, or to cases of persons
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who had “clearly acted” in a hostile manner. Provision could also be made for an exception
based on extreme considerati@isational security. In add@n, it was suggested that it should

be made clear that a State retained the right to expel the nationals of an enemy State if that was
necessary to protect them from a revenge-sgdkiral population. In that context, measures

taken in order to protect alief®m a hostile environment shoultlyvas suggested, be described

as “temporary removal” rather than “expulsion”.

243. Some members suggested addisgparate article on migramorkers having regard to

their particular vulnerabilityhut other members were opposed.
(0 Commentson other issues

244. 1t was maintained that articd8 of the International Coventon Civil and Political Rights
reflected universally accepted principles that could constitute an appropriate basis for the
Commission’s work. Provisions of certain regal human rights instruments were also
mentioned, including Protocols Nos. 4 and Thie Convention for the Protection of Human
Rights and Fundamental Freedoms, the Ana@riConvention on Human Rights, the African
Charter on Human and Peoples’ Rights, andMfad Charter on Human Rights (new version
of 2004).

245. It was suggested that the draft articlesud contain a provision on migrant workers and
members of their families, taking as a basiglar 22 of the Internzonal Convention on the
Protection of the Rights of All Migratworkers and Members of Their Families of

18 December 1990, and also a provision on the b@asgés of treaties on friendship, commerce

and navigation.

246. It was suggested that the Commission should consider the possible grounds for the
illegality of an expulsion, as well as lookingo the lawfulness afhe expropriation or
confiscation measures that sometimes accomgdheexpulsion of an alien. However, it was
pointed out that a detailed analysis of the reiguia relating to expropriation was not within the

Commission’s purview.

148



247. The question of whether andabat extent the expelling Sgaiust give the expelled alien
the possibility of choosing the State of destion was mentioned. khis context, it was
particularly important to determine nationality@in principle, only the national State had the

obligation to accept an expelled person.
248. In addition, it was maintaad that the prohibition afefoulement was a rule ofus cogens.
3. Special Rapporteur’s concluding remarks

249. The Special Rapporteur thanked then@aission members for their comments and
observations, to which he hastened very closely. Certacomments, however, concerned
aspects which had already been debatetthédy"ommission and on which the Commission had
already given the Special Rapporteur guidaap@roved by the General Assembly. The Special
Rapporteur remained of the view that the topit Ieself to codification by an expert body, it
being understood that States could subsequanitiigte political negotiation on the fruits of the

Commission’s work.

250. In response to certain comments on metlhgyokhe Special Rappeur reiterated his
preference - endorsed by the Commission - for aystfithe general rules on the issue, to be
followed by a consideration of the rules applieaio specific categories of aliens. The legal
consequences of an expulsion, as well as its pat@ffects on an alien’groperty, would not be
overlooked in subsequent repotteere was no need, however, to refer to those issues in draft
article 1, which dealt with the scope of the topic.

251. The Special Rapporteur supported the progosgiecify, in the commentary to draft

article 1, that the draft articlegplied only to natural persariResponding to members who had
expressed support for the exclusion of refugeésstateless persons from the scope of the topic,
the Special Rapporteur pointed out that thistang legal instruments did not establish a
comprehensive regime for the expulsioritedse categories of persons. The Commission

should therefore examine the rules laggble to these persons - includingn-refoulement of
refugees - keeping in mind contemporary law and practice. The same comment applied to the
expulsion of enemy aliens, which was novgrned by international humanitarian law

instruments.
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252. In the Special Rapporteur’s opinion, the enuti@raf the various categories of aliens in
draft article 1, paragraph 2, wascessary. Deleting this paragh, as had been proposed by
certain members, would unduly expand thione personae scope of the draft articles to any
category of aliens, including, for examptleose entitled to privilges and immunities under

international law.

253. The Commission and almost all the States that had spoken in the Sixth Committee had
expressed a preference for excluding non-adomssom the scope of the topic. The Special
Rapporteur continued &hare this view, since an alieautd not be expelled before being
admitted and the right to admit was inherent to the sovereignty of each State. Nevertheless, in
international zones, States must respect all lesaat rules of internainal law, including those

relating to the fundamental rights of the human being.

254. The issue of extradition disguised as expulsionld be addressed in a subsequent report.
On the other hand, the Special Rapporteur digapport the proposal to include in the topic the
issue of transfers afriminals, which came under international criminal law. Making such
transfers subject to the rules on expulsioalans would risk compromising efficient

cooperation between States in the figbainst crime, including terrorism.

255. The Special Rapporteur took note of trsereations expressed by several Commission
members concerning the use of the terassbrtissant”. It would be used henceforth as a
synonym for “national”. However, the concepfts‘non-national” and “hen” were not always
equivalent, since certain categories of “notierals” were not considered aliens for the
purposes of expulsion under the law of certaineStathe problem of dual nationality would be

discussed in subsequent reports.

256. The Special Rapporteur agreed that it veaessary to define the compulsion that the

conduct of a State must involve in order it to be qualified as “expulsion”.

257. With regard to the concepts of “territoayid “frontier”, the Special Rapporteur insisted on
keeping the proposed definitions. The definitadriterritory” corresponded to the unanimously
accepted one, which included, in particular, intematers and the territorial sea. A specific
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definition should be given for the concept of “frontim the context of the present topic. For the
purposes of immigration, the frontier was a zone ésaample, a port, aigst or customs zone),

rather than a line.

258. In the light of these considerations, 8mpecial Rapporteur submitted to the Commission a

revised version odiraft articles 4* and 2°%

259. Concerning the five draft articles proposethe third reportthe members had made
conflicting observations which were sometimes based on personal preferences, losing sight of

current practice and the applicable law.

260. The Special Rapporteur was not opposed tsupgestion that paragraphs 1 and 2 of draft
article 3 should be combined. Bearing imththe proposals made and the various views

41 Draft article 1 as revised reads as follows:
Scope

1. The present draft articles shall apply to the expulsion of aliens, as enumerated in paragraph 2 of this
article, who are present in the territory of the expelling State.

or:

1. The present draft articles shall apply to the expulsion by a State of those aliens enumerated in
paragraph 2 of this article who are present in its territory.

2. They shall apply to aliens who are lawfully or unlawfully present in the expelling State, refugees,
asylum-seekers, stateless persons, migrant workers, nationals of an enemy State and nationals of the
expelling State who have lost their nationality or been deprived of it.

492 Draft article 2 as revised reads as follows:
Definitions
For the purposes of the draft articles:

(@ Expulsion means a legal act or a conduct by which a State compels an alien to leave its
territory;

(b)  Alien means a person who does not have the nationality of the State in whose territory he or she
is present, except where the legislation of that State provides otherwise;

(0  Conduct means any act by the authorities of the expelling State against which the alien has no
remedy and which leaves him or her no choice but to leave the territory of that State;

(d)  Territory means the domain in which the State exercises all the powers deriving from its
sovereignty;

()  Frontier means the zone at the limits of the territory of an expelling State in which the alien
does not enjoy resident status and beyond which the expulsion procedure is completed.
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expressed, it might be stipulated that expulsion should take place “in a context of respect for the
relevant rules of internationaMa in particular the fundamentaghts of the human person, and

the present draft articles”.

261. The Special Rapporteur contidue believe that @ift article 4 should beetained, if only

to emphasize the prohibition on expulsion dior@als. Possible exceptions to the prohibition

had been observed in practice, and the exampdedioned in the third report were indeed cases
of expulsion and not cases of extradition. Thecsd Rapporteur supported the proposal that the
“exceptional circumstances” which might justifye expulsion of a natiohahould be clarified.

It was not desirable to deal with the issue ofl chaéionals in connectiowith draft article 4, as
protection from expulsion should be provided ispect of any State of which a person was a
national. That issue could, however, have an imipattte context of the exercise of diplomatic
protection in cases of unlawful expulsion. In artterespond to the questions posed by several
members, the Special Rapportplanned to analyse further the issue of expulsion of dual
nationals in a forthcoming report; he also plannestudy, with the help of the secretariat, the
question of deprivationf nationality as a prelude to expulsion. On the other hand, it was not
necessary to introduce a reference to “banning”, which was already covered by the concept of

“expulsion” as adopted.

262. Concerning draft articles 5 and 6, the Spé&tagdporteur continued taelieve that efforts
should be made to improveetiprotection granted to refuggeand stateless persons under
existing international conventions. It was nonsach a question of modifying the current rules
as of complementing them by setting forth thehilbition of expulsion and dealing in particular
with the temporary protection ,adnd the residual rights afe facto refugees or persons who had
been denied refugee status. Moreover, any incompatibility which might arise between different
rules would not be insurmountable, since intaomat law offered the tools needed to resolve
such cases. Considering the divergent viewislvhad been expressed on that issue, it was
important for the Commission to provide the SpeRiapporteur with clear indications as to how
to address the issue of refugees and staglersons. Since almost all the members were
opposed to including an explicit referencadoorism as a ground for expelling a refugee or
stateless person, it was desirable to specifggrcommentary that terrorism could constitute a

justification for expulsion on gunds of “national security”.
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263. Concerning draft articleon the prohibition of colléwe expulsions, the Special
Rapporteur did not believewas necessary to insert a sfie@rovision relating to migrant

workers, since they were covered by the pritibito on collective expulsion dliens in general.

264. Concerning the expulsion of nationals oeaemy State in time @rmed conflict, the

Special Rapporteur reiterdtéis view that that issue was md¢arly regulated in international
humanitarian law. Whereas the individual exparsof a national of an enemy State should fall
under the ordinary regime of guision of aliens, practice agyards collective expulsion in time

of armed conflict variedyith a tendency to be tolerant tomsa individuals who did not display a
hostile attitude. Taking into accouthte proposals made by a number of members concerning the
scope and wording of article 7, paragraph 8,3pecial Rapporteur suggested the following
wording: “Foreign nationals of a State engaged in armed conflict with the receiving State shall
not be subject to measurescollective expulsion unless, takeallectively as a group, they are

victims of hostile acts or are engagedativities hostile to the receiving State.”

265. Lastly, the Special Rapporteur indicated dtaer matters raised during the discussions,
such as the principle obn-refoulement or the problem of discriminatory expulsions, would be

dealt with during the consideration of the lintiétione materiae of the right of expulsion.
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CHAPTER VII
EFFECTSOF ARMED CONFLICTSON TREATIES
A. Introduction

266. The Commission, at its fifty-second session (20@6ntified the topic “Effects of armed
conflicts on treaties” for inclusion iits long-term programme of wof® A brief syllabus
describing the possible overall structure and approach to the topic was annexed to that year’s
report of the Commissioff? In paragraph 8 of its resolution 55/152 of 12 December 2000, the

General Assembly took note of the topic’s inclusion.

267. During its fifty-sixth session, the @mission decided, at its 2830th meeting,

on 6 August 2004, to include the topic “Effectsaomed conflicts on tréi@s” in its current
programme of work, and tpoint Mr. lan Brownlie as Special Rapporteur for the t8Bidhe
General Assembly, in paragia5 of its resolution 59/41 @ December 2004, endorsed the

decision of the Commission to include the topic in its agenda.

268. At its fifty-seventh (2005) and fifty-eigh(B006) sessions, the Commission had before it
the first and second reports of the SpeRiapporteur (A/CN.4/552ral A/CN.4/570 and Corr.1,
respectively), as well as a memorandum prephbyetthe Secretariat “The effects of armed
conflict on treaties: aaxamination of practice and docein(A/CN.4/550 and Corr.1). At its
2866th meeting, on 5 August 2005, the Cossian endorsed the &gal Rapporteur’s
suggestion that the Secretariat be requéstedculate a note to Governments requesting
information about their practice with regard testtopic, in particular the more contemporary

practice, as well as any other relevant informaffén.

403 seeOfficial Records of the General Assembly, Fifty-fifth Session, Supplement No. 10 (A/55/10), para. 729.
%% |bid., annex.
“%5 | bid., Fifty-ninth Session, Supplement No. 10 (A/59/10), para. 364.

“% | bid., Sixtieth Session, Supplement No. 10 (A/60/10), para. 112.
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B. Consideration of thetopic at the present session

269. At the present session, the Commission héwdé the third report of the Special
Rapporteur (A/CN.4/578). ThHeéommission considered the Sp@dRapporteur’s report at
its 2926th to 2929th meetings, from 29 May to 1 June 2007.

270. At the 2928th meeting, on 31 May 2007, @wenmission decided to establish a working
group, under the chairmanship of Mr. LuciudliSah, to provide further guidance regarding
several issues which had been identifiethenCommission’s consideration of the Special
Rapporteur’s third report. Ats 2946th meeting, on 2 August 2007, the Commission adopted the
report of the Working Group (see sect. C, below).

271. Atthe same 2946th meeting, the Commisdemided to refer to the Drafting Committee
draft articles 1 to 3, 5, Bis, 7, 10 and 11, as proposed by 8pecial Rapporteur in his third
report, together with the guidance in subparagraph (1) (a) to (1) (d) of paragraph 324 below
containing the recommendations of the Wogkidroup (see sect. C, below), as well as draft
article 4, as proposed by the Working Group.

272. The Commission also approved the recommendation of the Working Group that the
Secretariat circulate a note to internationglamizations requesting information about their

practice with regard to the effect@afmed conflict on treags involving them.
1. General remarkson thetopic

(@ Introduction by the Special Rapporteur

273. The Special Rapporteur briefly recapitulateddincumstances of the consideration of his

first and second reports (A/CA552 and A/CN.4/570 and Corr.1spectively). It was pointed

out that the first report continued to be tbaridation for the subsequent reports, and that all

three reports had to be read together. Hdlpgtthat he had proposath entire set of draft

articles as a package so as to present a comprehensive scheme. However, there was no intentic
to produce a definitive and dogmatic set of 8ohs. Moreover, a propodn of the articles was
deliberately expository in character.
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274. The Special Rapporteur recalled that the ovgoalls of his reports were: (a) to clarify the
legal position; (b) to promote the security of legdations between Statgbrough the assertion

in draft article 3 that the outbreak of an armed conflict does not as such involve the termination
or suspension of a treaty; and (c) to poss#tiyulate the appearance of evidence concerning

State practice.

275. The Special Rapporteur referred to the proldesources, particularly the problem of the
significance of State practice. Having surveyed the available legal sources, there were two
different situations: (a) treaties creating permamegimes which did have a firm base in State
practice; and (b) legal positions which had a firasis in the jurispruderof municipal courts

and executive advice to courts but were npp®rted by State practice in the conventional

mode. In the view of the Special Rapporteur, it ssgtmappropriate to insist that the categories

of treaties listed in theecond paragraph of draitticle 7 should laconstitute a part of existing
general international law. Furthermore, as regards the question of the evidence of State practice,
it was noted that the likelihood of a substdrft@wv of information from States was lo#/ and

that the identification of releva@tate practice was unusually difficult. It often was the case that
some of the modern State practice which was sometimes cited referred for the most part to the
different questions of the effecof a fundamental change of circumstances or to that of the
supervening impossibility of performance of the treaty and was accordingly irrelevant.
Furthermore, the Special Rapporteeiterated his position that, in view of the uncertainty as to

sources, it was more than usually pertirterefer to considerations of policy.

276. In terms of the Commission’s working imads, the Special Rapporteur proposed the
establishment of a working group in ordectmsider a number of key issues on which the

taking of a collective view was necessary.

(b) Summary of the debate

277. Some members identified sevésaues regarding the geneaplproach taken in the draft
articles for further consideration. These incldiddne continued reliance on the criterion of

“7 No response had been received to a note froie¢heetariat, circulated to Governments in 2005 upon the
reqguest of the Commission, seeking information about their practice, particularly contemporary practice, on the
topic. SeeOfficial Records of the General Assembly, Sixtieth Session, Supplement No. 10 (A/60/10), para. 112.
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intention throughout the drafttanles; the proposed reliance otis of categories of treaties
presumed to continue in opemtiduring armed conflict, without@dear indication of the criteria
applied in drawing up the list; the need for further consideration of all aspects of the effects that
the prohibition of the threat or use of forcemd have on treaties; the idea that the topic is
primarily a matter of the law dfeaties, and the exclusion of noternational arme conflicts. It
was further suggested that seVeliatinctions be drawn, for exnple, between parties to an
armed conflict and third Statesgclading neutral States; betweStates parties to a treaty and
signatories; between treaties in force andehaeich have been ratified by an insufficient
number of parties; between tties concluded between the Statesmselves or between those
States and international organizations that the States parties to a conflict are members of;
between the effects on specific provisions okaty as opposed to the entire treaty; between
situations of suspension and stiaas of termination of treatiebetween the effects concerning
international conflicts and internal conflictegtween the effects on treaties of large-scale
conflicts as opposed to thosesmhall-scale conflicts; and betwettre effects on bilateral treaties
as opposed to multilateral treaties, especthlbge multilateral treatsewhich were widely

ratified.

278. The Secretariat was again commended &ntemorandum on the topic it submitted to the
Commission in 2005 (A/CN.4/550 and Corr.1 and 2).

2. Commentson draft articles
Article1. Scope*®
(@ Introduction by the Special Rapporteur

279. The Special Rapporteur recalled that draittlarl had not caused much difficulty in
the Sixth Committee. He was of the view thath suggestions to expand the scope of the
topic to include treaties entered into by international organizations, failed to consider the

difficulties inherent in what was a qualitatively different subject matter.

4% Draft article 1 reads as follows:
Scope

The present draft articles apply to the effects of an armed conflict in respect of treaties between States.
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(b) Summary of the debate

280. Support was expressed for the inclusion ofmatgonal organizationwithin the scope of

the topic. Issue was taken with the SpeBiapporteur’s position that the inclusion of
international organizations would amount to apamsion of the topic, ste the subject did not
automatically imply that it was restricted to treaties between States. Nor was it considered as
necessarily being too complex a matter to take on in the context of the Commission’s
consideration of the topic. It was noted tlgaten the increased numbers of treaties to which
international organizations were parties, it wasceivable that such organizations could be
affected by the termination or suspension of ayreéa which they were a party, as a result of
the use of force.

281. Other members agreed with the Special Rénios reluctance to include international
organizations within the scope of the topic, ttoe practical reasons he mentioned. It was noted
that separate conventions Hagkn developed for the law toéaties, and that the Commission
was following that exact pattern with regaocthe topic of responslity of international
organizations. In terms of a further suggestamy, decision on such expansion of the scope of

the topic could be postponed until the workthe topic had been developed further.

282. As regards the position of third States, it staggested that if argpecial rule existed

with regard to the termination or suspensio tfeaty in case of outbreak of hostilities, such
rule would likely affect only the relation of a State which is a party to an armed conflict with
another State which is also a party to that conflict. As a matter of treaty law, an armed
conflict which a State party to a treaty ntegve with a third State would only produce the
consequences generally provided by\ienna Convention on the Law of Treaff®s

(“Vienna Convention of 1969”), iparticular fundamental chga of circumstances and the

supervening impossibility of performance.

%% \/ienna Convention on the Law of Treaties, done at Vienna on 23 May 1969. United NE&ahsSeries,
vol. 1155, p. 331.
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283. As to the suggestion that the draft &&ticover treaties bagrprovisionally applied
between parties, some membexpressed doubts about the Spldeapporteur’s view that
the matter could be resolved through the aaion of article 25 othe Vienna Convention
of 1969.

Article 2. Use of terms™®
(@ Introduction by the Special Rapporteur

284. In introducing draft article 2, the SpedRapporteur emphasized the fact that the
definitions contained therein were, under the egpiterms of the provai, “for the purposes of
the present draft articles”. Subpgraph (a) contained a definitiaf the term “treaty”, based on
that found in the Vienna Convention of 196%e provision had not given rise to any
difficulties. On the contrary, thaefinition of “armed onflict” in subparagraph (b) had been the
subject of much debate. There had beealanost equal division of opinion both in the
Commission and in the Sixth Committee on, foamyple, the inclusion of internal armed
conflict. In addition, he noted thaart of the difficulty was thahe policy considerations pointed
in different directions. For example, it was ealistic to segregate internal armed conflict
properly so-called from other types of interaained conflict which in fact had foreign
connections and causes. At the same time, such approach could undermine the integrity of treat
relations by expanding the possible factual b&sealleging that an armed conflict existed for
the purposes of the draft articles and with thesequence of the suspesor termination of

treaty relations.

40 Draft article 2 reads as follows:
Use of terms
For the purposes of the present draft articles:

(@ “Treaty” means an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in two or more related
instruments, and whatever its particular designation;

(b)  “Armed conflict” means a state of war or a conflict which involves armed operations which by
their nature or extent are likely to affect the operation of treaties between States parties to the armed conflict
or between States parties to the armed conflict andl 8tates, regardless of a formal declaration of war or
other declaration by any or all of the parties to the armed conflict.
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(b) Summary of the debate
285. General support existed for the defamtof “treaty” in subparagraph (a).

286. As regards the definition Girmed conflict” in sbbparagraph (b), views continued to be
divided. Support existed amongveeal members for the exprasslusion of non-international

armed conflicts. It was noted that their frequency and intensity in modern times, and the fact that
they may have effects on the operation oftiesebetween States, militatéen favour of their

inclusion. Including such conflicts would enhance pinactical value of théraft articles. It was

noted that such approach would be commensurate with recent trends in international
humanitarian law which tended de-emphasize the distinoti between international and
non-international armecbnflicts. Support was @xessed for a defindgn of “armed conflict”

which encompassed military occupations. Airdgon, based on the formulation in the

Tadi¢ casé™ as well as the 1954 Hague Conventiinyas preferred.

287. Other members preferred to confine the dedimigxclusively to interational orinterstate
conflicts. It was noted that such approach waukintain consistency with how the phrase was
used in draft article 1. It was suggested thagthding criteria was whether internal conflicts by
their nature were likely to affect the operation of treaties between a State party in which the
conflict took place and another State party tia State; as opposed to the frequency of

internal conflicts. While it was conceded that some examples of such impact might exist, it was
doubted whether those constitutegingiicant State practice ortablished doctrine. The view

was also expressed that there existed a qualitative difference between international armed
conflicts and non-internatnal armed conflicts. It vgaalso noted that it was not feasible to deal
with all conflicts, international and internal, in the same manner. Instead, the focus could be on

considering the relationship betwettie application of treaties inwohg States in which internal

“1|CTY The Prosecutor v. Dugko Tadi¢ a/k/a“ DULE”, judgment, Case No. IT-94-1, Appeals Chamber,
15 July 1999, para. 84:

“It is indisputable that an armed conflict is international if it takes place between two or more States.
In addition, in case of an internal armed conflict breaking out on the territory of a State, it may become
international (or, depending upon the circumstances, be international in character alongside an internal armed
conflict) if (i) another State intervenes in that conflict through its troops, or alternatively if (ii) some of the
participants in the internal armed conflict act on behalf of that other State.”

“2 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict, done at The Hague
on 14 May 1954. United Nation$teaty Series, vol. 249, p. 240.
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conflicts take place another obligations that States might/bain particular the obligation of

41
S3

neutrality towards Statesvolved in conflicts:™ One should also consider the relationship

between obligations created undereaty and other obligations.

288. It was further suggested, that a possiblapromise could be found in a provision similar
to that contained in article 3 of the Vien@anvention of 1969, dealing with international
agreements not within the scope of that Coneentit was also noted that the phrase “state of
war” was outmoded, and could be replaced with “state of belligerency”. In terms of a further

suggestion, the definition should natver “police enforcement” activity.
Article 3. Non-automatic termination or suspension®*
(@ Introduction by the Special Rapporteur

289. The Special Rapporteur pointed out that tikeyations to the text had been made in the
third report: (1) the title had been changed; and (2) the phisaefdcto” had been replaced by
“necessarily”. It was recalled that the provision rérad central to the entire set of draft articles,
and that it was based on the fesion adopted by the Institutsf International Law in 19857 It
was noted that the majority of the delegas in the Sixth Committee had not found draft

article 3 to be problematical.
(b) Summary of the debate

290. There was general recognition among mesnbkthe importance of the doctrine of
continuity in draft article 3 to the entire schemeldd draft articles. It was suggested that draft
article 3 be presented more affirmatively by, daample, reformulating the provision as follows:

“[iIn general, the outbreak of an armed conflicedmot lead to the termination or suspension of

“3 See case of the S.S. “WimbledoR'C.1.J. Series A, No. 1, 1923, p. 2
“4 Draft article 3 reads as follows:
Non-automatic termination or suspension

The outbreak of an armed conflict does not necessarily terminate or suspend the operation of
treaties as:

(8 Between the parties to the armed conflict;
(b)  Between one or more parties to the armed conflict and a third State.
“° seeAnnuaire de I’ Ingtitut de droit international, vol. 61 (11), pp. 278-283.
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the operation of treaties”. In tesf a further suggestion thdlawing additional clause could

be added to the new formulation: “save in exceptional circumstances where armed conflict is
lawful or justified under iternational law”. It waslso noted that the survival of treaties was not
exclusively dependent on the outbreak of atroenflict, but also on the likelihood of the
compatibility of such armed conflict not only withe object and purpose of the treaty, but with
the Charter of the United Nations.

291. While support was expressed for the tewinology employed by the Special
Rapporteur, reference was alsodmdy a member to the inconsistency between the use of the
phrases “Non-automatic” in the title, and “not resaily” in the provision itself. A preference
was expressed for using “non-automatic” in tdvet. Other members also took issue with the

view that ‘ipso facto” and “necessarily” were synonymous.

Article4. Theindicia of susceptibility to termination or suspension
of treatiesin case of an armed conflict*'®

(@ Introduction by the Special Rapporteur

292. The Special Rapporteur recalled that opimahe Sixth Committee on the inclusion of

the criterion of intention had been almogtially divided (as had been the case in the

Commission itself). He noted that the oppositioithe reliance upon fention was normally

based upon the problems of ascertaining the imterti the parties, butighwas true of many

legal rules, including legislation and congiibnal provisions. Furthermore, the difference

between the two points of view expressed s 3ixth Committee was probably not, in practical
terms, substantial. The existence and interpretation of a treaty was not a matter of intention as an
abstraction, but the intention thfe parties as expressed in tha&rds used by them and in the

light of the surrounding circumstances.

418 Draft article 4 reads as follows:

Theindicia of susceptibility to termination or suspension of treaties
in case of an armed conflict

1. The susceptibility to termination or suspension of treaties in case of an armed conflict is determined in
accordance with the intention of the pasta the time the treaty was concluded.

2. The intention of the parties to a treaty relating to its susceptibility to termination or suspension shall
be determined in accordance:

(@  With the provisions of articles 31 and 32 of the Vienna Convention on the Law of Treaties; and

(b)  The nature and extent of the armed conflict in question.
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(b) Summary of the debate

293. The Commission’s consideration of draficte 4 focused on thappropriateness of
maintaining the criterion of the intention of tharties at the time the treaty was concluded as
the predominant criteria for determining theseptibility to termination or suspension of a
treaty because of an armed corifbetween States parties. Such approach was again criticized
by several members who reiterated their view that the resort to the presumed intention of the
parties remained one of the kaificulties underlying the entire dradrticles. It was maintained
that while the intention of parties to treateesild be one possible criterion for the fate of a
treaty in the case of armed conflict, it could hetthe exclusive or the predominant criterion.
Nor was it feasible to anticipate that the States parties to the treaty would at the time of
concluding the treaty anticipate its fate shaandarmed conflict arise between them. Nor was
the reference to articles 31 and 32 of theria Convention of 1969 deemed sufficient; the
incorporation by referencajter alia, to the criteria of the objeaind purpose (a criterion also
referred to in draft article 7) @ameans of determining the intiem of the parties to a treaty,

was too complicated or too uncertain and riskexing several criteria, some subjective and
others objective. Furthermordose provisions of the Vien2onvention of 1969 dealt with the
interpretation of the provisions of a treaty; fewer, in most cases, there would be no specific
reference in the treaty to the consequence of the outbreak of armed conflict between the States

parties.

294. It was proposed that more suitable catée adopted, such as the viability of the
continuation of the operation of ¢&in provisions of the treaty srmed conflicts. This could be
assisted through the inclusion @raft article 7, or equalent thereto) of a list of factors that

could be taken as indicative of whether the treatytinued or not to opate in a situation of

armed conflict, including: the nature of the treaty, i.e. its subject matter; the object of the treaty,
i.e. whether continuation is viable or not; théseence of an express provision in the treaty to
armed conflict; the nature and extent of the cohfthe number of the parties to the treaty; the
importance of the continuation of the treaty ewesituations of war; and the compatibility of

the performance under the treaty with the exerafsedividual or collective self-defence under

the Charter of the United Nations.
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295. Other members pointed out that the differemc@®sition were not as wide as it seemed:
resort to the criterion of intention, everpiesumed intention, was a common practice in the
interpretation of domestic legislation. The pbssisource of confusion, therefore, was the
inclusion of the phrase “at the time the treaty was concluded”. It was proposed that that phrase
be removed. Furthermore, it was suggesteddtadt article 7 couldbe included under draft

article 4, as a new paragraph 3.

Article5. Express provisionson the operation of treaties*’

Article 5 bis. The conclusion of treaties during armed conflict*®

(@ Introduction by the Special Rapporteur

296. The Special Rapporteur recalled that, omiet siew of drafting, draft article 5 was
redundant, but it was generally accepted that aymtovision should be included for the sake of

clarity.

297. It was noted that draft articldoks had previously been included as paragraph 2 of

draft article 5, but was now presented as ars¢palraft article following suggestions that

the provision was to be distinguished from tadraft article 5. The term “competence” had

been deleted and replaced by “capacity”. The draft article was intended to reflect the experience
of belligerents in an armed conflict conclngiagreements between themselves during the

conflict.
(b) Summary of the debate

298. No opposition to draft article 5 was exgsed during the debat®eneral support was
expressed for draft articlelds, and for its placement as a separate provision. As regards

47 Draft article 5 reads as follows:
Express provisions on the operation of treaties

Treaties applicable to situations of armed cohfhi accordance with their express provisions are
operative in case of an armed conflict, without prejudice to the conclusion of lawful agreements between the
parties to the armed conflict involving suspension or waiver of the relevant treaties.

“8 Draft article Shis reads as follows:
The conclusion of treaties during armed conflict

The outbreak of an armed conflict does not affect the capacity of the parties to the armed conflict to
conclude treaties in accordance with the Vienna Convention on the Law of Treaties.
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replacing the term “competence” by “capacity”, it was pointed out that during an armed conflict
the parties maintained their treaty-making power. So what was at stake was less the capacity or

competence but the freedom to conclude a treaty.

Article 6 bis.**® Thelaw applicablein armed conflict*°

(@ Introduction by the Special Rapporteur

299. Dratft article ®iswas a new provision. It had beewluded in response to a number of
suggestions made both in the Sixth Committee the Commission that a provision be included
to reflect the principle, stated by the International Court of Justice, iretjaéity of the Threat

or Use of Nuclear Weapons advisory opinioff* relating to the relationin the context of armed
conflict, between humangits and the applicablex specialis, the law applicable in armed
conflict which is designed teegulate the conduct of hostilitieBhe Special Rapporteur noted
that while the principle was, strictly speakimgdundant, the drafttarle provide a useful

clarification in an expository manner.
(b) Summary of the debate

300. While several membeagreed with the inclusion of draft articlé®, it was suggested
that consideration also had to be given toftlmeulation adopted by #éhinternational Court of
Justice in the advisory opinion on thegal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory,** so as to clarify that humaights treaties were not to be

excluded as a result of the operation ofltxespecialis which consists of international

“% Draft article 6 was withdrawn by the Special Rapporteur (Bieial Records of the General Assembly,
Sxty-first Session, Supplement No. 10 (A/61/10), paras. 207-208, and document A/CN.4/578, para. 29.

42 Draft article 6bisreads as follows:
Thelaw applicablein armed conflict

The application of standard-setting treaties, including treaties concerning human rights and
environmental protection, continues in time of armed conflict, but their application is determined by
reference to the applicabliex specialis, namely, the law applicable in armed conflict.

2L | egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, |.C.J. Reports 1996, p. 226 at 240,
para. 25.

422 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, |.C.J. Reports 2004,
p. 136 at 178, para. 106.
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humanitarian law. Another suggestion was fonmulate the provision in more general terms
without restricting it to standardeing treaties. In terms of a further view, it was unnecessary to
make specific reference to the humanitarian law of armed confliex gsecialis since the
operation of théex specialis principle would occur in any case if the specific situation so
warranted. Some other members were of the viewvttie draft article shddibe deleted because
the application of human rights law, environmental law or international humanitarian law

depended on specific circumstances whichdowtt be subsumed unde general article.

Article7. Theoperation of treaties on the basis of necessary
implication from their object and purpose*

(@ Introduction by the Special Rapporteur

301. The Special Rapporteur emphasized the impmetahdraft article 7 to the entire scheme
of the draft articles. The key issue had relatetthéoinclusion of an indicative list of categories

42 Draft article 7 reads as follows:

The operation of treatieson the basis of necessary implication
from their object and purpose

1. In the case of treaties the object and purpose of which involve the necessary implication that they
continue in operation during an armed conflict, the incidence of an armed conflict will not as such inhibit
their operation.

2. Treaties of this character include the following:
(@  Treaties expressly applicable in case of an armed conflict;
(b)  Treaties declaring, creating, or regulating permanent rights or a permanent regime or status;

()  Treaties of friendship, commerce and navigation and analogous agreements concerning
private rights;

(d)  Treaties for the protection of human rights;

(e) Treaties relating to the protection of the environment;

® Treaties relating to international watercourses and related installations and facilities;
(9) Multilateral law-making treaties;

(h)  Treaties relating to the settlement of disputes between States by peaceful means, including
resort to conciliation, mediation, arbitration and the International Court of Justice;

() Obligations arising under multilateral conventions relating to commercial arbitration and the
enforcement of awards;

)] Treaties relating to diplomatic relations;

(k) Treaties relating to consular relations.
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of treaties the object and purgosf which involved the necessary implication that they
continued in operation during @ammed conflict. He recalled tltifferent views expressed on the
matter in the Sixth Committee and the Commission, r@iterated his own eference to retain
such a list in one form or another, including pblssas an annex to the draft articles. He further
noted that, given the complexity of the topmom had to be found in the list for those categories
which were based on State practice as welase which were not, but which enjoyed support

in legal practice of a reputable character.
(b) Summary of the debate

302. Support was expressed for the principle enunciatédhft article 7 asvell as the list of
categories contained therein, sd@sounterbalance the criterioniatention in draft article 4. It
was suggested that further categories could dedatb the list. Other members pointed out that
any illustrative list of categories treaties had to bieased on a set of agreed upon criteria,
which, in turn, had to be root&al State practice. It was also noted that the list approach was
limited by the fact that while some treaties might, as a whole, continue in the event of armed
conflict, in other cases it may be more a matter of particular treaty provisions that are
susceptible to continuation rather than the yraata whole. In terms of another suggestion, a
different approach could bekien whereby, instead of a list categories of treaties, the
provision would list relevant fagts or general criteria whicloald be taken into account when
ascertaining whether their object and purpose irdghat they continued in operation during an
armed conflicf?* Furthermore, a distinction could be desbetween categos®f treaties which
in no circumstances could be terminatedahyarmed conflict, anthose which could be
considered as suspended or termindigthg an armed conflict, depending on the

circumstances.

303. Disagreement was expressed with the SpRaipporteur’s preference not to include

treaties codifying rules gtis cogens. It was also suggested that the list include treaties or

424 gee the discussion on draft article 4, above.
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agreements delineating land andrtt@e boundaries which by their nature also belong to the
category of permanent regimes. In termamdther view, the discussion on the particular
provisions or types of provisioms treaties which would continue in the event of armed conflict,
was best dealt with in the commiaries. In terms of a furtheroposal, draft article 7 could be

included in draft article 4.
Article8. Mode of suspension or termination*
(@ Introduction by the Special Rapporteur

304. The Special Rapporteur noted that, as wasdke with a number of the provisions in the
second half of the draft articledraft article 8 was, strictly speaking, superfluous because of its
expository nature. To his mind, it would not kecassary to attempt ttefine suspension or

termination.
(b) Summary of the debate

305. It was observed in the Commission that the expository nature of the provision did not
preclude the possibility of in-depth discussion of the consequences of the application of
articles 42 to 45 of the Viennao@Bvention of 1969, and that such further reflection might reveal
the fact that those provisions would not all necelyslae applicable to the context of treaties
suspended or terminated in the event of an drooaflict. Some members also stated that the
procedures foreseen in articles 65 and folfgf the Vienna Convention on the Law of
Treaties might not be applicalitesituations of aned conflicts for which the procedure should

be simpler.

% Draft article 8 reads as follows:
M ode of suspension or termination

In case of an armed conflict the mode of suspension or termination shall be the same as in those forms
of suspension or termination included in the provisions of articles 42 to 45 of the Vienna Convention on the
Law of Treaties.
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Article9. Theresumption of suspended treaties'®
(@ Introduction by the Special Rapporteur

306. The Special Rapporteur recalled that dratlard was also not strictly necessary, but

constituted a useful further development of the principles in draft articles 3 and 4.

(b) Summary of the debate

307. It was noted that the same concerns astgeheral rule of intention as the foundation for
determining whether a treaty is terminated or sndpd in the event of armed conflict, raised in
the context of draft article 4, applied to draft article 9. It was also observed that, in accordance
with the principle of continuity imraft article 3, if the effect dhe armed conflict were to be the
suspension of the application of the treatgntit should be presumed that once the armed
conflict ceased the resumption of the tredigudd be automatic unlefisere was a contrary

intention.

Article 10. Effect of the exercise of theright to individual
or collective self-defence on a treaty*’

(@ Introduction by the Special Rapporteur

308. The Special Rapporteur pointed out that & nat true that he had not dealt with the

question of illegality. In his first report he had proposed a provision which was compatible with

4% Draft article 9 reads as follows:
Theresumption of suspended treaties

1. The operation of a treaty suspended as a consegjoéan armed conflict shall be resumed provided
that this is determined in accordance with the intaentithe parties at the time the treaty was concluded.

2. The intention of the parties to a treaty, the operation of which has been suspended as a consequence
an armed conflict, concerning the susceptibility of the treaty to resumption of operation shall be determined
in accordance:

(@  With the provisions of articles 31 and 32 of the Vienna Convention on the Law of Treaties;
(b)  With the nature and extent of the armed conflict in question.

" Draft article 10 reads as follows:
Effect of the exercise of theright to individual or collective self-defence on a treaty

A State exercising its right of individual or collective self-defence in accordance with the Charter of
the United Nations is entitled to suspend in whole or in part the operation of a treaty incompatible with the
exercise of that right, subject to any consequences resulting from a later determination by the
Security Council of that State as an aggressor.
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draft article 3, and had also set out the relevant parts of the resolution of the Institute of
International Law in 1985 whiclook a different approach. He m&med further that his initial
proposal, namely to say that the illegality of a okforce did not affecthe question whether an
armed conflict had an automatic necessary outcome of susgien or termination, had been
analytically correct for the reason that at the moment of the outbreak of an armed conflict it was
not always immediately clear who was the aggpesHowever, in response to the opposition to

his initial proposal, the Special Rapporteur hadudetl a new draft article0 as an attempt to

meet the criticism that his earlier formulation appeared to ignore the question of the illegality of
certain forms of the use or threat of forcee novision was based ortiale 7 of the resolution

of the Institute of Interational Law adopted in 1985.

(b) Summary of the debate

309. While the inclusion of drafirticle 10 was welcomed as astin the right direction, it

was suggested that provision also be madé position of the State complying with a

Security Council resolution adopted under Chaytéof the Charter of the United Nations, as
well as that of the State committing aggression, twiniere covered in articles 8 and 9 of the
resolution of the Institute of International Law. It was further suggested that the illegality of the
use of force and its linkage to the subject regu@&enore in-depth consideration, particularly as
regards the position of the aggressor State andetegmination of the existence of an act of
aggression, so as to draw mdedailed consequences the fate of treaties which are already in
force in the relationship between the partietheoconflict, and betweehose parties and third
parties. In terms of a further suggestion, iswarth considering thgtuation of bilateral

treaties between the aggressor and the self-defgibtate and the possibility of having a
speedier procedure for the self-defending State to terminate or suspend a treaty. This was
especially the case given the reference, in draft article 8, to the applicability of the procedure in
articles 42 to 45 of the Viennao@Bvention of 1969, for the suspemsior termination of treaties,

which established procedures which did not egt@ath the reality of an armed conflict.
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Article 11. Decisions of the Security Council*®

Article 12. Statusof third States as neutrals'®

Article 13. Cases of termination or suspension**

Article 14. Therevival of terminated or suspended treaties*"

(@ Introduction by the Special Rapporteur

310. The Special Rapporteur observed that drafies 11 to 14 were primarily expository in
character. As regards article 12, the Special Rappoexplained that head attempted to make
a reference to the issue without embarkingormexcursus on neutrality under contemporary
international law, which was a complex subjddte point was that the issue of neutrality had
not been ignored; it was just that the draft arsiclere to be without prejudice to it. He noted
that it was useful to retainaft article 13 given the amount odnfusion there existed between
cases of termination or suspension as aamunsnce of the outbreak of armed conflict as

opposed to the situationstksl in the draft article.

428 Draft article 11 reads as follows:
Decisions of the Security Council

These articles are without prejudice to the legiot$ of decisions of the Security Council in
accordance with the provisions of Chaptérof the Charter of the United Nations.

42 Draft article 12 reads as follows:
Status of third States asneutrals

The present draft articles are without prejudice to the status of third States as neutrals in relation to an
armed conflict.

40 Draft article 13 reads as follows:
Cases of termination or suspension

The present draft articles are without prejudicthtotermination or suspension of treaties as a
consequence of:

(@ The agreement of the parties; or
(b) A material breach; or
(© Supervening impossibility of performance; or
(d) A fundamental change of circumstances.
1 Draft article 14 reads as follows:
Therevival of terminated or suspended treaties

The present draft articles are without prejudictheocompetence of parties to an armed conflict to
regulate the question of the maintenance in force or revival of treaties, suspended or terminated as a result o
the armed conflict, on the basis of agreement.
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(b) Summary of the debate

311. Regarding draft article 11 gtlconcern was expressed that issue of the application of
Chapter VIl of the Charter of the United Nations, which related to threats to the peace, breaches
of the peace, and acts of agggien, was too central to the topithand to be relegated to a

without prejudice clause modelled on articleof$he Vienna Convention of 1969. While that
solution was understandable in the contexhefVienna Convention, it was considered

insufficient specifically in terms of the effectsaximed conflicts on treaselt was proposed that

the provision be replaced bytiales 8 and 9 of theesolution adopted by the Institute of

International Law in 1985.

312. Difficulties were expressed with the use efword “neutral” in draft article 12: would it
apply to those States which declared theneseheutral or those which enjoyed permanent
neutrality status? The situationchavolved since the establishnhehthe United Nations, and in
some cases, neutrality was no longer possibteeXample, in the context of decisions taken

under Chapter VIl of the Charter of the Unitédtions. Reference was further made to the
existence of examples of States which were Ibeliigerents but not neutrals. That distinction

was important for the debate on the impact on third States: third States were not automatically
neutral, and neutral States wexa automatically third States. It was further proposed that the
reference to neutrality be dédd from the provision entirely.

313. With regard to draft article 14, it was suggestatl the word “competence” be replaced by

“capacity”, in line with the text of draft articlel®s.
3. Special Rapporteur’sconcluding remarks

314. The Special Rapporteur referred to the asEasnvergence in the debate, such as on the
inclusion of internal armedbaflicts. He noted that he had approached the topic from three
overlapping perspectives. Firstly, he had delved into the literature of the subject, with the
assistance of the Secretariat. His three reports were largely based on State practice and what
knowledge could be gleaned fronataed authors. Secondly, theffirarticles constituted a clear
but careful reflection of the fact that he adopteel principle of stability, or continuity, as a

policy datum. However, in his view, the prina@pdf continuity was qualified by the need to

reflect the evidence in State practice that, to some extent, armed conflict did indeed result in the
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suspension or terminatiaf treaties. Thirdly, héad consciously attemputéo protect the project
by carefully segregating other controversial areash as the law relating to the use of force by
States, that lay outside the scope ofttpc as approved by the General Assembly.

315. With regard to draft article 1 (Scopek Bpecial Rapporteur cammhed that he had no
strong position on the issue of the provisicegaplication of treaties. The question of
international organizations wasalone of the issues of peiple to be considered. Some
members seemed to have not distinguishéaden whether the effects of armed conflict on
treaties of international organizans was a viable subject - which it probably was - and the very
different question of whether ibald be grafted on to the topicat the General Assembly had
requested the Commission to study.

316. As for draft article 2 (Usaf terms), the Spedi®&apporteur noted that the definition of
“armed conflict” was central to the Commission’sject, yet it also came close to the borderline
with other areas of internatial law. The debate had revalvaround the question of whether
internal armed conflict was or wanot to be included, but thetiale was not drafted in those
terms. He noted that the issue of the intensityhefarmed conflict was covered by the use of the
phrase “nature or extent”. To his mind, arncedflict should not be defined in quantitative
terms. Everything depended on the nature nat ohthe conflict but also of the treaty provision

concerned.

317. The Special Rapporteur acknowledged treit drticle 3 (Non-autmatic termimtion or
suspension) was problematical, aedalled that he had said asahun his first report. There

were three related aspects of the provisiontlijrs was deliberately chronological: it simply
asserted that the outbreak afnad conflict did not, as suchymeinate or suspend the operation

of a treaty. At a later stage, when the legalityhef situation came to be assessed on the basis of
the facts, the question of the applicable {@ould arise. The second aspect was that of
continuity, and he noted the suggestion that thé drticle should be reformulated to state the
principle of continuity more forcefully. The thiabpect of draft articld8 was that it represented

a major historical advance at the doctorinal level that a significant majority of members of the
Institute of International Law from differenttionalities and backgroundsad been willing to

move to that position.
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318. The Special Rapporteur remarked that, intd@réitle 4 (The indi@ of susceptibility or
suspension of treaties in case of an armedictnhe had carefully avoided using the term
“intention” in the abstract. The issue was onéntérpretation, in acedance with articles 31

and 32 of the Vienna Convention. Moreover, draft Ertdcalso referred to the nature and extent
of the armed conflict. In respomso the suggestion that a more direct reference was needed to
specific criteria of compatibility, he maintained that those criteria were already covered.
Furthermore, he recalled that in judicial preetiwhen discussing other topics of the law of
treaties, intention was constantly referred taldb featured in standard legal dictionaries.
Accordingly intention could not be simply disssed out of hand. Furthernegif intention were

to be set aside, what would happen when there was direct evidence of it? While it was correct to
say that intention was often constructed and accordingly fictitious, there was no particular

difficulty with that. The readlifficulty was proving intention.

319. With regard to draft articlel®s (The law applicable in armed conflict) the Special
Rapporteur noted that the prowasihad attracted a good dealafid criticism and would need
further work. His instructions had been to taki® account what the International Court of
Justice had said in its advisarginion in the case concerning thegality of the Threat or Use
of Nuclear Weapons, yet he now conceded that the tskbuld also refer to the 2004 advisory
opinion on thd_egal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory.

320. The Special Rapporteur observed that drafi@ii¢The operation of treaties on the basis
of necessary implication from their object and purpose), which he hoped would be retained in
one form or another, played anportant function. While Stagractice was not as plentiful as
might be desired in certain categories, it wadyfabundant. Draft articl& was the vehicle for
expressing that State practice in an ordesdy. The Commission had to decide whether to
include in the list in paragraph 2 treaties codifyjimgcogens rules. The Secretariat

memorandum had suggested thath treaties be included, libat raised the problem of
borderlines with other subjectde was not sure that it was even technically correct to include
such treaties, and if they weieebe included, yet another Itvout prejudice” clause would be

necessary.

321. With regard to draft article 10 (Effect of #eercise of the right to individual or collective
self-defence on a treaty) the Special Rapponteted the general view in the Commission that
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references to the law relating to the use ofémioould be strengthened. However, he noted that
the redrafted version of the draifrticle was a careful compromise, and to go any further might

be to venture into uncharted juridical seas.

322. The Special Rapporteur pointed out, in cotioeavith draft articlel2 (Status of third

States as neutrals), that there had arisegubstion of the extent to which the draft articles
should refer to other fields ofternational law such aseutrality or permanent neutrality. In his
view, the Commission had to be careful: armed latinfas self-evidently a core part of the
topic, but other areas like neutrality were gendioederline cases. It was recalled that draft
article 13 (Cases of terminatian suspension) simply made thlevious point that the draft was
without prejudice to the provisions set forth ie Mienna Convention of 1969. As in the law of
tort, there might be several overlapping causexctbn. Thus, the effect of war on treaties might
be paralleled by other typesfohdamental change of circurastes. Furthermore, separability

had not been overlooked, but deliberately left aside.
C. Report of the Working Group
1. Introduction

323. The work programme of the Group was organiztedthree clusters of issues: (a) matters
related to the scope of the draft articles;qb@stions concerning draft articles 3, 4 and 7, as
proposed by the Special Rapfgar in his third report® and (c) other matters raised during the
debate in the plenary. The Working Group complét® consideration of the first two clusters,

but was unable to complete its work on the third cluster. The Working Group held eight meetings
from 10 to 24 July 2007.

2. Recommendations of the Working Group
324. The Working Group recommended that:

(1) Draftarticles 1to 3, 5, s, 7, 10 and 11, as proposed by the Special Rapporteur in

his third report, be referred to the Oraff Committee, with the following guidance:

42 AICN.4/578.
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(&) Asregards draft article 1:

() The draft articles shouldpaly to all treaties between States where at least

one of which is a paytto an armed conflict;

(i) In principle, the consideration trfeaties involvingnternational
intergovernmental organizats should be left in abeyance until a later stage of
the Commission’s work on the overall topat which point issues of the
definition of international organizatiorméd which types of treaties (namely
whether treaties between States andiatonal organizations or also those

between international organizatiamser se) would be considered;

(i)  The Secretariat should be requestedittculate a note to international
organizations requestingfarmation about their practice with regard to the

effect of armed conflict otreaties involving them.

(b) With regard to the definition of “armedmdlict” reflected in article 2, paragraph (b),

for purposes of the draft articles:

(i) In principle, the definition of arnteconflict should coveinternal armed
conflicts with the proviso that Std should only be able to invoke the
existence of internal armed conflictsarder to suspend or terminate treaties
when the conflict has reached a certain level of intensity;

(i)  Occupation in the course of an arnwamflict should not be excluded from the

definition of “amed conflict”.
(c) Concerning draft article 7:

() The phrase “object and purpose” inrggraph 1 should be replaced by
“subject matter” to be in line with tifermulation proposed for draft article 4

(see below); and the provision be placed closer to draft article 4;
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(i)  Paragraph 2 should be deleted and thetatained therein be included in an
appendix to the draft articles with the indication tHat:

— The list is non-exhaustive;

— The various types of treaties on the tisay be subject to termination or

suspension either in whole or in part;

— The list is based on practice and, accordingly, its contents may change over

time.

(d) Asregards draft articles 10 and 1% Brafting Committee should proceed along the

lines of articles 7, 8 and 9 ofehresolution of the Institute driternational Law adopted in 1985.

(2) The following revised formulation falraft article 4 should be referred to the

Drafting Committee:

“In order to ascertain whether a treatgisceptible to termination or suspension in

the event of an armed conflict, resort shall be had to:
(@) Articles 31 and 32 dhe Vienna Convention on the Law of Treaties; and

(b) The nature and extent of the armedflict, the effect of the armed conflict on

the treaty, the subject matter of the treayg the number of parties to the treaty.”

(3) Draft article @his should be deleted and itstgect matter reflected in the

commentaries, possibtg draft article 7.

(4) The Working Group should be re-established at the sixtieth session of the
Commission, in 2008, to complete its work on ramma issues relating to draft articles 8, 9,

and 12 to 14.

% The Drafting Committee should reconsider the list taking account the views expressed in the plenary debate.
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CHAPTER VIII
RESPONSIBILITY OF INTERNATIONAL ORGANIZATIONS
A. Introduction

325. At its fifty-second session (2000), themmission decided to include the topic
“Responsibility of internatioriarganizations” in its long-term programme of wétkThe
General Assembly, in paragta 8 of its resolution 55/152 of 12 December 2000, took note of
the Commission’s decision with regard to the keagn programme of work, and of the syllabus
for the new topic annexed to the Commission’s 2@@@rt. The Assembly, iparagraph 8 of its
resolution 56/82 of 12 December 2001, requestecCttimmission to begin its work on the topic
“Responsibility of internonal organizations”.

326. At its fifty-fourth session, the Commigsidecided, at its 2717th meeting, held

on 8 May 2002, to include the topic in its prograenaf work and appointed Mr. Giorgio Gaja as
Special Rapporteur for the topit.At the same session, the Commission established a Working
Group on the topic. The Working Group in its refBrbriefly considered the scope of the topic,
the relations between the n@noject and the draft articles on “Responsibility of States for
internationally wrongful acts”, qe#ions of attribution, issuesglating to the responsibility of
member States for conduct that is attributedn international organization, and questions
relating to the content of ternational responsibility, impheentation of responsibility and
settlement of disputes. At the end of its fifgurth session, the Commission adopted the report
of the Working Groug®’

43 Official Records of the General Assembly, Fifty-fifth Session, Supplement No. 10 (A/55/10), para. 729.
% |bid., Fifty-seventh Session, Supplement No. 10 (A/57/10 and Corr.1), paras. 461-463.

% |bid., paras. 465-488.

“7 |bid., para. 464.
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327. From its fifty-fifth (2003) to its fifty-gjhth (2006) sessions, the Commission had received
and considered four repoftem the Special Rapportelif and provisionally adopted draft
articles 1 to 3d*

B. Consideration of thetopic at the present session

328. At the present session, the Commission h&dd the fifth report of the Special
Rapporteur (A/CN.4/583), as Was written comments received so far from international

organization$™

329. The fifth report of the Special Rapportewalthg with the conterdf the international
responsibility of an internatioharganization, followed, like thprevious reports, the general
pattern of the artickeon Responsibility of States fimternationally wrongful acts.

330. Inintroducing its fifth report, the SpecRépporteur addressedme comments made on

the draft articles provisionallydapted by the Commission. As to the view that the current draft
did not take sufficiently into account the great ggriof international organizations, he indicated
that the draft articles had a level of generalityonhmade them appropriate for most, if not all,
international organizations; thisddhot exclude, if the particular features of certain organizations

so warranted, the application of special rules.

331. The Special Rapporteur also referred to thefiitient availability ofpractice in respect of
the responsibility of internatioharganizations. While calling fanore information on relevant
instances being provided to the Commission, he esipddithe usefulness thfe draft articles as
an analytical framework, whictheuld assist States and international organizations in focusing

on the main legal issues raised by the topic.

4% AJICN.4/532 (first report), A/CN.4/541 (second report), A/CN.4/553 (third report) and A/CN.4/564 and Add.1
and 2 (fourth report).

¥ Draft articles 1 to 3 were adopted at the fifty-fifth session (2003), draft articles 4 to 7 at the fifty-sixth session
(2004), draft articles 8 to 16 [15] at the fifty-seventh session (2005) and draft articles 17 to 30 at the fifty-eighth
session (2006).

4“0 Following the recommendations of the Commissiofii¢ial Records of the General Assembly,

Fifty-seventh Session, Supplement No. 10, and corrigendum (A/57/10 and Corr.1), paras. 464 and 488 and

ibid., Fifty-eighth Session, Supplement No. 10 (A/58/10), para. 52.), the Secretariat, on an annual basis, has been
circulating the relevant chapter of the report of the Commission to international organizations asking for their
comments and for any relevant materials which they could provide to the Commission. For comments from
Governments and international organizations, see A/CN.4/545, A/ICN.4/547, A/CN.4/556, A/CN.4/568 and Add.1
and A/CN.4/582.
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332. Inintroducing the draft artes contained in his fifth port, the Special Rapporteur

indicated that the work undertaken by the Commission was not consisting in merely reiterating
the articles on responsibility of States for intéloraally wrongful acts. Whether or not the legal
issues addressed were coveredh®ge articles, they were considered on their own merits with
regard to international organizations. Givee kel of generality of the draft however, he
deemed it reasonable tdapt a similar wording to that used in the articles on State responsibility
in the many instances where the provisions ceglahlly apply to Stateand to international
organizations. This was actually the case for mbge draft articleproposed in his fifth

report.

333. The fifth report contained 14 draft articlesrresponding to Part Two of the articles on
State responsibility. Draft articde81 to 36 dealt with general principles of the content of
international responsibility of anternational organization; ditadirticles 37 tal2 related to
reparation for injury and draft articles 43 ahtladdressed the issue of serious breaches of
obligations under peremptory normisgeneral intenational law.

334. The Special Rapporteur presented the sift drticles embodying general principles,
namely: draft article 31 “Legal consequer®f an internationally wrongful act* draft

article 32 “Continued duty of performancé? draft article 33 “Cessation and non-repetiti6f",

“L Draft article 31 reads as follows:
Legal consequences of an internationally wrongful act

The international responsibility of an international organization which is entailed by an internationally
wrongful act in accordance with the provisions of Part One involves legal consequences as set out in this
Part.

42 Draft article 32 reads as follows:
Continued duty of performance

The legal consequences of an internationally wrongful act under this Part do not affect the continued
duty of the responsible international ongaation to perform the obligation breached.

“8 Draft article 33 reads as follows:
Cessation and non-repetition
The international organization responsible for the internationally wrongful act is under an obligation:
(@  To cease that act, if it is continuing;

(b)  To offer appropriate assurances and guarantees of non-repetition, if circumstances so require.
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draft article 34 “Reparatiori’ draft article 35 “Irrelevance of the rules of the organizatiéh”,

and draft article 36 “Scopef international obligationset out in this Part*°

335. Draft articles 31 to 34 and 36 followed clogbky wording of the corresponding provisions
on Responsibility of States for internationalyongful acts. In the view of the Special
Rapporteur, the principles contathm these articles were equaiipplicable to international
organizations. The situation was somewhat deffein respect of draft article 35: whereas a
State could not rely on the provisions of its intedaal as justification for failure to comply with
the obligations entailed by its responsibility,iaternational organizeon might be entitled to

rely on its internal rules as a justification for not giving reparation towards its members. The

proviso in draft article 3was designed to deal withis particular assumption.

336. The Special Rapporteur also introduc&disaft articles in repect of reparation

for injury, namely: draft artie 37 “Forms of reparatiori”’ draft article 38

4“4 Draft article 34 reads as follows:
Reparation

1. The responsible international organization is under an obligation to make full reparation for the injury
caused by the internationally wrongful act.

2. Injury includes any damage, whether material or moral, caused by the internationally wrongful act of
an international organization.

45 Draft article 35 reads as follows:
Irrelevance of therules of the organization

Unless the rules of the organization otherwise provide for the relations between an international
organization and its member States and organizations, the responsible organization may not rely on the
provisions of its pertinent rules as justification for failure to comply with the obligations under this Part.

“ Draft article 36 reads as follows:
Scope of international obligations set out in this Part

1. The obligations of the responsible international organization set out in this Part may be owed to one or
more other organizations, to one or more States, or to the international community as a whole, depending in
particular on the character and content of the international obligation and on the circumstances of the breach.

2. This Part is without prejudice to any right, arising from the international responsibility of an
international organization, which may accrue directly to a person or entity other than a State or an
international organization.

“7 Draft article 37 reads as follows:
Forms of reparation

Full reparation for the injury caused by the internationally wrongful act shall take the form of
restitution, compensation and satisfaction, either singly or in combination, in accordance with the provisions
of this chapter.
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“Restitution”**® draft article 30Compensation™* draft article 40 “Satisfaction™>° draft

article 41 “Interest®! and draft article 42 “Contribution to the injury?®

4“8 Draft article 38 reads as follows:
Restitution

An international organization responsible for an internationally wrongful act is under an obligation to
make restitution, that is, to re-establish the sibmawhich existed before the wrongful act was committed,
provided and to the extent that restitution:

(@ Is not materially impossible;

(b) Does not involve a burden out of all proportion to the benefit deriving from restitution instead
of compensation.

49 Draft article 39 reads as follows:
Compensation

1. The international organization responsible for an internationally wrongful act is under an obligation to
compensate for the damage caused thereby, insofar as such damage is not made good by restitution.

2. The compensation shall cover any financially assessable damage including loss of profits insofar as it
is established.

40 Draft article 40 reads as follows:
Satisfaction

1. The international organization responsible for an internationally wrongful act is under an obligation to
give satisfaction for the injury caused by that act insofar as it cannot be made good by restitution or

compensation.

2. Satisfaction may consist in an acknowledgement of the breach, an expression of regret, a formal
apology or another appropriate modality.

3. Satisfaction shall not be out of proportion to the injury and may not take a form humiliating to the
responsible international organization.

1 Draft article 41 reads as follows:
Interest

1. Interest on any principal sum payable under this chapter shall be payable when necessary in order to
ensure full reparation. The interest rate and mode of calculation shall be set so as to achieve that result.

2. Interest runs from the date when the principal sum should have been paid until the date the obligation
to pay is fulfilled.

42 Draft article 42 reads as follows:
Contribution totheinjury

In the determination of reparation, account shall be taken of the contribution to the injury by wilful or
negligent action or omission of the injured State or international organization or of any person or entity in
relation to whom reparation is sought.
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337. Despite the paucity of retent practice as far as imt@ational organizations were
concerned, the few instances that could be fowndircned the applicability to them of the rules
on reparation adopted in respect of States.&ters thus no reason for departing from the text

of the articles on State @snsibility in that regard.

338. The Special Rapporteur then presented taf drticles dealing with serious breaches of
obligations under peremptory mog of general intmational law, nanig: draft article 43
“Application of this chapter®> and draft article 44 “@ticular consequences of a serious breach

of an obligation under this chaptér*.

339. Regarding serious breaches of obligationsymglemptory norms ajeneral international
law, the Special Rapporteur recalled thenatents made by Stataad international
organizations in responsedaestions addressed by then@uission in its previous repdft

He deemed it reasonable to consider that Btakes and international organizations had the
obligation to cooperate to bring the breach t@ad, not to recognize the situation as lawful and
not to render aid or assistancamaintaining it. This did not imply that the organization should

act beyond its powers under its constituiv&rument or other pertinent rules.

43 Draft article 43 reads as follows:
Application of thischapter

1. This chapter applies to the international residitg which is entailed by a serious breach by an
international organization of an obligation arising under a peremptory norm of general international law.

2. A breach of such an obligation is serious if it involves a gross or systematic failure by the responsible
international organization to fulfil the obligation.

44 Draft article 44 reads as follows:

Particular consequences of a serious breach of an obligation
under this chapter

1. States and international organizations shall cooperate to bring to an end through lawful means any
serious breach within the meaning of article 43.

2. No State or international orgaation shall recognize as lawful &usition created by a serious breach
within the meaning of article 43, nor render aid or assistance in maintaining that situation.

3. This article is without prejudice to the other consequences referred to in this Part and to such further
consequences that a breach to which this chaptgies may entail under international law.

4% Official Records of the General Assembly, Sixty-first Session, Supplement No. 10 (A/61/10), para. 28.
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340. The Commission considered the fifth répdithe Special Rapporteur at its 2932nd

to 2935th and 2938th meetings from 9 to 12 July 2007 and on 18 July 2007. At its 2935th
meeting, on 12 July 2007, the Commission retedeft articles 31 to 44 to the Drafting
Committee. At the same meeting, a supplemerdeait article was proposed by a member of
the Commissiofi®® The Special Rapporteur proposed féegént supplementary article on the
same issue. At the 2938th meeting, on 18 2087, the Commission referred the draft article

proposed by the Special Rapporteur to the Drafting Comniittee.

341. The Commission considered and adoftiedeport of the Drafting Committee on
draft articles 31 to 44 [45] at its 2945tleating, on 31 July 2007 (sect. C.1 below).

342. Atits 2949th to 2954th meetings, on 6, 7 and 8 August 2007, the Commission adopted the

commentaries to the aforementiordrdft articles (sect. C.2 below).

C. Text of thedraft articles on responsibility of international organizations
provisionally adopted so far by the Commission

1. Text of thedraft articles

343. The text of the draft artidgrovisionally adopted so fay the Commission is reproduced
below.

% The supplementary draft article reads as follows:

The member States of the responsible international organization shall provide the organization with
the means to effectively carry out itslightions arising under the present part.

" In its amended version, the supplementary draft article reads as follows:

In accordance with the rules of the responsiblemattgonal organization, its members are required to
take all appropriate measures in order to provide the organization with the means for effectively fulfilling its
obligations under the present chapter.
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RESPONSIBILITY OF INTERNATIONAL ORGANIZATIONS
PART ONE

THE INTERNATIONALLY WRONGFUL ACT OF
AN INTERNATIONAL ORGANIZATION

CHAPTERI
Introduction
Article 178

Scope of the present draft articles

1. The present draft articles apply to therin&tional responsibilitpf an international
organization for an act thatuvgongful under intenational law.

2.  The present draft articles also apply ® ititernational responsibility of a State for
the internationally wrongful actf an international organization.

Article 2*%°
Useof terms

For the purposes of the present draft Esicthe term “international organization”
refers to an organization established ligeaty or other instrument governed by
international law and possessing its own international legal personality. International
organizations may include as members, in addition to States, other entities.

Article 3
General principles

1. Everyinternationally wrongful act of an international organization entails the
international responsibility dhe international organization.

2.  There is an internationally wrongful axftan international organization when
conduct consisting of aaction or omission:

(@ Is attributable to thaternational organization undmternational law; and

(b) Constitutes a breach of an internatl obligation of tat international
organization.

8 For the commentary to this article, féicial Records of the General Assembly, Fifty-eighth Session,
Supplement No. 10 (A/58/10), pp. 34-37.

“* For the commentary, ségd., pp. 38-45.

0 For the commentary, ségd., pp. 45-49.
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CHAPTER 11
Attribution of conduct to an international organization
Article 4%

General ruleon attribution of conduct
to an international organization

1. The conduct of an organ or agent of darimational organizain in the performance
of functions of that organ @gent shall be considered as an act of that organization under
international law whatever pogit the organ or agent holds in respect of the organization.

2.  For the purposes of paragraph 1, thet&agent” includes officials and other
persons or entities through whom the organization®&tts.

3. Rules of the organization shall appltiie determination of the functions of its
organs and agents.

4.  For the purpose of the present draft batitrules of the organization” means,

in particular: the constituent instruments; decisions, resolutions and other acts taken by the
organization in accordance with those instruments; and established practice of

the organizatiof*

Article 5%®

Conduct of organsor agents placed at the disposal of an international
organization by a State or another international organization

The conduct of an organ of a Stateanrorgan or agent of an international
organization that is placed at the disposarudther international organization shall be
considered under international law an adhef latter organization if the organization
exercises effective control over that conduct.

1 For the commentary to this chapter, ., Fifty-ninth Session, Supplement No. 10 (A/59/10), pp. 100-103.
42 For the commentary to this article, $kiel., pp. 104-109.

83 The location of paragraph 2 may be reconsidered at a later stage with a view to eventually placing all definitions
of terms in article 2.

% The location of paragraph 4 may be reconsidered at a later stage with a view to eventually placing all definitions
of terms in article 2.

“ For the commentary to this article, €féicial Records of the General Assembly, Fifty-ninth Session,
Supplement No. 10 (A/59/10), pp. 110-115.
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Article 6
Excess of authority or contravention of instructions

The conduct of an organ or an agenaofinternational @anization shall be
considered an act of that organization undtrirational law if the organ or agent acts
in that capacity, even though the conduct excésglauthority of that organ or agent or
contravenes instructions.

Article 7%’

Conduct acknowledged and adopted by an
international organization asitsown

Conduct which is not attributable &m international organization under the
preceding draft articles shall nevertheless be considered an act of that international
organization under internatidraw if and to the extent that the organization
acknowledges and adopts tlenduct in question as its own.

CHAPTER [11%®
Breach of an international obligation
Article 8"
Existence of a breach of an international obligation

1. Thereis a breach of an international daddiign by an international organization when
an act of that international organization is motonformity with what is required of it by
that obligation, regardless $ origin and character.

2. Paragraph 1 also applies to the bre#Eam obligation under international law
established by a rule oféhnternational organization.

Article 9*°
International obligation in forcefor an international organization

An act of an international organt&an does not constitute a breach of an
international obligatin unless the international orgartiea is bound by the obligation in
question at the time the act occurs.

46 For the commentary, ségd., pp. 116-120.
" For the commentary, ségd., pp. 120-122.

48 For the commentary to this chapter, €ficial Records of the General Assembly, Sixtieth Session, Supplement
No. 10 (A/60/10), pp. 86-87.

9 For the commentary to this article, $kiel., pp. 87-90.

4% For the commentary, ségd., p. 91.
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Article 10*"*
Extension in time of the breach of an international obligation

1. The breach of an international obligatlmnan act of an international organization
not having a continuing character occurs atrtftoment when the act is performed, even if
its effects continue.

2.  The breach of an international obligatlmnan act of an international organization
having a continuing character extends overehtire period during which the act continues
and remains not in conformityitl the international obligation.

3.  The breach of an international obligatrequiring an international organization to
prevent a given event occurs when the éweours and extends over the entire period
during which the event continues and remaiot in conformity with that obligation.

Article 11%7
Breach consisting of a composite act

1. The breach of an international obligatlmnan international organization through a
series of actions and omissions defined in eggtre as wrongful, occurs when the action or
omission occurs which, taken with the other actions or omissions, is sufficient to constitute
the wrongful act.

2. Insuch a case, the breach extends over the entire period starting with the first of the
actions or omissions of the series and lagta$dong as these actions or omissions are
repeated and remain not in conforynitith the international obligation.

CHAPTER IV*73

Responsibility of an international organization in connection with
the act of a State or another international organization

Article 12%7

Aid or assistancein the commission of an
internationally wrongful act

An international organization which aidsassists a State or another international
organization in the commission of an internatignarongful act by the State or the latter
organization is internationallesponsible for doing so if:

471
472
473

474
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For the commentary, séad.
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(@ That organization does so with knledge of the circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrghul if committed by that organization.
Article 13*"

Direction and control exercised over the commission
of an internationally wrongful act

An international organization whichrdcts and controls a State or another
international organization in the commission of an internationally wrongful act by the State
or the latter organization is inteti@nally responsible for that act if:

(@ That organization does so with knledge of the circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrgiul if committed by that organization.
Article 14*
Coercion of a State or another international organization

An international organization which @aes a State or another international
organization to commit an act is intetioaally responsible for that act if:

(@ The act would, but for the coercion, beiaternationally wrongful act of the
coerced State or interti@nal organization; and

(b) The coercing international orgaation does so with knowledge of the
circumstances of the act.

Article 15 [16]*""

Decisions, recommendations and authorizations addr essed
to member States and international organizations

1. Aninternational organization incurgernational respoitslity if it adopts a

decision binding a member State or international organization to commit an act that would
be internationally wrongful if committed by the former organization and would circumvent
an international obligation of the former organization.

4% For the commentary, ségd., pp. 97-99.
4% For the commentary, sésd., pp. 99-100.

4" For the commentary, ségd., pp. 101-105. The square bracket refers to the corresponding article in the
third report of the Special Rapporteur (A/CN.4/553).
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2.  Aninternational organization ininternational responsibility if:

(@ It authorizes a member State or international organization to commit an act that
would be internationally wrongful if committed by the former organization and would
circumvent an internationabligation of the former organization, or recommends that a
member State or international organization commit such an act; and

(b) That State or international organization commits the act in question in reliance
on that authorization or recommendation.

3. Paragraphs 1 and 2 apply whether orthetact in question is internationally
wrongful for the member State or intational organization to which the decision,
authorization or recomemdation is directed.

Article 16 [15]*"®
Effect of this chapter
This chapter is without prejudice to timernational responsibility of the State or

international organization which commits the ctuestion, or of any other State or
international organization.

CHAPTER V*7

Circumstances precluding wrongfulness
Article 17%°

Consent

Valid consent by a State or an intdroaal organization to the commission of a
given act by another internatial organization precludes theongfulness of that act in
relation to that State or the former organization to the extent that the act remains within the
limits of that consent.

Article 18%!
Salf-defence

The wrongfulness of an act of an int&tional organization is precluded if the act
constitutes a lawful measure of self-defetadeen in conformity with the principles of
international law embodied ingiCharter of the United Nations.

4" For the commentary, ségd., p. 105.

4" For the commentary to this chapter, €4ficial Records of the General Assembly, Sixty-first Session,
Supplement No. 10 (A/61/10), pp. 263-264.

“0 For the commentary to this article, $kiel., pp. 264-265.
“81 For the commentary, sésd., pp. 265-267.
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Article 19%2
Countermeasures
%483
Article 20
Force majeure

1. The wrongfulness of an act of an inteim@al organization not isonformity with an
international obligation of that organti&an is precluded if the act is dueftwce majeure,

that is, the occurrence of amgsistible force or of an unforeseen event, beyond the control
of the organization, making it materially imgmible in the circumances to perform the
obligation.

2.  Paragraph 1 does not apply if:

(@ The situation oforce majeureis due, either alone an combination with other
factors, to the conduct tiie organization invoking it; or

(b) The organization has assumed the risk of that situation occurring.
Article 21%°
Distress

1. The wrongfulness of an act of an inteim@al organization not isonformity with an
international obligation of that organizatiorpiecluded if the author of the act in question
has no other reasonable way, in a situatiotigtfess, of saving the author’s life or the
lives of other persons entrusted to the author’s care.

2. Paragraph 1 does not apply if:

(@ The situation of distress is due, eitldéwne or in combination with other
factors, to the conduct tiie organization invoking it; or

(b) The act in question is likely to create a comparable or greater peril.

“82 For the commentary, ségd., p. 268.

83 Draft article 19 concerns countermeasures by an international organization in respect of an internationally
wrongful act of another international organization or a State as circumstances precluding wrongfulness. The text of
this draft article will be drafted at a later stage, when the issues relating to countermeasures by an international
organization will be examined in the context of thgliementation of the responsibility of an international

organization.

“8 For the commentary to this article, €féicial Records of the General Assembly, Sixty-first Session,
Supplement No. 10 (A/61/10), pp. 268-270.

“% For the commentary, sésd., pp. 270-272.
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Article 2246
Necessity

1. Necessity may not be invoked byiaternational organization as a ground for
precluding the wrongfulness of an act notamformity with an international obligation of
that organization unless the act:

(@ Isthe only means for the organization to safeguard against a grave and
imminent peril an essential interest of the international community as a whole when the
organization has, in accordance with international law, the function to protect that interest;
and

(b) Does not seriously impair an essentiérast of the State or States towards
which the obligation exists, or of tleternational community as a whole.

2. In any case, necessity may not be ingolg an international organization as a
ground for precluding wrongfulness if:

(@ The international obligation in quem excludes the possibility of invoking
necessity; or

(b) The organization has contributed to the situation of necessity.
Article 23%'
Compliance with peremptory norms

Nothing in this chapter precludes the wguiness of any act of an international
organization which is not inonformity with an obligatin arising under a peremptory
norm of general iternational law.

Article 24%®
Consequences of invoking a circumstance precluding wrongfulness

The invocation of a circumstance precluding wrongfulness in accordance with this
chapter is without prejudice to:

(@ Compliance with the obligation in qu&s, if and to the extent that the
circumstance precluding wrongfulness no longer exists;

(b) The question of compensation for any material loss caused by the act in
question.

“% For the commentary, sésd., pp. 272-275.
8" For the commentary, sésd., pp. 275-276.
“8 For the commentary, sésd., pp. 276-277.
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CHAPTER (X)*®

Responsibility of a Statein connection with the act of
an international organization

Article 25*°

Aid or assistance by a Statein the commission of an internationally
wrongful act by an international organization

A State which aids or assists an international organization in the commission of an
internationally wrongful act by the latterirgernationally responsible for doing so if:

(@ That State does so with knowledge @ tircumstances of the internationally
wrongful act; and

(b) The act would be internationally wrongful if committed by that State.
Article 26™"

Direction and control exercised by a State over the commission of
an internationally wrongful act by an inter national organization

A State which directs and controls an intgional organization in the commission of
an internationally wrongful act by the lattenngernationally responsible for that act if:

(@ That State does so with knowledge @ tircumstances of the internationally
wrongful act; and

(b) The act would be internationally wrongful if committed by that State.
Article 27%%
Coercion of an international organization by a State

A State which coerces an international organization to commit an act is
internationally responsié for that act if:

(@ The act would, but for the coercion, beiaternationally wrongful act of that
international organization; and

(b) That State does so with knowledgfehe circumstances of the act.

89 The location of this chapter will be determined at a later stage. For the commentary to this chapigr, see
pp. 277-279.

0 For the commentary to this article, $kigl., pp. 279-280.
“! For the commentary, sésd., pp. 280-281.
2 For the commentary, sésd., p. 282.
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Article 28*3

I nternational responsibility in case of provision of
competence to an inter national organization

1. A State member of an international organization incurs international responsibility if
it circumvents one of its inteational obligations by prodling the organization with
competence in relation to that obligatiamd the organization commits an act that, if
committed by that State, would havenstituted a breach of that obligation.

2. Paragraph 1 applies whether or not theragtestion is internationally wrongful for
the international organization.

Article 294

Responsibility of a State member of an international organization
for the internationally wrongful act of that organization

1.  Without prejudice to draft articles 2528, a State member of an international
organization is responsible for an internatlly wrongful act of that organization if:

(@ It has accepted responsibility for that act; or
(b) It has led the injured party to rely on its responsibility.

2.  The international responsibility of aa which is entailed in accordance with
paragraph 1 is presumed to be subsidiary.

Article 30
Effect of this chapter

This chapter is without prejudice tcetinternational rgmonsibility, under other
provisions of these draft artideof the international organization which commits the act in
question, or of any othémternational organization.

%% For the commentary, sésd., pp. 283-286.
“%* For the commentary, sésd., pp. 286-291.
% For the commentary, sésd., pp. 291-292.
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PART TWO*®

CONTENT OF THE INTERNATIONAL RESPONSIBILITY OF AN
INTERNATIONAL ORGANIZATION

CHAPTER |
General principles
Article 31%"
L egal consequences of an internationally wrongful act

The international responsibility of an intational organization wbh is entailed by
an internationally wrongful act in accordangigh the provisions of Part One involves
legal consequences st out in this Part.

Article 32°%®
Continued duty of performance

The legal consequences of an intewraily wrongful act under this Part do not
affect the continued duty of the responsibkernational organization to perform the
obligation breached.

Article 33*°
Cessation and non-repetition

The international organizatn responsible for the internationally wrongful act is
under an obligation:

(@ To cease that act, if it is continuing;

(b) To offer appropriate assuran@sl guarantees of non-repetition, if
circumstances so require.

496
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For the commentary to this Part, see section C.2 below.
For the commentary to this article, see section C.2 below.
For the commentary, see section C.2 below.

For the commentary, see section C.2 below.
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Article 34°®
Reparation

1. The responsible internatial organization is under amligation to make full
reparation for the injury caused by the internationally wrongful act.

2. Injury includes any damage, whether matestahoral, caused by the internationally
wrongful act of an international organization.

Article 35°
Irrelevance of therules of the organization

1. The responsible internatidraaganization may not rely dats rules as justification
for failure to comply with its obligations under this Part.

2. Paragraph 1 is without prejudice to theleapility of the rules of an international
organization in respect of the responsibilitytioé organization towasdts member States
and organizations.

Article 36°%
Scope of international obligations set out in thisPart

1. The obligations of the responsible int¢im@al organization set out in this Part may
be owed to one or more other organizationgne or more States, tw the international
community as a whole, depending in parée on the character and content of the
international obligation and ondltircumstances of the breach.

2. This Part is without prejudice toyanght, arising from the international
responsibility of an internatioharganization, which may accrukrectly to any person or
entity other than a State or an international organization.

%0 For the commentary, see section C.2 below.

%% For the commentary, see section C.2 below.

%2 For the commentary, see section C.2 below.
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CHAPTERIII
Reparation for injury
Article 37°%
Forms of reparation

Full reparation for the injury caused by the internationally wrongful act shall take the
form of restitution, compensation and satisfag, either singly or in combination, in
accordance with the provisions of this chapter.

Article 38°®
Restitution

An international organization responsible & internationally wrongful act is under
an obligation to make restitution, that isrésestablish the situatn which existed before
the wrongful act was committed, provided and to the extent that restitution:

(@ Is not materially impossible;

(b) Does not involve a burden out of ptbportion to the benefit deriving from
restitution instead of compensation.

Article 39°%
Compensation

1. The international organizati responsible for an intexhonally wrongful act is
under an obligation to compensate for the damage caused thereby, insofar as such damag
iIs not made good by restitution.

2.  The compensation shall cover any finalhgiassessable damage including loss of
profits insofar as it is established.

Article 40°%
Satisfaction

1. The international organizat responsible for an inteationally wrongful act is
under an obligation to give satisfaction for thgiry caused by that act insofar as it cannot
be made good by restitution or compensation.

For the commentary, see section C.2 below.
For the commentary, see section C.2 below.
For the commentary, see section C.2 below.

For the commentary, see section C.2 below.
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2.  Satisfaction may consist @an acknowledgement of the breach, an expression of
regret, a formal apology @nother approprta modality.

3.  Satisfaction shall not be ooft proportion to the injury and may not take a form
humiliating to the responsiblaternational organization.

Article 41>
I nterest

1. Interest on any principal sum due under thiapter shall be payable when necessary
in order to ensure full reparation. The interas¢ and mode of calation shall be set so
as to achieve that result.

2.  Interest runs from the date when thie@pal sum should have been paid until the
date the obligation to pay is fulfilled.

Article 42°%
Contribution to theinjury

In the determination of reparation, accoshall be taken of the contribution to
the injury by wilful or negligent action @mission of the injured State or international
organization or of any person or entityrglation to whom reparation is sought.

Article 43°% 510
Ensuring the effective performance of the obligation of reparation

The members of a responsible interoadil organization are required to take, in
accordance with the rules of the organizatidinpapropriate measuras order to provide
the organization with the meafws effectively fulfilling its oldigations under this chapter.

%7 For the commentary, see section C.2 below.
%% For the commentary, see section C.2 below.
% For the commentary, see section C.2 below.

*% The following text was proposed, discussed and supported by some members: “The responsible international
organization shall take all appropriate measures in acooedaith its rules in order to ensure that its members
provide the organization with the means for effectively fulfilling its obligations under this chapter.”
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CHAPTER 111

Serious breaches of obligationsunder peremptory
norms of general international law

Article 44 [43)°"
Application of this chapter

1.  This chapter applies to tirgernational responsibility wbh is entailed by a serious
breach by an international organization of an obligation arising under a peremptory norm
of general international law.

2. A breach of such an obligation is seridfusinvolves a gross osystematic failure
by the responsible internationabanization to fulfil the obligation.

Article 45 [44]°*

Particular consequences of a serious breach of
an obligation under this chapter

1.  States and international organizatiorellstooperate to bropto an end through
lawful means any serious breach within the meaning of article 44 [43].

2. No State or internationalganization shall recognize as lawful a situation created by
a serious breach within the meaning of éat#A [43], nor render aid or assistance in
maintaining that situation.

3.  This article is without prejudice to the atlt®nsequences referred to in this Part and
to such further consequences that a bréaevhich this chapteapplies may entail under
international law.

2. Text of thedraft articleswith commentariesthereto
adopted by the Commission at its fifty-ninth session

344. The text of draft articlesgether with commentaries thevgirovisionally adopted by the

Commission at its fifty-ninth session is reproduced below.

' For the commentary, see section C.2 below. The stuacket refers to the corresponding article in the
fifth report of the Special Rapporteur (A/CN.4/583).

%2 For the commentary, see section C.2 below. The stuacket refers to the corresponding article in the
fifth report of the Special Rapporteur (A/CN.4/583).
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PART TWO

CONTENT OF THE INTERNATIONAL RESPONSIBILITY OF
AN INTERNATIONAL ORGANIZATION

(1) Part Two of the present draft defines thgaleconsequences of internationally wrongful
acts of international organizations. This Part is organized in three chapters, which follow the

general pattern of the articles on responsibdftitates for internationally wrongful acts.

(2) Chapter | (articles 31 to 36) lays down cerigeneral principles argets out the scope of
Part Two. Chapter Il (articles 37 to 43) specifies obligation of reparation in its various forms.
Chapter 1l (articles 44 [43] and 45 [44]) consisléne additional consequences that are attached
to internationally wrongful acts consistings#rious breaches of obligations under peremptory

norms of general ternational law.

CHAPTERI
GENERAL PRINCIPLES
Article 31
L egal consequences of an internationally wrongful act

The international responsibility of an intetional organization wbh is entailed by
an internationally wrongful act in accordangigh the provisions of Part One involves
legal consequences st out in this Part.

Commentary

This provision has an introductory charactecorresponds to article 28 on responsibility
of States for internationally wrongful acté,with the only difference that the term “international
organization” replaces the teritate”. There would be no jtiication for using a different

wording in the present draft.

%3 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr. 1),
pp. 211-292.

4 bid., p. 213.
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Article 32
Continued duty of performance

The legal consequences of an inteovaily wrongful act under this Part do not
affect the continued duty of the responsibkernational organization to perform the
obligation breached.

Commentary

(1) This provision states the pciple that the breach of afligation under international law
by an international organization does pet se affect the existence of that obligation. This is
not intended to exclude that the obligation may terminate in connection with the breach: for
instance, because the obligation arises under g tedtthe injured State or organization avails
itself of the right to suspend or terminate the treaty in accordance with article 60 of the

1986 Vienna Convention on the Law of Treaties leetwvStates and International Organizations
or between International Organizations.

(2) The principle that an obligation is rqmr se affected by a breach does not imply that
performance of the obligation will still be possible after the breach occurs. This will depend on
the character of the obligation concerned anth@freach. Should for instance an international
organization be under the obligationttansfer some persons or property to a certain State, that
obligation could no longer be performed onaesthpersons or that property have been

transferred to another State in breach of the obligation.

(3) The conditions under which an obligation mayshspended or terminated are governed by
the primary rules concerning tbéligation. The samepalies with regard to the possibility of
performing the obligation after the breach. These rules need not be examined in the context of

the law of responsibility ahternational organizations.

(4) With regard to the statement of the twomed duty of performance after a breach, there
IS no reason for distinguishing between theadian of States and that of international

55 A/CONF.129/15.
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organizations. Thus the present article uses#ime wording as article 29 on responsibility of
States for internationally wrongful act§,with the only difference that the term “State” is

replaced with the termfiternational organization”.

Article 33
Cessation and non-repetition

The international organizatn responsible for the internationally wrongful act is
under an obligation:

(@ To cease that act, if it is continuing;

(b) To offer appropriate assuran@sl guarantees of non-repetition, if
circumstances so require.

Commentary

(1) The principle that the breach of @loligation under international law does pet se affect

the existence of that obligation, as stated inlar8@, has the corollary that, if the wrongful act

Is continuing, the obligation has still to be complied with. Thus, the wrongful act is required to
cease by the primary rule providing for the obligation.

(2) When the breach of an obligation occurs and the wrongful act continues, the main object
pursued by the injured State or internationgbmization will often be cessation of the wrongful
conduct. Although a claim would refer to theeach, what would actually be sought is

compliance with the obligation under the primary rdileis is not a new obligation that arises as

a consequence of the wrongful act.

(3) The existence of an obligation to offer assurances and guarantees of non-repetition will
depend on the circumstances of the case. Fooltiigation to arise, it is not necessary for the
breach to be continuing. The obligation segussfied especially when the conduct of the

responsible entity shows a pattern of breaches.

(4) Examples of assurances and guarantees of non-repetition given by international

organizations are hard to find. However, thaigy be situations in which these assurances

%16 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr. 1), p. 214.
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and guarantees are as appropriate as in theot&ates. For instance, should an international
organization be found in the persistéreach of a certain obligation - such as that of preventing
sexual abuses by its officials or by members of its forces - guarantees of non-repetition would

hardly be out of place.

(5) Assurances and guaranteésion-repetition are considered in the same context as
cessation because they all concern compliance with the obligation set out in the primary rule.
However, unlike the obligation to cease atoaring wrongful act, the obligation to offer
assurances and guarantees of non-repetition meggheded as a new obligation that arises as a

consequence of the wrongful act, whagnals the risk of future violations.

(6) Given the similarity of the situation of States and that of international organizations in
respect of cessation and assurances and gaasaoit non-repetition, the present article follows
the same wording as article 30 on responsihifit§tates for internationally wrongful actg,

with the replacement of the word “&awith “international organization”.
Article 34

Reparation

1. The responsible internatial organization is under amligation to make full
reparation for the injury caused by the internationally wrongful act.

2. Injury includes any damage, whether matestahoral, caused by the internationally
wrongful act of an international organization.

Commentary
(1) The present article sets out the principl the responsible inteaitional organization is

required to make full reparation for the injury caused. This principle seeks to protect the injured

party from being adversely affected by the internationally wrongful act.

(2) With regard to international organizationsaath regard to States, the principle of full

reparation is often applied in practice in a flexible manner. The injured party may be mainly

7 |bid., p. 216.
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interested in the cessation of a continuing wrahgtt or in the non-repetition of the wrongful

act. The ensuing claim to reparation may therefore be limited. This especially occurs when the
injured State or organization puts forward airdl for its own benefiand not for that of

individuals or entities whom it seeks to protect. However, the restraint on the part of the injured
State or organization in the exercise of its tsgthoes not generally imply that the same party
would not regard itself as entitled to full reparation. Thus the principle of full reparation is not

put in question.

(3) It may be difficult for an international gainization to have all the necessary means for
making the required reparation. This fact is lithite the inadequacy of the financial resources
that are generally given to international organaaifor meeting this type of expense. However,
that inadequacy cannot exempt a responsilglarozation from the legal consequences resulting

from its responsibility under international law.

(4) The fact that international organizations sometimes grant compersatic@tia is not due
to abundance of resources, but rather to a eahget which organizations share with States, to

admit their own international responsibility.

(5) In setting out the principle of full reparatidhe present article mainly refers to the more
frequent case in which an international organtrais solely responsibler an internationally
wrongful act. The assertion of a duty of full reparation for the organization does not necessarily
imply that the same principle applies when thgaoization is held responsible for a certain act
together with one or more States or onenore other organizations: for instance, when the

organization aids or assists a Siatéhe commission of the wrongful att.

(6) The present article reproduces article 31 on responsibility of States for internationally
wrongful acts*® with the replacement in both paragraphs of the term “State” with “international

organization”.

%8 See draft article 12bid., Sixtieth Session, Supplement No. 10 (A/60/10), p. 96.
%19 |pid., Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 223.
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Article 35
Irrelevance of therules of the organization

1. The responsible internatidraaganization may not rely dats rules as justification
for failure to comply with its obligations under this Part.

2. Paragraph 1 is without prejudice to theleapility of the rules of an international
organization in respect of the responsibilitytioé organization towasdts member States
and organizations.

Commentary

(1) Paragraph 1 states the principle that éerimational organization naot invoke its rules in
order to justify non-compliance with its oldiions under internatiohkaw entailed by the
commission of an internationally wrongful act. Threnciple finds a paralleh the principle that
a State may not rely on its internal law as a justification for failure to comply its obligations
under Part Two of the articles on responsibilitystdites for internationally wrongful acts. The
text of paragraph 1 replicatasticle 32 on State responsibil¥, with two changes: the term
“international organization” reptas “State” and the reference to the rules of the organization

replaces that to the internal law of the State.

(2) A similar approach was taken by arti2lg, paragraph 2, of the 1986 Vienna Convention
on the Law of Treaties between States and Iatemnal Organizations and between International
Organizations?* which parallels the correspondingpision of the 1969 Vienna Convention on
the Law of Treaties by saying that “[a]n imational organization party to a treaty may not

invoke the rules of the organization as justfion for its failure to perform the treaty”.

(3) Inthe relations between an interpail organization and a non-member State or
organization, it seems clear that thiesuof the former organization canmet se affect the

obligations that arise as a consequence aftennationally wrongfulct. The same principle

does not necessarily apply to the relations between an organization and its members. Rules of tl
organization could affect the application of thenpiples and rules set out in this Part. They

may, for instance, modify the rules on the feraf reparation that a responsible organization

may have to make towards its members.

0 1pid., p. 231.
521 A/CONF.129/15.
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(4) Rules of the organization may also affectdpplication of the principles and rules set out

in Part One in the relations between an international organization and its members, for instance
in the matter of attribution. Theyould be regarded as special rules and need not be made the
object of a special reference. On the cantran Part Two a “without prejudice” provision
concerning the application of the rules of thgamization in respect of members seems useful in
view of the implications that may otherwise be inferred from the principle of irrelevance of the
rules of the organization. The presence of sutwithout prejudice” provision would alert the
reader to the fact that the general statement in paragraph 1 may admit of exceptions in the

relations between an inteti@nal organization and its membStates and organizations.

(5) The provision in question, which is set ouparagraph 2, onlypplies insofar as the
obligations in Part Two relate the international responsibilitydhan international organization
may have towards its member States and orgamiza It cannot affect in any manner the legal
consequences entailed byiaternationally wrongful adibwards a non-member State or
organization. Nor can it affect the consequenetsting to breaches of obligations under

peremptory norms as these breaches wouldtatie international community as a whole.

Article 36
Scope of international obligations set out in thisPart

1. The obligations of the responsible int¢im@al organization set out in this Part may
be owed to one or more other organizationgne or more States, tw the international
community as a whole, depending in parée on the character and content of the
international obligation and ondltircumstances of the breach.

2. This Part is without prejudice toyanght, arising from the international
responsibility of an internatioharganization, which may accrukrectly to any person or
entity other than a State or an international organization.

Commentary

(1) Inthe articles on responsibility of Statesinternationally wrongful acts, Part One
considers any breach of an obligation under inteznal law that may be attributed to a State,
irrespectively of the nature of the entity or megréo whom the obligation is owed. The scope of
Part Two of those articles is limited to obligations that arise for a State towards another State.
This seems due to the difficulty of considerthg consequences of arternationally wrongful

act and thereafter the implementation of resjimlity in respect of an injured party whose
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breaches of international obligatis are not covered in Part One. The reference to responsibility
existing towards the international community as a whole does not raise a similar problem, since
it is hardly conceivable that the international community as a whole incur international

responsibility.

(2) Should one take a similar appot with regard to internatioharganizations in the present
draft, one would have to limit the scope of Part Two to obligations arising for international
organizations towards other int@tional organizations or towds the international community

as a whole. However, it seems logical to inclat® obligations that organizations have towards
States, given the existence of the articles oreS&sponsibility. As a result, Part Two of the

draft will encompass obligations that an international organization may have towards one or

more other organizations, one or more Statete international community as a whole.

(3) With the change in the refnce to the responsible entity and with the explained addition,
paragraph 1 follows the wording of até33, paragraph 1, on State responsibifity.

(4) While the scope of Part Tws limited according to the defiion in paragraph 1, this does
not mean that obligations entailed by ateinationally wrongful act do not arise towards
persons or entities other than States and infiermsd organizations. Likarticle 33, paragraph 2,
on State responsibilifi?® paragraph 2 sets out that Part Twwithout prejudice to any right that

arises out of international y@ensibility and may accrue directly those persons and entities.

(5) With regard to international responsibild@linternational orgamations, one significant
area in which rights accrue to persons other States or organizations is that of breaches by
international organizations of their obligatiamsder rules of inteational law concerning
employment. Another area is that of breaatwamitted by peacekeeping forces and affecting
individuals®** While the consequences of these breachs stated in paragraph 1, are not
covered by the draft, certaissues of international responsti arising in the context of

employment are arguably similar to those that are examined in the draft.

%22 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr. 1), p. 233.
523 .
Ibid.

%24 See, for instance resolution 52/247 of the General Assembly, of 26 June 1998, on “Third-party liability: temporal
and financial limitations”.
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CHAPTERIII
REPARATION FOR INJURY
Article 37
Forms of reparation

Full reparation for the injury caused by the internationally wrongful act shall take
the form of restitution, compensation and satisfem, either singly or in combination, in
accordance with the provisions of this chapter.

Commentary

(1) The above provision is identical to artiB& on responsibility of States for internationally
wrongful acts® This seems justified since the forofsreparation consiig of restitution,
compensation and satisfaction are applied in practice to international organizations as well as to
States. Certain examples relating to international organizations are given in the commentaries to

the following articles, which specificalgddress the various forms of reparation.

(2) A note by the Director General of the International Atomic Energy Agency (IAEA)
provides an instance in which the three fooheeparation are considered to apply to a
responsible internathal organization. Concerning the ‘&nbational responsibility of the

Agency in relation to safeguards”, he wrote ord@de 1970:

“Although there may be circumstances whems dgiving of satisfaction by the Agency
may be appropriate, it is proposed to gieasideration only to reparation properly so
called. Generally speaking, reparation properly so called may be either restitution in kind

or payment of compensatiorf®

It has to be noted that, according to the prevailing use, which is reflected in article 34 on State

responsibility and the artickbove, reparation is consiéérto include satisfaction.

%25 Official Records of the General Assembly, Fifty-fifth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 235.

%6 GOV/COM.22/27, para. 27 (contained in an anne&/@N.4/545, which is on file with the Codification
Division of the Office of Legal Affairs).
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Article 38
Restitution

An international organization responsible & internationally wrongful act is under
an obligation to make restitution, that isyésestablish the situath which existed before
the wrongful act was committed, provided and to the extent that restitution:

(@ Is not materially impossible;

(b) Does not involve a burden out of ptoportion to the benefit deriving from
restitution instead of compensation.

Commentary

The concept of restitution and the retht®nditions, as defimgkin article 35 on

responsibility of States for internationally wrongful a&fsappear to be applicable also to

international organizations. There is no reasamWould suggest a different approach with

regard to the latter. The text above therefeproduces article 35 on State responsibility, with

the only difference that the term “State’treplaced by “international organization”.

Article 39
Compensation

1. The international organizati responsible for an intexhonally wrongful act is
under an obligation to compensate for the damage caused thereby, insofar as such damag
is not made good by restitution.

2.  The compensation shall cover any finalhgiassessable damage including loss of
profits insofar as it is established.

Commentary

Compensation is the form of reparation most frequently made by international

organizations. The most well-known instanceictice concerns the settlement of claims

arising from the United Nations operation in bengo. Compensation to nationals of Belgium,

%27 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1),
p. 237.
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Switzerland, Greece, Luxembourg and Italy wasnggd through exchanges of letters between
the Secretary-General and the permanent missions of the respective States in keeping with the

United Nations Declaration contained in these letters according to which the United Nations:

“stated that it would not evade responsibilitiiere it was establisdghat United Nations

agents had in fact caused unjushfe&adamage to innocent parties®.

With regard to the same opematj further settlements were maaligh Zambia, the United States
of America, the United Kingdom of GreBtitain and Northern Ireland and Frariééand also
with the International Committee of the Red CrdSs.

(2) The fact that such compensation was gagneparation for breaches of obligations under
international law may be gathered not only from some of the claims but also from a letter,
dated 6 August 1965, addressed by the Secretamgr@leto the Permanent Representative of the

Soviet Union. In this lettethe Secretary-General said:

“It has always been the policy of the United Nations, acting through the Secretary-General,
to compensate individuals who have swgttdamages for which the Organization was

legally liable. This policy is in keeping withenerally recognized legal principles and with

the Convention on Privileges and Immunitiested United Nations. In addition, in regard

to the United Nations activities in the Congo, it is reinforced by the principles set forth in
the international conventionsmcerning the protection of thiée and property of civilian
population during hostilities as well By considerations ofqgity and humanity which the

United Nations cannot ignoré®

2 United NationsJreaty Series, vol. 535, p. 199; vol. 564, p. 193; vol. 565, p. 3; vol. 585, p. 147; and vol. 588,
p. 197.

% gee K. Schmalenbadhje Haftung Internationaler Organisationen (Frankfurt am Main: Peter Lang, 2004), at
pp. 314-321.

0 The text of the agreement was reproduced by K. Girffienolkerrechtliche Verantwortlichkeit
Internationaler Organisationen gegeniiber Drittstaaten (Wien/New York: Springer, 1969), pp. 166-167.

%31 United Nations Juridical Yearbook, 1965, p. 41. The view that the United Nations placed its responsibility at the
international level was maintained by J.J.A. Salmon, “Les accords Spaak-U Thant du 20 févrieAd@&bi'e
francais de droit international, vol. 11 (1965), p. 468, at pp. 483 and 487.
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(3) A reference to the obligation on the Unitediblas to pay compensation was also made by
the International Court of Justice in its Advisory OpiniorDofference Relating to Immunity

from Legal Process of a Special Rapporteur of the Commission on Human Rights.>*

(4) With regard to compensation there would lm®tny reason for departing from the text of
article 36 on responsibility of Statés internationally wrongful act$® apart from replacing the

term “State” with “inernational organization”.

Article 40
Satisfaction

1. The international organizati responsible for an intexhonally wrongful act is
under an obligation to give satisfaction for thgiry caused by that act insofar as it cannot
be made good by restitution or compensation.

2.  Satisfaction may consist @an acknowledgement of the breach, an expression of
regret, a formal apology @nother approprta modality.

3.  Satisfaction shall not be oot proportion to the injury and may not take a form
humiliating to the responsiblaternational organization.

Commentary

(1) Practice offers some examples of sattgacon the part of international organizations,
generally in the form of an apology or arpesssion of regret. Although the examples that
follow do not expressly refer to the existence of a breach of an obligation under international
law, they at least imply that an apologyaor expression of regret by an international
organization would be one of the approtikegal consequences for such a breach.

%32 | .C.J. Reports 1999, pp. 88-89, para. 66.

%% Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1),
p. 243.
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(2) With regard to the fall of Srebrenica, the United Nations Secretary-General said:

“The United Nations experience in Bosniasaane of the most difficult and painful in
our history. It is with the deepest regaetd remorse that we have reviewed our own

actions and decisions in the fagfethe assault on Srebrenicd

(3) On 16 December 1999, upon receiving thmoreof the independent inquiry into the
actions of the United Nations during the 1994 gesh®an Rwanda, the Secretary-General stated:

“All of us must bitterly regret that we did not do more to prevent it. There was a
United Nations force in the country at tiirae, but it was neitheanandated nor equipped
for the kind of forceful action which woultave been needed to prevent or halt the
genocide. On behalf of the United Nations, kramwvledge this failur@and express my deep

remorse.®®

(4) Shortly after the NATO bombing ofd¢lChinese embassy in Belgrade, a NATO
spokesman, Jamie Shea, said in a press conference:

“I think we have done what anybody would in these circumstances, first of all we
have acknowledged sponsibility clearly, unambiguouslguickly; we have expressed

our regrets to the Chinese authorities.”

A further apology was addressed on 13 May 18@%erman Chancellor Gerhard Schroder on
behalf of Germany, NATO and NATO Secretaryr@gal Javier Solana to Foreign Minister
Tang Jiaxuan and Premier Zhu Rondji.

(5) The modalities and conditions sdtisfaction that concern Statare applicable also to
international organizations. #arm of satisfaction intendetd humiliate the responsible

international organization may be unlikely, ot unimaginableA theoretical example

%% Report of the Secretary-General pursuant to General Assembly resolution 53/35: the fall of Srebrenica
(A/54/549), para. 503.

%% www.un.org/News/ossg/sgsm_rwanda.htm.

% http://www.ess.uwe.ac.uk/kosovo/Kosovo-Mistakes2.htm.

%37 «Schroeder issues NATO apology to the Chinebéh://archives.tcm.ie/irishexaminer/1999/05/13/fhead.htm.
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would be that of the request of a formal agyl in terms that would be demeaning to the
organization or one of itsrgans. The request could also reééethe conduct taken by one or
more member States or organizations withimframework of the responsible organization.
Although the request for satisfaction might tispecifically target one or more members, the

responsible organization would have teegit and would necessarily be affected.

(6) Thus, the paragraphs otiele 37 on responsibility of Statésr internationally wrongful
acts® may be transposed, with the replacenuérthe term “State” with “international

organization” in paragraphs 1 and 3.

Article4l
Interest
1. Interest on any principal sum due under thiapter shall be payable when necessary
in order to ensure full reparation. The interas¢ and mode of calation shall be set so
as to achieve that result.

2. Interest runs from the date when thie@pal sum should have been paid until the
date the obligation to pay is fulfilled.

Commentary

The rules contained in article 38 on respailigjtof States for internationally wrongful
acts™ with regard to interest are intended to ensure application of the principle of full
reparation. Similar considdrans in this regard apply to intetional organizations. Therefore,
both paragraphs oftazle 38 on State responsibility anere reproduced without change.

Article42

Contribution to theinjury

In the determination of reparation, accoshall be taken of the contribution to
the injury by wilful or negligent action @mission of the injured State or international
organization or of any person or entityrglation to whom reparation is sought.

%% Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 263.
%9 1pid., p. 268.
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Commentary

(1) No apparent reason would preclude extentbrigternational organizations the provision
set out in article 39 on rpensibility of States for internationally wrongful act&Such an
extension is made in two ditgans: first, international orgarations are also entitled to invoke
contribution to the injury in order to dimimgheir responsibility; second, the entities that may
have contributed to the injury include imational organizationd he latter extension

would require the addition of the words “or imtational organization” after “State” in the

corresponding article on State responsibility.

(2) One instance of relevant practice in wheamtribution to the injury was invoked concerns
the shooting of a civilian vehicle in the Congo. In this case compensation by the United Nations

was reduced because of the contributorligence by the driver of the vehicté.

(3) This article is without prejudice to any mation to mitigate the injury that the injured
party may have under international law. The t&xise of such an obligation would arise under a
primary rule. Thus, it does noeed to be discussed here.

(4) The reference to “any person or entity intielato whom reparation is sought” has to be
read in conjunction with the definition givenanticle 36 of the scope of the international
obligations set out in Part Twdhis scope is limited to obligans arising for a responsible
international organization towards States, oth&rimational organizations or the international
community as a whole. The above reference sesgpropriately worded in this context. The

existence of rights that directly accrue to other persons or entities is thereby not prejudiced.

Article43
Ensuring the effective perfor mance of the abligation of reparation

The members of a responsible interoiadil organization are required to take, in
accordance with the rules of the organizatidinpgpropriate measuras order to provide
the organization with the meafws effectively fulfilling its odigations under this chapter.

*0 1pid., p. 275.

1 See P. Kleinl.a responsabilité des organisations international es dans les ordres juridiques internes et en droit
des gens (Bruxelles: Bruylant/Editions de I'Université de Bruxelles, 1998), at p. 606.
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Commentary

(1) International organizations that are considered to have a separate international legal
personality are in principle the only subjeftis which the legal consequences of their
internationally wrongful acts are entailed. Whenraarnational organization is responsible for
an internationally wrongful act, States anddestorganizations incur responsibility because of
their membership in a responsible organizatioroating to the conditions stated in articles 28
and 29. The present article does not envisaxyefurther instance in which States and
international organizations walibe held internationally sponsible for the act of the

organization of which they are members.

(2) Consistent with the views expressed by ssV@tates that responded to a question raised
by the Commission in its 2006 report to the General Assefffihg subsidiary obligation of
members towards the injured party is considéoeatise when the responsible organization is

not in a position to make reparatiti . The same opinion was expressed in statements by the
International Monetary Funchd the Organization for the Prafition of Chemical Weapors?

This approach appears to comfoto practice, which does not show any support for the existence

of the obligation in quesin under international law.

(3) Thus, the injured party would have téyrenly on the fulfilment by the responsible
international organization of itbligations. It is expected that in order to comply with its
obligation to make reparation ghesponsible organization woulde all available means that
exist under its rules. In most cases this wanNdlve requesting contributions by the members

of the organization concerned.

2 Official Records of the General Assembly, Sixty-first Session, Supplement No. 10 (A/61/10), para. 28.

*3 The delegation of the Netherlands noted that there would be “no basis for such an obligation” (A/C.6/61/SR.14,
para. 23). Similar views were expressed by Denmark, on behalf of the Nordic countries (Denmark, Finland, Iceland,
Norway and Sweden) (A/C.6/61/SR.13, para. 32); Belgium (A/C.6/61/SR.14, paras. 41-42)itsgain (

paras. 52-53); Francé(d., para. 63); Italyibid., para. 66); United States of Ameridbid., para. 83); Belarus

(ibid., para. 00); Switzerland (A/C.6/61/SR.15, para. 5); Cuba (A/C.6/61/SR.16, para. 13); Romania
(A/C.6/61/SR.19, para. 60). The delegation of Belarus, however, suggested that a “scheme of subsidiary
responsibility for compensation could be established as a special rule, for example in cases where the work of the
organization was connected with the exploitation of dangerous resources” (A/C.6/61/SR.14, para. 100). Although
sharing the prevailing view, the delegation of Argentina (A/C.6/61/SR.13, para. 49) requested the Commission to
“analyse whether the special characteristics and rules bfogganization, as well as considerations of justice and
equity, called for exceptions to the basic rule, depending on the circumstances of each case”.

54 A/CN.4/582, sect. II. U.1.

215



(4) A proposal was made to state expressly‘{tjie responsible iternational organization
shall take all appropriate measures in accordaniteits rules in order to ensure that its
members provide the organization with the nseiam effectively fulfilling its obligations under
this chapter”. This proposalaeived some support. Howevére majority of the Commission
considered that such a provision was not necgssacause the stated obligation would already
be implied in the obliggon to make reparation.

(5) The majority of the Commission was in favefiincluding the present article, which had
not been proposed in the Special Rapporteur’s repbis article is essentially of an expository
character. It intends to remind members of aoasible international organization that they are
required to take, in accordance with the ruletheforganization, all appropriate measures in
order to provide the organization with the means for effectively fulfilling its obligation to make

reparation.

(6) The reference to the rules of the orgation is meant to define the basis of the
requirement in questioti> While the rules of the organizati may not necessarily consider the
matter in an express manner, an obligation for nregmto finance the organization as part of the
general duty to cooperate with the organ@atinay be taken as geaby implied under the
relevant rules. As was noted bydge Sir Gerald Fitzmaurice s separate opinion relating to
the Advisory Opinion of the International Court of JusticeCertain Expenses of the

United Nations:

“Without finance, the Organization could notfoem its duties. Therefore, even in the
absence of Article 17, paragraph 2, a generafjatibn for Member States collectively to
finance the Organization would have to be rgdd the Charter, on the basis of the same
principle as the Court applied in thguriesto United Nations Servants case, namely ‘by
necessary implication as being essential tgo#réormance of its [i.e. the Organization’s]
duties’ (.C.J. Reports 1949, at p. 182).%%

> See the statements by the delegations of Denmark haif & the Nordic countries (Denmark, Finland, Iceland,
Norway and Sweden) (A/C.6/61/SR.13, para. 32); Belgium (A/C.6/61/SR.14, para. 42);ilpaipdra. 53);

France ibid., para. 63); and Switzerland (A/C.6/61/SR.15, para. 5). Also the Institut de Droit International held that
an obligation to put a responsible organization in funds only existed “pursuant to its RalasiKe de I’ Institut

de Droit International, vol. 66-11 (1996), p. 451).

%6 1.C.J. Reports 1962, p. 208.
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(7) The majority of the Commission maintained that no duty arose for members of an
international organization underrggral international la to take all appropriate measures in

order to provide the responsible organization with the means for fulfilling its obligation to make
reparation. However, some meenb were of the contrary apon, while some other members
expressed the view that such an obligation shouktdied as a rule of progressive development.

This obligation would supplement any obligetiexisting under the rules of the organization.

CHAPTER 111

SERIOUS BREACHES OF OBLIGATIONSUNDER PEREMPTORY
NORMS OF GENERAL INTERNATIONAL LAW

Article 44 [43]
Application of this chapter

1.  This chapter applies to ti@ernational responsibility wbh is entailed by a serious
breach by an international organization of an obligation arising under a peremptory norm
of general international law.

2. A breach of such an obligation is seridusinvolves a gross osystematic failure
by the responsible internationabanization to fulfil the obligation.

Commentary

(1) The scope of Chapter Il corresponds tostepe defined in artické0 on responsibility of
States for internationally wrongful acf€.The breach of an obligation under a peremptory norm
of general international law may be less likelytba part of internation@rganizations than on
the part of States. However, the risk that saitineach takes place cannot be entirely ruled out. If

a serious breach does occur, it calls for the seaneequences that are applicable to States.

(2) The two paragraphs of the present artirkeidentical to those of article 40 on the
responsibility of States for internationally wrongful afsput for the replacement of the term

“State” with “interndional organization”.

> Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 282.
8 Ibid.
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Article 45 [44]

Particular consequences of a serious breach
of an obligation under this chapter

1.  States and international organizatiorellstooperate to bropto an end through
lawful means any serious breach within the meaning of article 44 [43].

2. No State or international organizationlshecognize as lawful a situation created
by a serious breach within the meaning ¢ich 44 [43], nor render aid or assistance in
maintaining that situation.

3.  This article is without prejudice to thénet consequences referred to in this Part
and to such further consequences that adbréo which this chapter applies may entail
under international law.

Commentary

(1) This article sets out that, should anting&ional organization commit a serious breach of
an obligation under a peremptory norm of gehietarnational law, Sttes and international
organizations have duties copesding to those applying to States according to article 41 on
responsibility of States for internationally wrongful aéfsTherefore, the same wording is used
here as in that article, with the only additimighe words “and international organizations” in

paragraph 1 and “or internatidraaganization” in paragraph 2.

(2) Inresponse to a question raised by the Commission in its 2006 report to the

General Assembly° several States expressed the view that the legal situation of an international
organization should be the saamthat of a State hang committed a similar breacft.

Moreover, several States maintained thatrimagonal organizations would also be under an

obligation to cooperate to bring the breach to an’&nd.

9 |bid., p. 286.
0 Official Records of the General Assembly, Sixty-first Session, Supplement No. 10 (A/61/10), para. 28.

! gee the interventions by Denmark, on behalf of the Nordic countries (Denmark, Finland, Iceland, Norway and
Sweden) (A/C.6/61/SR.13, para. 33); Argentiiliad(, para. 50); the Netherlands (A/C.6/61/SR.14, para. 25);
Belgium (bid., paras. 43-46); Spairb{d., para. 54); Franceb{d., para. 64); Belaruskid., para. 101); Switzerland
(A/C.6/61/SR.15, para. 8); Jordan (A/C.6/61/SR.16, .&ahe Russian Federation (A/C.6/61/SR.18, para. 68);

and Romania (A/C.6/61/SR.19, para. 60).

%2 Thus the interventions by Denmark, on behalf of the Nordic countries (Denmark, Finland, Iceland, Norway and
Sweden) (A/C.6/61/SR.13, para. 33); Argentiitid(, para. 50); the Netherlands (A/C.6/61/SR.14, para. 25);

Belgium (bid., para. 45); Spainlgid., para. 54); Francel{d., para. 64); Belaruskid., para. 101); Switzerland
(A/C.6/61/SR.15, para. 8); and the Russian Federation (A/C.6/61/SR.18, para. 68).
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(3) The Organization for the Prohibition Ghemical Weapons made the following

observation:

“States should definitely be undan obligation to cooperate to bring such a breach to

an end because in the case when an iatiemal organization acts in breach of a
peremptory norm of general international law, its position is not much different from that
of a State.™?

With regard to the obligation to cooperate oa pfart of international organizations, the same
Organization noted that an international orgatora‘must always act within its mandate and in

accordance with its rules®

(4) Iltis clear that the present article is not designed to vest international organizations with
functions that are alien to their respectivendetes. On the other i@, some international
organizations may be entrustedhwfunctions that go beyond what is required in the present
article. This article is withoytrejudice to any function that an organization may have with
regard to certain breaches of obligations updeemptory norms of general international law,

as for example the United Natis in respect of aggression.

(5) While practice does not offer examples ofesais which the obligations stated in the
present article were asserted in respeet rious breach committed by an international
organization, it is not insignificant that tleesbligations were considered to apply to
international organizations when abch was allegedly committed by a State.

(6) In this context it may be useful to recall that in the operative part of its Advisory Opinion
on theLegal Consequences of the Construction of a Wall in the Occupied Palestinian Territory

the International Court of Justice first stated obligation incumbent upon Israel to cease the
works of construction of the wadind “, [g]iven the character and the importance of the rights

and obligations involved”, the obligation for &tates “not to recogge the illegal situation

558 A/CN.4/582, sect. Il U.2.

% |bid. The International Monetary Fund went one step further in saying that “any obligation of international
organizations to cooperate would be subject to, and limited by, provisions of their respective chiaidgrs” (

219



resulting from the construction of the wall and not to render aid or assistance in maintaining the

situation created by such constructiéf"The Court then added:

“The United Nations, and especially ther@eal Assembly and the Security Council,
should consider what further action is reqdite bring to an end the illegal situation
resulting from the constructiaf the wall and the associateggime, taking due account

of the present Advisory Opiniorn>®

(7) Some instances of practice relating toaes breaches committed by States concern the

duty of international organizations not to recogras lawful a situation created by one of those
breaches. For example, with regard to theexation of Kuwait by Iraq, Security Council

resolution 662 (1990) called upon “all States,nmétional organizatins and specialized

agencies not to recognize that annexation, anefftain from any action or dealing that might be
interpreted as an indiretcognition of the annexatior® Another example is provided by the
Declaration that member States of the Euamp@ommunity made in 1991 on the “Guidelines on
the Recognition of New States in Eastern Eurape in the Soviet Union”. This text included

the following sentence: “The Community and its member States will not recognize entities which

are the result of aggression®

(8) The present article concerns the obligations set out for States and international
organizations in case of a serious breacanobbligation under a peremptory norm of general
international law by an inteational organization. It is nattended to exclude that similar

obligations also exist for other persons or entities.

®® gee subparagraph (3) B and D of the operative paradr@ph,Reports 2004, p. 200, para. 159.

¢ gybparagraph (3) E of the operative paragra@h]. Reports 2004, p. 202, para. 163. The same language
appears in paragraph 160 of the Advisory Opinibid,, p. 200.

7 Security Council resolution 662 (1990) of 9 August 1990, para. 2.

%% European Community, Declaration on Yugoslaia on the Guidelines on the Recognition of New
States, 16 December 1991, reproduceahtiernational Legal Materials, vol. 31 (1992), p. 1485, at p. 1487.
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CHAPTER IX

THE OBLIGATION TO EXTRADITE OR PROSECUTE
(AUT DEDERE AUT JUDICARE)

A. Introduction

345. The Commission, at its fifty-sixth sessi@0@4), decided to include the topic “The
obligation to extradite or prosecusa dedere aut judicare)” in its long-term programme of
work.>® During its fifty-seventh session, the Commission, at its 2865th meeting, on

4 August 2005, decided to include the topidsncurrent programme a¥ork and appointed
Mr. Zdzistaw Galicki as Speai Rapporteur for the topfé® The General Assembly, in
paragraph 5 of its resolution 60/22 ofl@8vember 2005, endorsed the decision of the

Commission to include the topic in its programme of work.

346. At its fifty-eighth session (2006), the@mission received and considered the preliminary

report of the Speal Rapporteur®
B. Consideration of thetopic at the present session

347. Atthe present session, the Commission héwdé the second report of the Special
Rapporteur (A/CN.4/58&nd Corr.1), as well as commsiind information received from
Governments (A/CN.4/579 amktld.1-4). The Commission considered the report at its 2945th
to 2947th meetings, from 31 July to 3 August 2007.

1. Introduction by the Special Rapporteur of his second report

348. The Special Rapporteur observed thatdusisd report recapitulatéde main ideas and
concepts presented in the preliminary report, in order to seek the views of the new Commission

9 geeOfficial Records of the General Assembly, Fifty-ninth Session, Supplement No. 10 (A/59/10),

paras. 362-363. A brief syllabus describing the possible overall structure and approach to the topic was annexed to
that year’s report of the Commission. The General Assembly, in resolution 59/41 of 2 December 2004, took note of
the Commission’s report concerning its long-term programme of work.

%0 | pid., Sixtieth Session, Supplement No. 10 (A/60/10), para. 500.
%1 A/CN.4/571.
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on the most controversial issues regarding this topic. He confirmed that the preliminary plan of
action, contained in his preliminary repdttremained the main road map for his further work

on the topic.

349. Among the main questions raised duringditleate at the previous session, and on which
the Special Rapporteur would welcome thews of the Commission, were the following:
whether the source of the obligatiaut dedere aut judicare was purely conventional or was also
to be found in customary inteti@nal law, at least for some egories of crimes (such as war
crimes, piracy, genocide androes against humanity); whether a clear distinction should be
made between the obligation tatiexdite or prosecute and univargurisdiction, and whether the
latter should be considered in the context of thysc (and, if so, to what extent); whether the
two alternative elements of the obligation to adtte or prosecute shoube given equal footing,
or whether one of them should have ptigrivhether the Commission should consider the
so-called “triple alternative”, consisting of the surrender of the alleged offender to a competent
international criminatribunal; and what should be thetio of the final product of the
Commission’s work on the topic. The Special Rapgaornoted that a great variety of opinions

had been expressed on these issues lasayda@ Commission and at the Sixth Committee.

350. The Special Rapporteur was however in a positilready at this stage, to present one
draft article regarding the scopéapplication of the future draft articles on the obligation to
extradite or prosecuf& The proposed provision contained thedements that would need to be
dealt with by the Commission. With regard to timee element referred to in this provision, the
draft articles would havi® take into account the differgoériods in which the obligation was
established, operated and produced its effeagtiestion of the source of the obligation was
connected to the first period. With regardhe substantive element, the Commission would

have to establish the existence and scoplkebbligation to extradite or prosecute, thus

%2 AJ/CN.4/571, para. 61.
3 Draft article 1 reads as follows:
Scope of application

The present draft articles shall apply to theldisthment, content, operation and effects of the
alternative obligation of States to extradite or prosecute persons under their jurisdiction.
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determiningnter alia whether one part of the alternativeosld have priority over the other, to

what extent the custodi&itate has a margin of discretionr@fusing a request for extradition,

and whether the obligation includes the possibility of surrender to an international criminal
tribunal. Finally, with regard to the personaelent, the provision referred to alleged offenders
under the jurisdiction of the States concerned, whadded the issue, also to be considered by

the Commission, of the relationship of the obligatwith the concept of universal jurisdiction.
Together with the personal element, the Commission would also have to identify the crimes and

offences covered by this obligation.

351. The Special Rapporteur also proposed afplainrther development and shared his ideas
on articles to be drafted in the future. He indgécktin particular, thaine draft article should
contain a definition of the terms used, and thatréner draft article (oset of draft articles)
should be devoted to a description of the oliligato extradite or prosecute and its constitutive
elements. The Special Rapporteur also envisaghdft article that would provide that: “Each
State is obliged to extradite or to prosecutalieged offender if sucan obligation is provided
for by a treaty to which such State is a par@ther draft articles shodltake inspiration from

the draft Code of Crimes agairiee Peace and Securityankind adopted by the Commission
in 1996.

352. The Special Rapporteur finally indicated nleed to reiterate, at the present session, the
request made for Governmentsptovide information on thelegislation and practice with

regard to the obligation to extradite or prosecute.
2. Summary of the debate
(@) General comments

353. In their general comments, members ef@lommission dealt, in particular, with the
source of the obligation to extradite or prosecitserelationship with universal jurisdiction, the
scope of the obligation and its two constitutive elements, and the question of surrender of an
alleged offender to ant@rnational criminal triburigthe so-called “tript alternative” suggested
by the Special Rapporteur).
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354. The view was expressed that the questidheo$ource of the obligation to extradite or
prosecute was central to the present topic aondld be the object of rigorous analysis by the
Commission, particularly givenehposition taken by some Governments in their comments.
While acknowledging that the obligation to exitadr prosecute wasteh treaty-based, some
members were of the view that it also hadtomary status, at lelags far as crimes under
international law were concermheThe question remained, however, whether this obligation was
to apply only to certain crimes under customatgrnational law owould also extend to

other crimes provided for undetémnational treaties, and whet it would also apply to

ordinary crimes. According to some members, the Commission should focus on the
identification of the crimes that are subject te tligation to extraditer prosecute. Some other
members considered that the Commission shouldtt@tnpt to establish list of such crimes
(which would have the effect of hampering firegressive development miternational law in

this field), but should rather identify criteria allimg to determine those categories of crimes in
relation to which States argso jure bound by that obligation. In this regard, it was suggested
that the Commission should refer to the concept of “crimes against the peace and security of
mankind” elaborated in its 19%8aft Code. Some members notadt the Commission should
also consider the question whether the obligatoextradite or prosecutmuld derive from a
peremptory norm of general international Igus Cogens).

355. It was further pointed out by some members that, in any event, the future draft should aim
at regulating both those cases in which Stat® bound by the obligation to extradite or
prosecute under customary interonal law, and the problems thaiose in the context of one or
more treaties imposing suchligiation. Some other membergwever, cautioned against

limiting the recommendations of the Commission to treaty law.

356. Some members stressed,thfihough the obligation to extradite or prosecute and
universal jurisdiction shared the same objecthaamely, to combat impunity by depriving the
persons accused of certain crimes of “safeeha”), they should be distinguished from one
another. Universal jurisdiction, wdh the Commission had decided twinclude as a topic in its
agenda, should therefore be considered only insaférrelated directly to the present topic. It
was noted, in this regard, that the obligatiomttradite or prosecute would only arise after the
State concerned had established its jurisdicimh in any event, if the person was present on
the territory, or was under the control, of tBsate. Some other members pointed out that the
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custodial State often acquired jurisdiction only as a consequence of not extraditing the alleged
offender. According to one view, the obligatiaut dedere aut judicare was incumbent upon

States for those crimes subjéatuniversal jurisdiction. The proposal was made that the
relationship between the obligation to extraditgorosecute and unikgal jurisdiction be

addressed in a specific provision.

357. With respect to the scope of the obligatdifierent views were expressed as to the two
elements “to extradite” and “to prosecute”, and their mutual relationship. According to some
members, the custodial State had the powdetide, notably on the basis of its domestic
legislation, which part of the obligation it waléxecute. Some other members noted that the
obligation to extradite or prosecute may arise in different scenarios, which the Commission
should take into account since theyuld be relevant for the deteination of the scope of the
obligation. Some members thought that to pregenbbligation as an alternative would tend to

obscure its nature.

358. With regard to the first part of the igaition, it was observed that, while the Commission
would need to examine limitations on extradition (such as those concerning political offences,
the nationals of the custodial State, or the casrevbpecific safeguards for the protection of the
rights of the individual would not be guarantdsdthe State requesting extradition), it should be
cautious not to embark into an analysis of the technical aspects of extradition law. The
Commission would also need to determine thezige meaning of the part of the obligation

referred to asjudicare”.

359. As regards the so-called “triple alternativeine members indicated that the surrender to

an international criminatibunal should not be dealt with the present context, since it was
submitted to different conditions, and posed different problems, from those arising from
extradition. Some other members, howewbserved that the Commission should address

certain issues that were connected to the present topic; it was noted, for instance, that the duty f
a State to surrender an individual to an inteomal tribunal could palgse the obligation to

extradite or prosecute and that it should trereebe examined in ¢ndraft articles. Some

members noted that the constituent instrumens®wotfe internationalibunals deal with the

question of concurrent reque$ts extradition and for surrendér the international tribunal.
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(b) Commentson draft article 1 proposed by the Special Rapporteur

360. While some members foundaftrarticle 1 proposed byehSpecial Rapporteur to be
acceptable in principle, other members pointed out that it was difficult for the Commission to
take a position on the scope of the draft lEsiavithout knowing the views of the Special
Rapporteur on subsequent issues, including thétso$ource of the obligation to extradite or
prosecute. Some membetgported the reference to the diffesréme periods relating to this
obligation, but criticized the terminology usecdthe provision (“establishment, content,

operation and effects” of the ligmtion). Some other members suggested the deletion of this
reference, favouring a simplifigdrmulation of the provision. kvas also considered that the
adjective “alternative” should be deleted since the alternative character of the obligation was a
matter that the Commission would examine at a later stage. Some members shared the Special
Rapporteur’s view that the obligation to extraditgorosecute only existed in connection with
natural persons; according to one view, theasitun of legal persongvolved in the commission

of crimes should nonetheless bettfier explored. Divergent opiniomemained as to whether the
Commission should refer tut dedere aut judicare as an “obligation” or a “principle”. A view

was expressed that the word “jurisdiction” at ¢éimel of draft article 1 be replaced by “present in
their territories or under their control”. Thistsclarify that the custodial State may not have

criminal jurisdiction over the alleged offender.
(0 Commentson thefuturework of the Commission on thetopic

361. The plan for further dexadment delineated in the second report was favourably received
by some members. In particular, the SpeRigbporteur’s intention to follow the preliminary

plan of action was supported, but it was afstidgated that the sajaan should be further
elaborated to present a clear structure of the work ahead. Some members agreed with the
suggestions made by the Special Rapporteur pgssible articles to bdrafted in the future,
especially concerning the scope of the ohiayato extradite or prosecute. The view was
expressed, however, that the wording of the promighat referred to those cases in which the
obligation is provided for by a treaty could $®en as a restatement of the pringgaleta sunt

servanda and should be carefully reviewed.
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362. Support was also expressed for the pragbst the Special Rapporteur present a
systematic survey of the relevant international treaties in the field. Some members observed,
however, that consideration of the presepid by the Commission required, in addition to a
study of treaties and customary international lawpmparative analysis of national legislation
and judicial decisionsrfcluding, as appropriate, the relavapinions expressed by individual
Judges at the International Court of Justicdfh@dugh several States hezplied to the request

for information made by the Commission a firevious session, the debates in the Sixth
Committee and the comments received from Goventsrigad not provided a sufficient basis to
proceed. Some members suggesiad the request be repeated at the current session. The view
was expressed that the Speétalpporteur and the Commissidrosild nonetheless approach the
topic on an independent basis, taking intcoacd comments made by States. According to some
members, the Commission should not hesitaiesdw it fit, to make proposals for the

progressive development ot@mnational law in the field.

363. On the question of the final form, somembers manifested their support to the

formulation of a sebf draft articles.
3. Special Rapporteur’s concluding remarks

364. The Special Rapporteur initially obsertedt the debate in the Commission had
confirmed his view that the reference to an “olllign” to extradite or prosecute and to the Latin
maxim “aut dedere aut judicare’ in the title of the presdrtopic should be retained.

365. He further noted that the debate had fatasethree main issues, namely: (a) the question
of the source of the obligation to extraditepoosecute; (b) the problem of the relationship
between this obligation and the concept of ursgagjurisdiction, and how it should be reflected

in the draft; and (c) the issue of the scopthefsaid obligation. In his opinion, the different

interventions had clarified the views of the Commission on the topic.

366. As regards the first issue mentioned aboeyitw that treaties constituted a source of the
obligation to extradite or prosecute had gatdegeneral consensus, but it had also been
suggested that the Commission should explore thsilple customary status of the obligation, at
least with respect to some categories of crimes (such as crimes under international law). The

Special Rapporteur noted thaveel members had pressed their opinion on this possibility,
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and he agreed that any position taken by th@@ission would need to be based on a thorough
analysis of treaties, national legislatiardgudicial decisions. For this purpose, it was
appropriate that the Commissioontinue to request the assistarof Governments in collecting

the relevant information.

367. With regard to the second issue, the $p&apporteur observedat some members had

suggested that the concept of universal jurtszhdoe examined by the Commission to determine
its relationship with the obligatn to extradite or prosecute. He agreed with this suggestion, as
well as with the view that the work of the Commission should in any event remain focused on

the obligatioraut dedere aut judicare.

368. As regards the third issue, the Specigf®aeur concurred witthe opinion of those
members who had pointed out that the oblayatdb extradite or prosecute should not be
described as an alternative ohe;also agreed that the mutualationship and interdependence
between the two elements of this obligatidedére andjudicare) should be carefully considered
by the Commission. The Special Rapporteur reigerais conviction that the establishment,
operation and effects of the obligation to extraditprosecute should be the object of separate
analysis. He further indicated that, in ligiftthe comments made, he would refrain from
examining further the so-called “triple alternative”, rather concentrating on those hypotheses in
which the surrender of an individual to an megtional criminal tribunlacould have an impact

on the obligation to extradite or prosecute. Adrift article 1 proposed inis second report, the
Special Rapporteur suggested tinde referred to the Drafting Committee at the next session,

together with other draft provisions i®uld be presenting in due course.
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CHAPTER X
OTHER DECISIONS AND CONCLUSIONSOF THE COMMISSION

A. Programme, proceduresand working methods
of the Commission and its documentation

369. Atits 2918th meeting, on 11 May 2007, then@uossion established a Planning Group for

the current session.

370. The Planning Group held six meetingsald before it Section G of the Topical
Summary of the discussion held in the Sixth Committee of the General Assembly during its
sixty-first session entitled “Other de@sis and conclusions of the Commission”;

General Assembly resolution 61/34 of 4 Decenif#6 on the Report of the International Law
Commission on the work of its fifty-eighth session, in particular paragraphs 7, 8, 9, 14, 15
and 19.

1. Relations between the Commission and the Sixth Committee

371. The Commission considered it useful to discon a regular basis, ways in which the
dialogue between the Commission and the Sixth Committee could be further enhanced in the
light of calls contained in annu@esolutions of the General Assbly and in this regard its

Planning Group held discussions on thetreteship between the Commission and the Sixth
Committee of the General Assembly. These discussions will be continued at the Commission’s
session next year. Meanwhile, the Commission wishes to recall that the plenary meetings of the
Commission are open to interestilegations and that its draéports, issued in the A/ICN.4/...
series as documents for limited distribution (L-documents) and usually adopted during the last
week of the Commission’s session, are availabl@fivance perusal, subject to changes that

may be made during the adoption stage. The draft reports are available on the Official
Documents System of the United Nations (OF$)The Commission also welcomes the

continued practice of informabnsultations in the form afiscussions between the members

%4 http://documents.un.org.
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of the Sixth Committee and the members of the Commission attending sessions of the
General Assembly as a useful meansioa@ce dialogue on the various topics on the
Commission’s agenda and would appaiezthat, as far as possible, the number of such meetings

be increased and some topsedected to guide the debate.

372. The Planning Group is considering ways of improving chapters Il and Il of the
Commission’s report to makedin more user friendly.

2. Cost-saving measur es

373. The Commission, having considered pamag&of General Assembly resolution 61/34
and the requirements of the programme ofkaaf the Commission for the current session
resulting from unforeseeable circatances, decided that it shoutshclude the first part of the

fifty-ninth session on 5 June 2007, thereby reduthegduration of the session by three days.
3. Working Group on Long-term Programme of Work

374. Atits 1st meeting, held on 14 May 20@& Planning Group decided to establish a
Working Group on the Long-term Programme of Wiwr the present quinquennium, chaired by
Mr. Enrique Candioti. The Working Group wdubmit its final report at the end of the
quinquennium. The Chairperson of the Working@@r submitted an oral progress report to the
Planning Group on 25 July 2007, notingier alia, that the Working Group had held four
meetings during which it considered somegble topics, including topic concerning
“Subsequent agreement and practice with regpdotaties”, on the basis of a working paper

prepared by Mr. G. Nolte.

4. Inclusion of new topicson the programme of work of the
Commission and establishment of working groupsto
consider feasibility of certain topics
375. Atits 2929th meeting, on 1 June 2007, the Commission decided to include on its
programme of work the topic “Protection of pams in the event of disasters” and appointed

Mr. Eduardo Valencia-Ospénas Special Rapporteur.
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376. Atits 2940th meeting, on 20 July 2007, the Commission decided to include on its
programme of work the topic “Immunity of State officials from foreign criminal jurisdiction”
and appointed Mr. Roman A. Kalkin as Special Rapporteur.

377. Atits 2929th meeting, on 1 June 2007 ,Gbenmission also esthdhed an open-ended
Working Group on the Most-favoured-Natiolause under the chairmanship of

Mr. Donald McRae to examine the possibilifyincluding the top “Most-favoured-Nation
clause” in its long-term programme of o The Working Group held two meetings on

16 and 17 July 2007 and it had before it a waykpaper prepared by Mr. D.M. McRae and

Mr. A.R. Perera. It concludetiat the Commission could play a useful role in providing
clarification on the meaning and effect oé tmost-favoured-nation clause in the field of
investment agreements and was favourable to tesiion of the topic. Such work was seen as
building on the past work of the Commission on the most-favoured-nation cfadgets

2944th meeting, on 27 July 2007, the Commissmmsitlered the report of the Working Group

and decided to refer it to the Planning Group.

5. Work programme of the Commission for
theremainder of the quinquennium

378. The Commission recalled that it was custoraatiie beginning of each quinquennium to
prepare the Commission’s work programme for the remainder of the quinquennium setting out in
general terms the anticipated goals in respeetoh topic on the basis of indications by the

Special Rapporteurs. It is the understandinthefCommission that the work programme has a
tentative character since the nature and the complexities of the work preclude certainty in

making predictions in advance.

%5 The Commission included the topic “The Most-favoured-nation clause” in its programme of work at its

twentieth session (1967) and appointed Endre Ustor akmaliA. Ushakov as the successive Special Rapporteurs.

The Commission completed the second reading of the topic at its thirtieth session (1978). The General Assembly at
its thirty-fifth, thirty-sixth, thirty-eighth, fortieth and forty-third sessions (1980, 1981, 1983, 1985 and 1988) invited
comments from Governments and intergovernmental organizations, on the draft articles proposed by the
Commission. At its forty-sixth session (1991) the General Assembly, in its decision 46/416, took note with
appreciation of the work of the Commission as well as views and comments by Governments and intergovernmenta
organizations and decided to bring the draft articlébeéattention of Member States and intergovernmental
organizations for their consideration in such casedatite extent as they deemed appropriate. At its

fifty-eight session (2006), the Commission requested views of Governments on the topic.
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Work programme (2008-2011)

(@)

(b)

232

Reservationsto treaties

2008:

The Special Rapporteur will submit his teenth report on validity of reservations.
20009:

The Special Rapporteur should submit his feemth report on effects of reservations and
of objections to reservationand probably on successionSihtes and international
organizations with regard to reservations, which would permit the conclusion of the first

reading of the draft guidelines.
2010-2011:

The Special Rapporteur should submit his fiftteand sixteenth reports in the light of
observations from States, with a viewaithieving the second reading of the draft

guidelines in 2011.
Expulsion of aliens
2008:

The Special Rapporteur will submit an addendarhis third report on expulsion of aliens,
dealing with the question of expulsion in case of dual or multiple nationals, and the
question of expulsion following deprivation of nationality. He will also submit his fourth
report on expulsion of aliens, dealing with the limits to the right of expulsion which relate

to the fundamental rights of the human person.
2009:

The Special Rapporteur will submit his fifth repon expulsion of aliens, dealing with the
limits relating to the procedure be followed in case of expulsion.



(©

(d)

2010:

The Special Rapporteur will submit his sixtipoet on expulsion of aliens, dealing with the

grounds for expulsion.
2011:

The Special Rapporteur will sotit his seventh report on expudsi of aliens, dealing with
the duration of stay as well as f@perty rights of the expelled person.

Effects of armed conflicts on treaties
2008:

The Drafting Committee would begin the consatem of the draft articles submitted by
the Special Rapporteur, followed bythdoption of the draft articles.

2009:

Work on the topic to be deferred so as to allow time for Governments to submit comments

on draft articles adopted on first reading.
2010-2011:

Further reports will be submitted by the Spé&apporteur containing proposals for the
second reading of the draft articles, takimig account the comments and observations of

Governments.
Shared natural resources
2008:

The Special Rapporteur will submit his fifthpgat containing the whole set of revised
draft articles on transboundary aquiferss lhoped that the Commission would complete

the second reading of the draft articles in 2008.
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(f)
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2000:

The Special Rapporteur does not planuorsit any report on transboundary aquifers. If
the Commission could not complete the sec@adling of the draft articles in 2008, it is

hoped that it will complete such a readinghe first part of the session in 2009.
2010-2011:

The Special Rapporteur would prepare studigbe light of any decision by the

Commission on how to proceed with natural tases other than transboundary aquifers.
Responsibility of international organizations
2008:

The Special Rapporteur will submit higtsi report on the implementation of the

responsibility of an inteational organization.
2009:

The Commission would complete the first re@daf the draft articles on responsibility of

international organizations.
2010-2011:

The Commission would proceed to the secaatling of the draft articles following

receipt of comments by Governments and international organizations.
The obligation to extradite or prosecute (aut dedere aut judicare)
2008:

The Special Rapporteur will submit his thigport on the obligation to extradite or

prosecutedut dedere aut judicare).
2009:

The Special Rapporteur will submit his fouréport on the obligatin to extradite or

prosecutedut dedere aut judicare).



(©)

(h)

2010-2011:

The Special Rapporteur will submit his fifteport, if necessary, and the Commission
would complete the first reading of the drafticles on the obligation to extradite or

prosecutedut dedere aut judicare).

Immunity of State officialsfrom foreign criminal jurisdiction
2008:

The Special Rapporteur wilubmit his preliminary report.
20009:

The Special Rapporteur walsubmit his second report.
2010-2011:

The Special Rapporteur would submit his subsetjeports in the light of developments

in the Commission.

Protection of personsin the event of disasters

2008:

The Special Rapporteur wgubmit a preliminary report.
20009:

The Special Rapporteur would submit the second report.
2010-2011:

The Special Rapporteur would submit his subseteports in the light of developments

in the Commission.
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6. Honoraria

379. The Commission reiterated once more isvgi concerning the question of honoraria,
resulting from the adoption by the GenerakAmbly of its resotion 56/272 of 27 March 2002,
which were expressed its previous report¥? The Commission emphasized again that the
above resolution especially affects the Specigif®aeurs, in particulahose from developing
countries, as it compromises support forithesearch work. The Commission urges the
General Assembly to reconsideistmatter, with a view to restiog, at this stage, the honoraria

for Special Rapporteurs.
7. Documentation and publications
(@) External publication of International Law Commission documents

380. The Planning Group established a Workingupron the question of external publication
of International Law Commission documents, uritie chairmanship of Mr. Giorgio Gaja.

The Chairperson of the Working Group subnditéen oral report to the Planning Group

on 25 July 2007.

381. The Commission endorsed the following @liites on the Publication of Commission

Documents prepared by the Working Group:
“Guidelineson the Publication of Commission Documents

“In order to ensure the proper attrilmrtiof the work of the International Law
Commission, the following policy guidelinepgly when present or former members of

the Commission seek to publish documents relating to the work of the Commission:

“l. Documents of the Commission shouldappropriately attbuted, with a clear
indication whether the author is the Comnossas a whole, a body established by the

Commission, a Special Rapporteur oy ather member of the Commission;

%6 SeeOfficial Records of the General Assembly, Fifty-seventh Session, Supplement 10 (A/57/10), paras. 525-531.
Ibid., Fifty-eighth Session, Supplement 10 (A/58/10), para. 447pid., Fifty-ninth Session, Supplement 10 (A/59/10),
para. 369jbid., Sxtieth Session, Supplement 10 (A/60/10), para. 501 aridid., Sxty-first Session, para. 269.
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“2. When the publication reproducesmhole or in part a document of the

Commission this should b@propriately acknowledged;

“3. If the document to be publishedates to a subject on which the Commission
has come to some collectivercclusion, even if provisionaleference should be made in

the publication to that conclusion;

“4. Documents of the Commission whiare intended for publication by the
United Nations should not be published, on thiaitive of individual members, before the
documents have been officially released,udaig through the website on the work of the

Commission;
“5. A copy of the publicationr®uld be provided to the Commission.”
(b) Processing and issuance of reports of Special Rapporteurs

382. The Commission considered the questionefithely submission of reports by Special
Rapporteurs. Bearing in mind the rules and reigania relating to the submission of documents

in the United Nations as well as the heavy workloathe relevant services of the Organization,

the Commission emphasizes once more the importance that it attaches to the timely submission
of reports by Special Rapportelnsth in view of their processirand distribution sufficiently in
advance to allow members to study thgomts. In this connection, the Commission was

reminded that the processing of documentatiothbySecretariat was subject to very strict
timetables on the basis of a slotting system within the Secretariat for the processing of

documentation, established a¢ tlequest of Member States.

383. The Commission recalls operative parag@aphGeneral Assembly resolution 47/202 B

of 22 December 1992, in which the Asseminlged the substantive departments of the

Secretariat to comply with the rule which requires them to submit pre-session documents to the
relevant Secretariat litrresponsible for document processiat least 10 weeks before the
beginning of sessions, in order to permit processing in time in all official languages. The
Commission is aware of the special circumstarsgrounding the timely submission of reports

of Special Rapporteurs and tookartonsideration the recommemtida made by the Department

for General Assembly and Conference Mamaget and it formally endorses a time frame
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shorter than 10 weeks for the submission chsibcuments. Bearing in mind the principles
governing the submission and issuance of documents in order to permit timely processing, the
Commission requested that its documentation leengxed from the 10-week rule for submission
of pre-session documents, on the understandadgltle time for processing documents within

the established word-limit is 4 weeks.

384. The Commission reiterates the importance @figing and making available all evidence
of State practice and other sources of intéonal law relevant to the performance of the
Commission’s function of progressidevelopment and codificatiarf international law. While
the Commission is aware of the advantages ofgo@gnconcise as possible, it strongly believes
that ana priori limitation cannot be placed on the lengfhts documentation and research

projects and reports of Special Rapporteurs.
(c) Backlogreatingtothe Yearbook of the International Law Commission

385. The Commission expressed concern about the backlog relatingreatbeok of the
International Law Commissiofi! noting that the late publication of tNearbook in the official
languages of the United Nations had a negatiwact on the work of the Commission, as well

as in the teaching, training, research, dissation and wider appreciation of the codification
efforts of international lawmndertaken by the Commission. The Commission was cognizant of
the need for concerted efforts to reduce the backlog. It stresses the importance of ensuring that
the necessary budgetary resources are allocated for addressing the backlog under the relevant
programme in the regular budget. It also propdkedestablishment of a trust fund to address the
backlog. In accordance with the relevant finaheegulations and rules, voluntary contributions

would be made by membergn-governmental organizations and private entities to such a

%7 As at 30 June 2007, the backlog for the period 1994-2001 was as fotteanisook ... 1994, vol. | and vol. Il

(Part 1 and 2): Chinesigid. ... 1995, vol. | and vol. Il (Part 1 and 2): Chineskid. ... 1996, vol. Il (Part 1):

Arabic, English, French, Russian and Spanish; and vol. | and vol. Il (Part 1 and 2): Ghidese 1997, vol. II

(Part 1): Arabic, English, French, Russian and Spanish; and vol. | and vol. Il (Part 1 and 2): @hiohese998,

vol. Il (Part 1): Arabic, English, French, Russian and Spanish; and vol. | and vol. Il (Part 1 and 2): Chinese;

ibid. ... 1999, vol. Il (Part 1): Arabic, English, French, Russian and Spanish; and vol. | and vol. 1l (Part 1 and 2):
Chinesejbid.... 2000, vol. Il (Part 1): Arabic, English, French, Russian and Spanish; and vol. | and vol. 1l (Part 1
and 2): Chinesebid. ... 2001, vol. Il (Part 1 and 2): Arabic, English, French and Spanish; and vol. | and vol. Il
(Part 1 and 2): Russian and Chinese. From 2002 to the present, no volume has been issued in all the six official
languages.
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worthy cause which was critical to the urgtanding of the Commission’s work in the
progressive development and cochtfiion of international law, as well as in the strengthening of

the rule of law in international relations.
(d) Other publications and the assistance of the Codification Division

386. The Commission expressed its appreciation tov#tuable assistanoé the Codification
Division of the Secretariat in its substantivevegng of the Commission and in preparation of
research projects, by providing legal materehd their analysis. At its 2954th meeting, on

9 August 2007, the Commission requested the Sea@eto prepare a background study, initially
limited to natural disasters, on the topic “Protection of persons in the event of disasters”, as well
as a background study on the topic “ImmumifyState officials from foreign criminal

jurisdiction”.

387. The Commission recognized the particullavance and significant value of the legal
publications prepared by the Secretariat to its work, narbé&Mork of the International Law
Commission, the United Nations]uridical Yearbook, the United NationsReports of
International Arbitral Awards, the Analytical Guide to the Work of the International Law
Commission, the United Nations|egidative Series and theRepertory of Practice of

United Nations Organs and reiterated its request that 8exretariat continue to provide the

Commission with these publications.

388. Taking into account the importancedafseminating information about the Commission,
the Commission welcomed the publication by tleeliication Division of the seventh edition of
the “The Work of the International Law Commission”, a publication which provides a
comprehensive, authoritative and up-to-datéene of the Commission’s contribution to the
progressive development and cochtfiion of international law. hoted with appreciation that, as
a result of its expanding desktop publishing initiative, the Codification Division issued this
publication (in English only) for the first time #te beginning of the quinquennium and included
the work of the Commission through the endt®fprevious quinquennium, a practice which the
Codification Division should be encouraged totoue at future quinquennia. In addition, the
Secretariat was requested to make every effasstee this publication ithe other five official

languages prior to the beginningtbé sixtieth session of the Commission.
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389. Noting the relevance to the Commission’s m@ation of present and future topics
concerning international orgaaations, the Commission recognized the significant value of the
Juridical Yearbook prepared by the Secretariat whpmovides the most comprehensive and
authoritative information on major legal developments and activities within the United Nations
system as well as State practice with regatdteynational organizations. It noted that, as a

result of its expanding desktop publishing initiative, the Codification Division was able to
publish theluridical Yearbook for 2003 and 2004 in less than a year as compared to five years
for the most recently issued volume. The Secretariat was encouraged to continue this initiative

with a view to expediting the prepaiati of future editions of this publication.

390. In view of the importance of Stateptice in the work of the Commission, the
Commission noted the usefulness of the publication entiRepotts of International Arbitral
Awards’ prepared by the Codificatn Division which contains inteational decisions involving
substantive issues of publidémnational law which have anduring legal or historical
significance. The Commission requested the Secretariat to continue its preparation of this

publication.

391. Bearing in mind the value of the publicati@malytical Guide to the Work of the

International Law Commission” as an indispensable research guide and the fact that the first
edition was published in 2004, the Commission re@akste Codification Division to begin the
preparation of the second edition of the publarain commemoration of the sixtieth anniversary

of the Commission in 2008.

392. Mindful of the significance and utilif the Codification Division’s publication
“Legidative Series’ for the Commission’s work on several topics, by means of studying
relevant national legislationgedisions of national tribunals,plomatic and other official
correspondence as well as treaty provisions, whas enabled the Commission to meaningfully
carry out its responsibility ofadification and progressive deepiment of international law in
several areas, the Commissioguested the Secretariat tontinue the publication of the
Legidlative Series.

393. Recognizing the importance and usedgk of the Secretariat publicatidrepertory of

Practice of United Nations Organs’, as the principal source of records for the analytical studies
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of the application and interpretation of theysions of the Charter, the Commission took note
of the progress made in theeparation of studies of thiRepertory and their posting on the

Internet in three languages.

394. Recalling that the International Court oftibesas the principalgicial organ of the

United Nations has played an important role in adjudicating disputes among States in accordanc
with international law, the Commission requested the Secretariat to make every effort to
continue the publicationSummaries of Judgements, Advisory Opinions and Orders of the

International Court of Justice”, in all the official languages of the United Nations.

395. The Commission also expressedppreciation for the results attivity of the Secretariat
in its continuous updating and managenwnts website on the International Law
Commissiorr® It acknowledged in particular thetablishment of a new website on the

United NationsReports of International Arbitral Awards, including a full-text research option
on all published volumes of the collection (sp2& volumes), which will then be updated to
include any new volume. The Commission reiteraled the websites constitute an invaluable
resource for the Commission in undertakingnitgk and for researchers of work of the
Commission in the wider community, thereby contributing to the overall strengthening of the
teaching, study, dissemination and wider apption of internatinal law. The Commission
would welcome the further development of tixebsite on the work of the Commission with the
inclusion of information on the current statfghe topics on the agenda of the Commission.

8. Commemor ation of the sixtieth anniversary of the Commission

396. The Commission discussed various fmlises of commemorieng the Commission’s

sixtieth anniversary session in 2008, ancead upon the following recommendations:

(@) That there should be a solemn meptihthe Commission at which the dignitaries,
including the Secretary-General, the Presidénihe General Assembly, the President of the
International Court of Justice, the Unitedtidas High Commissioner for Human Rights, and

representatives of the hosb@rnment, should be invited,;

%8 ocated at http://www.un.org/law/ilc/.
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(b) That there should be a one and a halfrdaeting with legal dvisers dedicated to
the work of the Commission;

(c) That Member States, in association vefisting regional organizations, professional
associations, academic instians and members of the @mission concerned, should be
encouraged to convene nationalegional meetings, which would be dedicated to the work of

the Commission.

397. The Commission recommended that the Smgagtin consultation with a group of
members of the Commissiaf, assist in making arrangemerior the implementation of (a)
and (b).

9. Meeting with United Nations and other human rights experts

398. In accordance with article 25 (1) of its Staflftehe Commission held a meeting

on 15 and 16 May 2007, with United Nations and oé&xperts in the field of human rights,
including representatives from human righeaty bodies. Experts from regional human rights
bodies were also invited. During the meetimgmbers of the Commission and the human rights
experts™* held a useful exchange of views on issugating to reservations to human rights
treaties, in particular on the causes of invalidity of reservations to human rights treaties and the

appreciation of validity of reseations to human rights treatig3.

%% The members of the Group are as follows: Mr. E. Candioti, Mr. P. Comissario Afonso, Mr. Z. Galicki,
Mr. A. Pellet and Mr. C. Yamada. The Chairman of the Commission and the Chairman of the Planning Group
would serve asx officio.

%0 Article 25 (1) of Statute provides: “The Commission may consult, if it considers it necessary, with any of
the organs of the United Nations on any subject which is within the competence of that organ.” See also
General Assembly resolution 61/34.

™ The participants were: Mr. Philippe Texier, Committee on Economic, Social and Cultural Rights;

Mr. Nigel Rodley, Human Rights Committee; Mr. Guibril Camara, Committee against Torture; Mr. Jean Zermatten,
Committee on the Rights of the Child; Mr. Alexandre Sicilianos, Committee on the Elimination of All Forms of
Racial Discrimination; Mr. Cees Flintermann, Committee on the Elimination of All Forms of Discrimination against
Women; Mr. Ahmed EI Borai, Committee for the Protection of the Rights of All Migrant Workers and Members of
Their Families; Ms. Liesbeth Lijnzaad, Council of Eurppke. Vincent Berger, European Court of Human Rights;

Ms. Francoise Hampson, member of former Sub-Commission on the Promotion and Protection of Human Rights.

%2 The Special Rapporteur of the topic “Reservations to treaties” prepared a brief summary of his understanding
(not attributable to the Commission) of what transpiretthéndiscussion which is placed on the website on the work
of the Commission, located at Http://www.un.org/law/ilc/.
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B. Date and place of the sixtieth session of the Commission

399. The Commission decided that the sixtie8s®a of the Commission beld in Geneva
from 5 May to 6 June and 7 July to 8 August 2008.

C. Cooperation with other bodies

400. The Commission was represented at thg-Bxth session of the Asian-African Legal
Consultative Organization, held in Cape Tafnam 2 to 6 July 2007, by Mr. Narinder Singh.

The Commission also decided that it will be represented at the 34th meeting of the Committee
of Legal Advisers on Public Internatidrizaw (CAHDI) to be held in Strasbourg

on 10 and 11 September 200y,Mr. Alain Pellet.

401. Atits 2933rd meeting, on 10 July 2007, Judge Rosalyn Higgins, President of the
International Court of Justice, addressed@benmission and informed it of the Court’s recent

activities and of the cases currently befor8%iAn exchange of views followed.

402. The Inter-American JuridicBlommittee was represented at the present session of the
Commission by Mr. Mauricio Herdocia Sacas@po addressed the Commission at

its 2943rd meeting, on 26 July 2087 An exchange of views followed.

403. The Asian-African Legal Consultative Orgaation was represented at the present session
of the Commission by its Secretary-General, Mr. Wafik Z. Kamil, who addressed the
Commission at its 2944th meeting, on 27 July 200&n exchange of views followed.

404. The European Committee on Legal Coopenadind the Committee of Legal Advisers
on Public International Law werepresented at the present session of the Commission by the
Director of Legal Advice and Public Internatial Law, Mr. Manuel Lez#ua, who addressed the

Commission at its 2952nd meeting, on 8 August 280&n exchange of views followed.

3 This statement is recorded in twemmary record of that meeting and is also placed on the website on the work
of the Commission.

™ This statement is recorded irettummary record of that meeting.
> |bid.
%% Ibid.
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405. On 11 July 2006 an informal exchangeiefvs was held between members of the
Commission and the International Committee of the Red Cross on topics of mutual interest.

D. Representation at the sixty-second session of the General Assembly

406. The Commission decided that it should beasgmted at the sixty-second session of the
General Assembly by its @irman, Mr. lan Brownlie.

407. Atits 2954th meeting, on 9 August 2008 @ommission requested Mr. Maurice Kamto,
Special Rapporteur on the topic of “Expulsiorabéns”, to attend thsixty-second session of

the General Assembly under the terms of geaph 5 of General gsembly resolution 44/3%’
E. International Law Seminar

408. Pursuant to General Assembly resolutiod4lthe forty-third session of the International
Law Seminar was held at thel&a des Nations from 9 to 27 July 2007, during the present
session of the Commission. The Seminar isnidéel for advanced students specializing in
international law and for yourgrofessors or government aifals pursuing an academic or
diplomatic career or in posts ihe civil service in their country.

409. Twenty-five participants of different natiditias, mostly from developing countries, were
able to take part in the sessiShThe participants in the Seminar observed plenary meetings of
the Commission, attended specially arrangeditest and participated in working groups on

specific topics.

" “The General Assembly, ... 5. Invites the International Law Commission, when circumstances so warrant, to
request a special rapporteur to attend the session of the General Assembly during the discussion of the topic for
which that special rapporteur is responsible and requests the Secretary-General to make the necessary arrangements
within existing resources.”

" The following persons participated in the forty-third session of the International Law Seminar: Ms. Tania da
Fonseca Alexandre (Portugal), Ms. Maria Eugenia Brunini (Uruguay), Mr. Victor Cairo Palomo (Cuba), Mr. Alonso
Chaverri-Suérez (Costa Rica), Mr. Issaka Garba Abdou (Niger), Mr. Gabriel Herrera (Argentina), Ms. Bibian Isoto
(Uganda), Mr. Ammar Jaber (Iraq), Ms. Melanie Khanna (United States of America), Ms. Man Anting (China),
Ms. Yassin Alieu M'Boge (Gambia), Ms. Nuala Ni Mhuircheartaigh (Ireland), Mr. Yasuyuki Okazaki (Japan),

Mr. Ahmed Haroune Ould (Mauritania), Ms. Priya Pillai (India), Mr. Sergio Puig de la Parra (Mexico),

Mr. Aistis Radavicius (Lithuania), Ms. Velotiana Raobelina Rakotoasony (Madagascar), Ms. Ana Cristina
Rodriguez Pineda (Guatemala), Ms. Vasilka Sancin (Slovenia), Ms. Marieme Sidibe (Mali), Ms. Simona Spinaru
(Romania), Mr. Ton Van den Brandt (Netherlands), Ms. Anusha Wickramasinghe (Sri Lanka), Ms. Aishath Zahir
(Maldives). The Selection Committee, chaired by Mr. Jean-Marie Dufour (President of the Geneva International
Academic Network, GIAN), met on 25 April 2007, and selected 26 candidates out of 130 applications for
participation in the Seminar. At the last minute, the 26th candidate selected failed to attend.
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410. The Seminar was opened by Mr. Brownlie, Chairman of the Commission.

Mr. Ulrich von Blumenthal, Senior Legal Ader of the United Nations Office at Geneva
(UNOG), was responsible for the administatiorganization andonduct of the Seminar,
assisted by Mr. Vittorio Mairtg, Legal Consultant at UNOG.

411. Lectures were given by members & @ommission as follows: Mr. Giorgio Gaja:
“Responsibility of International Organizations’; Ms. Paula EscarameiaThe ICC Satute:

A Step Forward in International Law”; Mr. Alain Pellet: “The ILC - A View from Inside”;

Mr. Chusei Yamada:Codification of the Law of Shared Natural Resources’; Mr. Georg Nolte:
“Assistance by Sates for Internationally Wrongful Acts by Other States - Issues of Responsibility
and Development of the Law”; Mr. A. Rohan Perera:Towards a Comprehensive Convention on
Terrorism”; Mr. Zdzistaw Galicki: “The Obligation to Extradite and Prosecute (aut dedere aut

judicare)”; and Mr. Maurice Kamto: Expulsion of Aliens”.

412. Lectures were also given by Mr. Vittorio Mainettintfoduction to the Work of the
International Law Commission”; Mr. Daniel Miiller, Assisant to the Special Rapporteur

Mr. Alain Pellet: ‘Reservationsto Treaties’, Ms. Jelena Pejic, LegAdviser International
Committee of the Red CrossClrrent Challengesto International Humanitarian Law”; and
Mr. Markus Schmidt (OHCHR):The Human Rights Council after Its First Year: Trojan Horse
or Real Progress?”.

413. A round table was also organized on the &tediSystems of Protection of Human Rights.
Two members of the Commission, Mr. Lucius Cafligformer Judge at the European Court of
Human Rights) and Mr. Edmundo Vargas-Cao¢former Executive Secretary of the
Inter-American Commission of Human Righsploke respectively on the European and
Inter-American systems, while Mr. Mutoy Mubaalan official of the OHCHR spoke on the

African system. The discussion focused on the comparative analysis and the reciprocal influence

of the three regional systems.

414. The seminar participants iganvited to visit the World Trade Organization (WTO)
where they attended briefing sessiongvsy Gabrielle Marcea Counsellor of the
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Director General, and Mr. Werner Zdouc, Diarabf the WTO Appellat®ody Secretariat.
The discussion focused on the current legal issues at the WTO and on the WTO Dispute

Settlement System.

415. Each Seminar participant was assigoeshe of three working groups omhe ICC
Satute: New and unsolved questions’, “ The Obligation to extradite or prosecute’, and
“Reservationsto treaties’. Two members of the Commission, Ms. Paula Escarameia and
Mr. Zdzistaw Galicki, and Mr. Daniel Mulleprovided guidance for the working groups.
Each group wrote a report and presented thailirfigs to the Seminar in a special session
organized for this purpose. A collection oétreports was compiled and distributed to all

participants.

416. The Republic and Canton ofrigea offered its traditional hpsality to the participants
with a guided visit of the Alabama Roaahthe City Hall followed by a reception.

417. Mr. Brownlie, Mr. von Blumenthal, and Mgassin Alieu M’'Boge on behalf of the
participants, addressed the Corasmn and the participants at the close of the Seminar. Each
participant was presented with a certificatesting to his or her participation in the

forty-third session of the Seminar.

418. The Commission noted with particular aapation that the Governments of Cyprus,
Finland, Germany, New Zealand, Switzerlaadd United Kingdom had made or pledged
voluntary contributions to the United Natiohaust Fund for the International Law Seminar.
The financial situation of the Fund allowedading a sufficient number of fellowships to
deserving candidates from demging countries in order tachieve adequate geographical
distribution of participants. This year, fullli@vships (travel andubsistence allowance)
were awarded to 14 candidatesd partial fellowships (suissence only) were awarded

to 2 candidates.

419. Since 1965, 979 participants, representingnbd@nalities, have k&n part in the

Seminar. Of them, 598 have received a fellowship.
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420. The Commission stresses the importanceaitiadis to the Seminar, which enables young
lawyers, especially from developing countriesfamiliarize themselves with the work of the
Commission and the activities of the many international organizations, which have their
headquarters in Geneva. Then@uission recommends that the General Assembly should again
appeal to States to make volary contributions in order to sere the holding of the Seminar

in 2008 with as broad participation as possible.

421. The Commission noted with satisfaction th&2007 comprehensive interpretation services
were made available to the Seminar. It egpes the hope that the same services would be

provided at the next session, within existing resources.
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