A/61/10

United Nations

Report of the International
L aw Commission

Fifty-eighth session
(1 May-9 June and 3 July-11 August 2006)

General Assembly

Official Records
Sixty-first session
Supplement No. 10 (A/61/10)






General Assembly

Official Records

Sixty-first session
Supplement No. 10 (A/61/10)

Report of the International
Law Commission

Fifty-eighth session
(1 May-9 June and 3 July-11 August 2006)

United Nationse New York, 2006



Note

Symbols of United Nations documents arenposed of capital letters combined with
figures. Mention of such a symbol indieata reference to a United Nations document.

The wordYearbook followed by suspension points and the year (éegrbook ... 1971)
indicates a reference to tearbook of the International Law Commission.

A typeset version of the report of tBemmission will be included in Part Two of
volume Il of theYearbook of the International Law Commission 2006.



CONTENTS

Chapter Paragraphs Page
l. INTRODUCTION .ot 1-12 1
A, MemDErshIP ..o 2-3 1
B. Officers and the Harged Bureau ...........cccccceeeeeeeeeennnnn. 4-6 2
C. Drafting COmMMILIEE .......coooiiiiiiiiie e 7-8 3
D. WOrKiNg GrOUPS ...coevvviviiiiiiiiiieeeeeeeeeeee e 9-10 4
E.  Secretariat .........coooiiiiiiiiiiie e 11 5
F. AQENA ..o 12 5
Il. SUMMARY OF THE WORK OF THE COMMISSION
AT ITS FIFTY-EIGHTH SESSION ......oooiiiiiiiiei e, 13-25 7
1. SPECIFIC ISSUES ON WHICH COMMENTS WOULD BE
OF PARTICULAR INTEREST TO THE COMMISSION ..... 26 - 33 10
A. Shared natural reSOUICES .........covviiiiiiiieiiiiiiiiiieeee 26 10
B. Responsibility of internainal organizations ................... 27 - 28 10
C. Reservations tleaties .........cccccceeeereriiiiiniiiiiiieeeeeeee 29 11
D. The obligation to extradite or prosecute
(aut dedere aut JUICAre) ..........eeeeeeeieeeeeeeeniieeeeeieee 30-31 11
E. Other decisions and conclusions of the Commission ....... 32-33 12
V. DIPLOMATIC PROTECTION ..ooiiiiiiiieeiieie e 34 -50 13
A, INEFOAUCTION ... 34 - 40 13
B. Consideration of the topic at the present session .............. 41 - 45 14
C. Recommendation of the Commission ..........cccccceeeeininen. 46 15
D. Tribute to the Special Rapporteur ...........ccoooiiiiiiiiiiiinnnee. 47 - 48 15

GE.06-63620 (E) 210906



CONTENTS (continued)

Chapter Paragraphs Page
E. Text of the draft articlesn diplomatic protection .......... 49 - 50 16
1. Textofthe dift articles ........ccccceeeiiiiiiiiiiiiie 49 16
2. Text of the draft articles with commentaries
tNEIEIO oo 50 22
DIPLOMATIC PROTECTION ..ot 22
PART ONE. GENERAL PROVISIONS ......ccooiiiiiiiieeeees 24
Article 1. Ddnition and SCOPE .........eeeveiiiiiieeieeeeieeeeeeeeiininns 24
COMMENTAIY ...ccoviiiiiiiiiii e 24
Article 2. Right to exeise diplomatic protection ................ 28
COMMENTAIY ...ccoeiiiiiiieiiie e 29
PART TWO. NATIONALITY e 30
CHAPTER I. GENERAL PRINCIPLES .......ccccoiii 30
Article 3. Protection bthe State of nationality .................... 30
COMMENTAIY ..o 30
CHAPTER Il. NATURAL PERSONS ... 31
Article 4. State of rimnality of a natural person ................. 31
COMMENTAIY ..uviiiiiiieiie e 31
Article 5.  Continuous n@nality of a natural person ........... 36
COMMENTAIY ... e 36
Article 6. Multiple nationality and claim against
athird State .........cccovvviiiiii 41
COMMENTAIY ..o 41
Article 7. Multiple nationality and claim against
a State of nationality .............oooiiiiiiiii 43
COMMENTAIY ..o 43



Chapter

CONTENTS (continued)

Paragraphs Page
Article 8. Stateles persons and refugees ............ccccvvvviiinnns a7
COMMENTAIY ..evviiiiiiie e 48
CHAPTER lll. LEGAL PERSONS ... 52
Article 9. State of rienality of a corporation ..................... 52
COMMENTAIY ..oeviiiiiiie e 52
Article 10. Continuous mianality of a corporation ............... 55
COMMENTAIY ..oeviiiiiiie e 55
Article 11. Proteon of shareholders ..........ccccccciiiiiiiiiiinns 58
COMMENTAIY ..oevviiiiiiie e 58
Article 12. Direct ijury to shareholders .........cccccccceiiiinnnns 66
COMMENTAIY ..oeviiiiiiiie e 66
Article 13. Other legal persons ..........ccccccvvieeeeeiiiiiiiiieeens 67
COMMENTAIY ..oevviiiiiie e 68
PART THREE. LOCAL REMEDIES ........cooiiiiiiieeeeen 70
Article 14. Exhaustin of local remedies ............cccccvveeeniinnn. 70
COMMENTAIY ..evviiiiiiie e 71
Article 15. Exceptions to the local remedies rule ................... 76
COMMENTAIY ..ovviiiiiiie e 77
PART FOUR. MISCELLANEOUS PROVISIONS ...........cccovvnenn. 86
Article 16. Actionor procedures other than
diplomatic protection ..............ccccoevvveiiiiiiiiiiinn, 86
COMMENTAIY ..evviiiiiiie e 86
Article 17. Special tas of interndonal law .......................... 89
COMMENTAIY ..eveiiiiiiie e 89



CONTENTS (continued)

Chapter Paragraphs Page
Article 18. Protetton of Ships’ Crews ...........cccceeevvvvivvviiiinnnnns 90
COMMENTAIY ....cooeiiiiiiiiiiei e 91
Article 19. Rcommended practiCe ...........ccccceeeevvviviiiiiiinnninnnns 94
COMMENTAIY ....coeiiiiiiiiiiei e 94

V. INTERNATIONAL LIABILITY FOR INJURIOUS
CONSEQUENCES ARISING OUT OF ACTS NOT
PROHIBITED BY INTERNATIONAL LAW
(INTERNATIONAL LIABILITY IN CASE OF LOSS
FROM TRANSBOUNDARY HARM ARISING OUT

OF HAZARDOUS ACTIVITIES) ..coeveiiieieeiiiiciieeee e 51 - 67 101
A, INEFOAUCTION ... 51 - 58 101
B. Consideration of the topic at the present session ............. 59 - 62 104
C. Recommendation of the Commission ..........ccccccevvvviennen. 63 104
D. Tribute to the Special Rapporteur .........ccccccecveeeiiininnnnnns 64 - 65 105
E. Text of the draft pririples on the allocation of loss
in the case of transboundary harm arising out of
hazardous aCtiVItIeS ..........cc.eevvieiiiiiiiieee e 66 - 67 106
1. Text of the draft prinCiples ..........ccccceveviiiiiiiinnn. 66 106
2. Text of the draft pmciples with commentaries
tNEIEIO oo 67 110
Draft principles on the allocation of loss in the case of
transboundary harm arisiogt of hazardous activities ................. 110
General COMMENTAIY ......oooviiiiieeeecer e 110
Preamble ... 114
COMMENTAIY ..o 115
Principle 1.  Scopef application ............ccccccceeviiiiiiiiiiiiiiiiieeen, 116
COMMENTAIY ...coooiiiiiiieeiee e 116

Vi



Chapter

VI.

CONTENTS (continued)

Paragraphs Page
Principle 2. Use Of terms .......ovviiiiiiiiiie e 121
COMMENTAIY ..oveiiiiiiii e 122
Principle 3. PUIMPOSES ....ovviiiiiiiiiii et 140
COMMENTAIY ..oveiiiiiii e 140
Principle 4. Promptral adequate compensation .............c.......... 151
COMMENTAIY ..oveeiiiiiii e 151
Principle 5.  REeSPONSE MEASUIES .......cvvvvvuruiiiiieiieeeeeeeeeeeeeeeeeeannnnnns 166
COMMENTAIY ..oeeiiiiiiii e 166
Principle 6. Internatiom@nd domestic remedies ............ccccenn... 172
COMMENTAIY ..oveeiiiiiii e 172
Principle 7. Development of s@fic internatonal regimes ....... 180
COMMENTAIY ..oveiiiiiiii e 181
Principle 8. Implementation ...........cccccoeeviiiiiieeiiiiieeeeen 181
COMMENTAIY ..oveeiiiiii e 182
SHARED NATURAL RESOURCES ..., 68 - 76 183
INEFOAUCTION ... 68 - 69 183
B. Consideration of the topic at the present session .............. 70 -74 183

C. Text of the draft arties on the law of transboundary

aquifers adopted by the Commission on first reading ...... 75-76 185

1. Textofthe dift articles ...........cccccvvviiiiiiiiieee, 75 185

2. Text of the draft articles with commentaries
tNEIEIO .o 76 192
The Law of Transboundary AQUIfErS .........ooevvviieiiiiiiiiiiiiiieeeeeeeeee 192
General COMMENTAIY ........ueiiiiiiiiiiieieee e 192

vii



Chapter

viii

CONTENTS (continued)

Paragraphs Page

PART . INTRODUCTION ...cooiiiiiiiiiii e 195
ArtICIE 1. SCOPE ..t 195
COMMENTAIY ...oiiviieiii e 195
Article 2. Use Of termMS ......oooiiiiieeeeeeee e 198
COMMENTAIY ... 198
PART Il. GENERAL PRINCIPLES ......ccooiiii e 202
Article 3.  Sovergnty of aquifer States ...........ccccceeeeeeeninnn. 202
COMMENTAIY ...ccoviiiiiiiiiii e 202
Article 4. Equitablend reasonable utilization ..................... 204
COMMENTAIY ...ccoeiiiiiiieiiie e 204
Article 5. Factorselevant to equitable and
reasonable utilization .............ccccccoiiiiiiiiiiiiiiinnnen, 206
COMMENTAIY ..o 207
Article 6. Obligation not to cause significant harm to
other aquifer States ..........ccoovvvivviiiiicce 210
COMMENTAIY ...ccooiiiiiiieiiie e 210
Article 7. Generabbligation to cooperate ............................ 212
COMMENTAIY ...cooeiiiiiiiieieie e 212
Article 8. Regular exchge of data and information ........... 214
COMMENTAIY ...ccoiiiiiiiiiiiii e 214
PART Ill. PROTECTION, PRESERVATION AND
MANAGEMENT ..o 218
Article 9. Protectionrad preservation of ecosystems ........... 218
COMMENTAIY ...ccoviiiiiiieiiiie e 218



Chapter

CONTENTS (continued)

Paragraphs Page
Article 10. Rechargand discharge zones ..........ccccceeeeeeeeeennnn. 220
COMMENTAIY ..o 220
Article 11. Prevention, redticn and control of pollution ..... 221
COMMENTAIY ...eeiiiiiiieieeee e 221
Article 12. MONItOMNG ....ooovvieeieeeiiiicee e 223
COMMENTAIY ..o 224
Article 13. Management ...........ooovvvviiviiiiiiiieiee e ee e, 227
COMMENTAIY ..o 227
PART IV. ACTIVITIES AFFECTING OTHER STATES ........... 229
Article 14. Planned actiVitieS ..........cccccoeeeeiiiiiiiiiiiiiii 229
COMMENTAIY ..oevviiiiiieeie e 230
PART V. MISCELLANEOUS PROVISIONS ... 233
Article 15. Scientific and techweal cooperation with
developing States ... 233
COMMENTAIY ..ovviiieiiieeii e 233
Article 16. Emergency Situations .........cccccceeeeeeeriiiiniiiiiiinnnnne 237
COMMENTAIY ..oevviiiiiieeii e 237
Article 17. Protectiom time of arme conflict .................... 241
COMMENTAIY ..covvviiieiiee e 241
Article 18. Data anohformation concerning national
defence or SECUNY ..........ccoovvvviiiiiiiiiicece e 243
COMMENTAIY ..o 243
Article 19. Bilateral and regional agreements and
AIMTANGEMENTS ...coeviiiii e 244
COMMENTAIY ..o 244



CONTENTS (continued)

Chapter Paragraphs Page
VII. RESPONSIBILITY OF INTERNATIONAL
ORGANIZATIONS ..o 77 -91 246
A, INrOdUCTION oo 77-79 246
B. Consideration of the topic at the present session ............. 80 -89 247

C. Text of draft articlesn responsibility of international
organizations provisionally adopted so far by the
COMMISSION oooiiiiiieieei e 90-91 252

1. Textofthedift articles .......cooveeeeeiiiee e 90 252

2. Text of the draft articles with commentaries
thereto adopted by the Commission at its

fifty-eighth SESSION ......ccviiiiiiiiiic 91 263
CHAPTER V. CIRCUMSTANCES PRECLUDING
WRONGFULNESS ... 263
General COMMENTAIY .......cooiiiiiiiiiiee e 263
AItIClE 17. CONSENL ...eeiiiiiiiiiiiie e 264
COMMENTAIY ...ccooiiiiiiieiiie e 264
Article 18. Self-deBNce ... 265
COMMENTAIY ...cooeiiiiiiiieieie e 266
Article 19. COUNtEIMEASUIES .......ccceiiiiuriiiiieeeiiiiiie e e 268
Article 20. FOrCEMAJEUIE .........uuuuiiiiiiiiieieieeeeeee e 268
COMMENTAIY ... 268
AIICIE 21, DISIIESS ..oeiiiiiiiiieeeeee et 270
COMMENTAIY ... 271
Article 22. NECESSILY ..ocooeiieiiiiiiieii e 272
COMMENTAIY ...coooiiiiiiiiiiiie e 273



CONTENTS (continued)

Chapter Paragraphs Page
Article 23. Compliancwith peremptory norms ..................... 275
COMMENTAIY ..o 275
Article 24. Consequers of invoking a circumstance
precluding wrongfulness .............cccoeciiiiiiiiiiieeen. 276
COMMENTAIY ..ovviiiiiiieeiee e 276

CHAPTER (x). RESPONSIBILITY OF A STATE
IN CONNECTION WITH THE ACT OF AN
INTERNATIONAL ORGANIZATION ..o 277

General COMMENTATY ....uuuiiii i e e e e e e e e e e eeaanenes 277

Article 25. Aid or assistance by a State in the commission
of an internationally wrongful act by an
international organization ............ccccccoiiiiiiiiinnns 279

COMMENTAIY ..ovvviiiiiieeie e 279

Article 26. Direction ad control exercised by a State
over the commission of an internationally

wrongful act by an international organization ...... 280

COMMENTAIY ..oevviiiiiieeie e 281
Article 27. Coercion adin international organization

DBy @ State ...oovvveeiiiiii e 282

COMMENTAIY ..o 282

Article 28. Internonal responsibility in case of
provision of competence to an international
OrganiZation ............coevvvviviiuiiiieeeee e e e e eeeeeeeeeeeeeanaenns 283

COMMENTAIY ..o 283

Article 29. Responsility of a State member of
an international organization for the
internationally wrongful act of that
OrganiZation ............coevvvviviiuiiiieeeee e e e e eeeeeeeeeeeeeanaenns 286

COMMENTAIY ..o 286

Xi



Chapter

VIII.

Xii

Paragraphs Page
Article 30. Effect of this chapter ............ccccovviiiiiiiii
COMMENTAIY ...ccoiiiiiiiiieiiie e
RESERVATIONS TO TREATIES .....ooviiiiiiiiiiiiieieeeeeee 92 - 159
A, INErOAUCTION ..o 92 -100
B. Consideration of the topic at the present session ............. 101 - 157
1. Introduction by the Special Rapporteur of the
second part of his tenth report ..............coeeeiiiiiiiiiinnnns 108 - 118
2. Summary of the debate ..........ccoovvveiiiiis 119 - 143
3. Special Rapporteur’s concluding remarks ................ 144 - 157
C. Text of the draft guidelines on reservations to treaties
provisionally adopted so far by the Commission ............ 158 - 159
1. Text of the draft guidelines ..........ccccccveiiiiiiinn. 158
2. Text of the draft gdelines and commentaries
thereto adopted by the Commission at
its fifty-eighth session ...........ccccceeiiiiiii, 159

CONTENTS (continued)

3. Validity of reservations and interpretative

declarations

General commentary

3.1

3.1.1

3.1.2

3.1.3

Permissible reservations ............ccccccoeeeiiiiiiiinnnnne,
COMMENTAIY ...ccooiiiiiiiiiiii e
Reservations expressly prohibited by the treaty ...
COMMENTAIY ...cooeiiiiiiiiiiii e
Definition of specified reservations ......................
COMMENTAIY ...cooviiiiiiieiiii e

Permissibility afeservations not prohibited
by the treaty ...........ovvviiiiiiiii,

COMMENTAIY ...cooeiiiiiiiiiiii e

291
201

293

293
295

296
300
303

306
306

324

324
324
327
328
333
333
340

340

350
350



Chapter

CONTENTS (continued)

Paragraphs Page
3.14 Permissibility afpecified reservations ................ 354
COMMENTAIY ..o 354
1.6 Scope of definitions ............evvvviiiiiiiiiieeeeeeeeee, 356
COMMENTAIY ..o 356
2.1.8 [2.1.bis] Procedure in case of manifestly
INValid reservations ..........ccccceeeeeeeeeeeieeeeenenanennnns 359
COMMENTAIY ..oevviiiiiieeii e 359
UNILATERAL ACTS OF STATES ..., 160 - 177 362
A, INEFOAUCTION ... 160 - 166 362
B. Consideration of the topic at the present session .............. 167 - 170 363
C. Tribute to the Special Rapporteur ..........cccceeeeviieeeieeeeeeennn. 171-172 366
D. Text of the Guiding Principles applicable to unilateral
declarations of States capable of creating legal
obligations adopted by the Commission .................ccceee 173 - 177 366
TageTo [N o (o] VN o) (= NSRS 173 -175 366
1. Text of the Guiding PrinCiples ........cccccoviiiiiiiiiiinnnns 176 367
2. Text of the Guiding Principles with commentaries
thereto adopted by the Commission at its
fifty-eighth SeSSION .......oovvviiiiiiiiee e, 177 369
Guiding Principles applicable to unilateral declarations
of States capable of creating legal obligations ................cceeevvvninnns 369
PHNCIPIE L e 370
COMMENTAIY .uuiiiiiiiieie e 370
PHINCIPIE 2 o 371
COMMENTAIY ... 371
PriNCIPIE 3 .. 371
COMMENTAIY ... 371

Xiii



Chapter

X. EFFECTS OF ARMED CONFLICTS ON TREATIES
A.

B. Consideration of the topic at the present session

Xiv

CONTENTS (continued)

Principle 4 ......eeiiiiiiii,

Commentary

Principle 5 ...,

Commentary

Principle 6 .......ccccceeeiiiiiiiieeee,

Commentary

Principle 7 ...,

Commentary

Principle 8 .......veiiiiiiii,

Commentary

Principle 9 ...,

Commentary

Principle 10 .....ccccooeiiiiiiiieei,

Commentary

INtrodUCHION ..oveneeeee e,

1. General remarks on the topic
(a) Introduction by the Special Rapporteur
(b) Summary of the debate
(c) Special Rapporteurtoncluding remarks
2. Article 1. SCOPE .....evvvvvvriiiiiiiiiieeenn.

(a) Introduction by the Special Rapporteur

Paragraphs Page

.............................................. 372
............................................... 374
.............................................. 374
............................................... 376
.............................................. 376
............................................... 377
.............................................. 377
............................................... 378
.............................................. 378
............................................... 379

.............................................. 379

.............................................. 380

178 - 211 382

.................................... 182 - 185 383

....................................... 184 383

.......................... 178 - 180 382
............. 181 -211 382
.............. 182 - 183 383
185 383
.......................... 186 - 188 384
.............. 186 384



Chapter

CONTENTS (continued)

Paragraphs Page

(b) Summary of the debate ............ooevvvviiiiiiiiieee. 187 384
(c) Special Rapporteurt®ncluding remarks ........... 188 384
Article 2. Use Of terms .......cooociiviiiiiiieeeeee 189 - 198 385
(a) Introduction by the Special Rapporteur ............... 189 - 190 385
(b) Summary of the debate ............ooovvvviiiiiiicieee. 191 - 196 385
(c) Special Rapporteurt®ncluding remarks ........... 197 - 198 387
Article 3. Ipso facto termination or suspension ........ 199 - 200 388
(a) Introduction by the Special Rapporteur ............... 199 388
(b) Summary of the debate ...........cooovviviiiiiiiiieee. 200 388

Article 4. The indicia of susceptibility to
termination or suspension of treaties in

case of an armdeconflict ............ccccvviiiiiiiii, 201 - 204 389
(a) Introduction by the Special Rapporteur ............... 201 - 202 389
(b) Summary of the debate ...........ccceevviiiiiiiiiiiiii 203 389
(c) Special Rapporteurt®ncluding remarks ........... 204 390
Article 5. Exprss provisions on the operation

Of trEALIES .o 205 - 206 390
(a) Introduction by the Special Rapporteur ............... 205 390
(b) Summary of the debate ...........coovvvvviiiiiiiieee. 206 391
Article 6. Treaties relating to the occasion for

resort to arnconflict ... 207 - 208 391
(a) Introduction by the Special Rapporteur ............... 207 391
(b) Summary of the debate ...........coovvvvviiiiiiiiieee. 208 391

Article 7. The operatn of treaties on the basis of
necessary implication from their object and
PUIMPOSE .ottt e e et e e eaa e eees 209 - 211 392

(a) Introduction by the Special Rapporteur ............... 209 392

XV



Chapter

XI.

XIl.

XVi

THE OBLIGATION TO EXTRADITE OR PROSECUTE
(aut dedere aut judicare)

A.

B. Consideration of the topic at the present session

FRAGMENTATION OF INTERNATIONAL LAW:

Introduction

1.
2. Summary of the debate

3. Special Rapporteur’'secluding remarks

(b) Summary of the debate

(c) Special Rapporteurt®ncluding remarks

Introduction by the Special Rapporteur

CONTENTS (continued)

DIFFICULTIES ARISING FROM THE
DIVERSIFICATION AND EXPANSION OF

INTERNATIONAL LAW

A.

B
C.
D

Introduction

[. Background ...

Consideration of the topic at the present session

Tribute to the Study Group and its Chairman

Report of the Study Group

1. General ...ooeeeeieeiieiiee,

Conclusions of the work of the Study Group

W

o

The maxintex specialis derogat legi generali
Special (self-contained) regimes

Article 31(3) (c) VCLT

Conflicts between successive norms

Hierarchy in international lawdus cogens,
Obligationserga omnes, Article 103 of the
Charter of the United Nations

Paragraphs Page
210 393

211 393

212 - 232 394
212 - 213 394
214 - 232 394
215-219 394
220 - 229 396

230 - 232 398

233 - 251 400
233 - 236 400
237 - 239 402
240 403
241 - 251 403
241 - 250 403
251 407



CONTENTS (continued)

Chapter Paragraphs Page
XIIl. OTHER DECISIONS AND CONCLUSIONS OF
THE COMMISSION ... e 252 - 291 424
A. Expulsion of @liens ..........ccccoiiiiiiiiii e 252 424
B. Programme, procedes and working methods
of the Commission and its documentation ....................... 253 - 269 424
1. Long-term Programme of WOrK .........cccccoeevviiiiinnnnnnnn. 256 - 261 424
2. Documentation and publications ..............cccccceeieeennnnn. 262 - 267 428
3. Meeting with United Nations human rights experts .... 268 430
A, HONOTAIIA ..eeiieeiee ettt 269 430
C. Date and place of the fifty-ninth session of the
COMMUSSION ..ottt 270 430
D. Cooperation with other bodies ..., 271 - 274 430
E. Representation at the sixty-first session of the
General Assembly ... 275 - 276 431
F. International Law SEmMINar ..........ccccccveeiiiiiiiiieeeniiiieeeeenn 277 - 291 431
Annexes
Annex A. Immunity of State officials from foreign
CrimMINAl JUISAICTION ...eeiiiiiiiiiiei e 436
Annex B. Jurisdictional immunity ahternational organizations ......................... 455
Annex C. Protection of persoirsthe event of disasters ..........ccccooeviiiiiiiiinnnnnne. 464
Annex D. Protection of psonal data in transbord#ow of information ............ 489
Annex E. Extraterritorial JuriSAiCHON ..o 516

XVii






CHAPTER |
INTRODUCTION

1. The International Law Commission held fhist part of its fifty-eighth session

from 1 May to 9 June 2006 and the second part B8qhaly to 11 August 2006 at its seat at the
United Nations Office at Genevda he session was opened by Mr. Djamchid Momtaz, Chairman
of the Commission at its fifty-seventh session.

A. Membership
2. The Commission consists of the following members:

Mr. Emmanuel Akwei Addo (Ghana)

Mr. Husain M. Al-Baharna (Bahrain)

Mr. Ali Mohsen Fetais Al-Marri (Qatar)

Mr. Jodo Clemente Baena Soares (Brazil)

Mr. lan Brownlie (United Kingdom)

Mr. Enrique Candioti (Argentina)

Mr. Choung Il Chee (Republic of Korea)

Mr. Pedro Comissario Afonso (Mozambique)

Mr. Riad Daoudi (Syrian Arab Republic)

Mr. Christopher John Robert Dugard (South Africa)

Mr. Constantin P. Economides (Greece)

Ms. Paula Escarameia (Portugal)

Mr. Salifou Fomba (Mali)

Mr. Giorgio Gaja (Italy)

Mr. Zdzistaw Galicki (Poland)

Mr. Peter C.RKabatsi (Uganda)

Mr. Maurice Kamto (Cameroon)

Mr. James Lutabanzibwa Kateldnited Republic of Tanzania)
Mr. Fathi Kemicha (Tunisia)

Mr. Roman Anatolyevitch Kolodkin (Russian Federation)

Mr. Martti Koskenniemi (Finland)



Mr. William R. Mansfield (New Zealand)
Mr. Michael J. Matheson (United States)
Mr. Theodor Viorel Melescanu (Romania)
Mr. Djamchid Momtaz (Islamic Republic of Iran)
Mr. Bernd H. Niehaus (Costa Rica)

Mr. Didier Opertti Badan (Uruguay)

Mr. Guillaume Parbou-Tchivounda (Gabon)
Mr. Alain Pellet (France)

Mr. Pemmaraju Sreenivasa Rao (India)

Mr. Victor Rodriguez Cedefio (Venezuela)
Mr. Eduardo Valencia-Ospina (Colombia)
Ms. Hangin Xue (China)

Mr. Chusei Yamada (Japan).

3. At its 2867th meeting on 1 May 2006, the Commission elected
Mr. Eduardo Valencia-Ospina (Colombia) tibthe casual vacancy caused by the election

of Mr. Bernardo Sepulveda to tha&ernational Court of Justice.
B. Officersand the Enlarged Bureau

4. At its 2867th meeting on 1 May 2006, then@nission elected the following officers:

Chairman: Mr. Guillaume Pambou-Tchivounda
First Vice-Chairman: Mr. Giorgio Gaja

Second Vice-Chairman: MYictor Rodriguez Cedefio
Chairman of the Drafting Committee: Mr. Roman A. Kolodkin
Rapporteur: Ms. Hangin Xue

! See paragraph 3.



5. The Enlarged Bureau of the Commission was composed of the officers of the present
session, the previous Chairmen of the Commi$siod the Special Rapportedrs.

6. On the recommendation of the Bgked Bureau, the Commission set up a

Planning Group composed of the following mensbe¥r. G. Gaja (Chairman), Mr. E.A. Addo,
Mr. E. Candioti, Mr. P. Comissério Afonso, MR. Daoudi, Ms. P. Escarameia, Mr. S. Fomba,
Mr. Z. Galicki, Mr. P. Kabatsi, Mr. MKamto, Mr. J.L. Katka, Mr. F. Kemicha,

Mr. R.A. Kolodkin, Mr. T.V. Melescanu, Mr. CMomtaz, Mr. B. Niehaus, Mr. A. Pellet,

Mr. P.S. Rao, Mr. EValencia-Ospina\r. C. Yamada ant¥ls. H. Xue (ex officio).

C. Drafting Committee

7. At its 2871st, 2874th, 2880dind 2881st meetings on 5, 11, 23 and 30 May 2006
respectively, the Commission established a Drafting Committee, composed of the following

members for the topics indicated:

(a) Diplomatic protection Mr. R.A. Kolodkin (Chaman), Mr. J. Dugard

(Special Rapporteur), Mr. I. Brownlie, Mr. Eandioti, Mr. C.I. Chee, Mr. C. Economides,
Ms. Paula Escarameia, Mr. G. Gaja, MrKiemicha, Mr. W. Mansfield, Mr. M.J. Matheson,
Mr. D. Momtaz, Mr. C. Yamadand Ms. H. Xue (ex officio).

(b) International liability for injurious consequences arising out of acts not prohibited

by international law (iternational liability inthe case of loss from transboundary harm arising

out of hazardous activitiggs Mr. R.A. Kolodkin (Chairman)Mr. P.S. Rao (Special Rapporteur),
Mr. J.C. Baena Soares, Mr. E. Candioti, Krl. Chee, Mr. R. Daoudi, Ms. P. Escarameia,

Mr. G. Gaja, Mr. M. Koskennnai, Mr. W. Mansfield, Mr. M.JMatheson, Mr. C. Yamada and
Ms. H. Xue (ex officio).

2 Mr. J.C. Baena Soares, Mr. E. Cantid Mr. Z. Galicki, Mr. P.C.R. Kahai, Mr. D. Momtaz, Mr. A. Pellet,
Mr. P.S. Rao and Mr. C. Yamada.

% Mr. I. Brownlie, Mr. C.J.R. Dugard, Mr. G. Gaja, M. Galicki, Mr. M. Kamto, Mr. A. Pellet, Mr. P.S. Rao,
Mr. V. Rodriguez Cedefio and Mr. C. Yamada.



(c) Reservations to treatiedr. R.A. Kolodkin (Chairman), Mr A. Pellet

(Special Rapporteur), Ms. Escarameia, Mr. S. Fomba, Mr. G. Gaja, Mr. Z. Galicki,
Mr. M.J. Matheson, Mr. C. Yamadad Ms. H. Xue (ex officio).

(d) Responsibility of intanational organizationsMr. R.A. Kolodkin (Chairman),

Mr. G. Gaja (Special Rappous, Mr. C.P. Economides, Ms. P. Escarameia, Mr. W. Mansfield,
Mr. M.J. Matheson, Mr. D. Momtaz, Mr. E. Valeia-Ospina, Mr. C. Yamada and Ms. H. Xue

(ex officio).

(e) Shared natural resourcedr. R.A. Kolodkin (Ch&man), Mr. C. Yamada
(Special Rapporteur), Mr. E. Candiddy. P. Comissario Afonso, Mr. R. Daoudi,
Ms. P. Escarameia, Mr. S. Fomba, Mr. G. Gaja, Mr. Z. Galicki, Mr. W. Mansfield,
Mr. M.J. Matheson, Mr. G. Pambou-Tebunda and Ms. H. Xue (ex officio).

8. The Drafting Committee held a total of 28 meetings offitledopics indicated above.
D. Working Groups

9. At its 2868th, 2877th and 2888th meetings on 2 and 17 May and 5 July 2006
respectivelythe Commission also re-established the following Working Groups and Study

Group:

(@) Working Group on Shared natural resourdds. E. Candoti (Chairman),

Mr. C. Yamada (Special Rappeur), Mr. J.C. Baena Soares, Mr. P. Comissario Afonso,
Mr. R. Daoudi, Ms. P. Escarameia, Mr. S. Fonida,G. Gaja, Mr. Z. Gatiki, Mr. P. Kabatsi,
Mr. W. Mansfield, Mr. M.J. Matheson, Mr. @pertti Badan, Mr. P.S. Rao and Ms. H. Xue

(ex officio).

(b) Study Group on Fragmentation of intdroaal law: difficulties arising from the

diversification and expaien of international lawopen-ended)

Chairman: Mr. M. Koskenniemi

(c) Working Group on Unilateral acts of Stafepen-ended)

Chairman: Mr. A. Pellet



10. The Working Group on Long-term programme of wods re-established and was

composed of the following members: Mr. Rellet (Chairman), Mr. J.C. Baena Soares,
Mr. Z. Galicki, Mr. M. Kamto, Mr. M. Kekenniemi and Ms. H. Xue (ex officio).

E. Secretariat

11. Mr. Nicolas Michel, Under-Secretary-Geal, the Legal Counsel, represented the
Secretary-General. Mr. Vaclav Mikulka, Directufrthe Codification Division of the Office of
Legal Affairs, acted as Secretary to the Cossian and, in the absence of the Legal Counsel,
represented the Secretary-General. Mshidaish H. Arsanjani, Deputy Director of the
Codification Division, actd as Deputy Secretary to the Commission. Mr. George Korontzis,
Principal Legal Officer, served as Prindigesistant Secretary, Mr. Trevor Chimimba,

Senior Legal Officer, served as Senior Assisgacretary. Mr. Arnold Pronto, Legal Officer,
Mr. Michele Ameri and Mr. Gionata Buzzini, Assate Legal Officers, served as Assistant

Secretaries to the Commission.
F. Agenda

12.  Atits 2867th meeting, on 1 May 200Ge Commission adopted an agenda for its

fifty-eighth session consisting of the following items:

1. Organization of work of the session.
2. Diplomatic protection.
3. International liability for injurious consequences arising out of acts not prohibited

by international law (iternational liability in cas of loss from transboundary
harm arising out ofiazardous activities).

Responsibility of interational organizations.

Shared natural resources.

Unilateral acts of States.

Reservations to treaties.

Expulsion of aliens.

© 0o N o o b

Effects of armedanflicts on treaties.

10. The obligation to extradite or prosecutet dedere aut judicare).



11.

12.

13.

14.
15.

Fragmentation of internanal law: difficulties arigg from the diversification
and expansion of international law.

Programme, procedures and wogkmethods of the Commission and its
documentation.

Cooperation with other bodies.

Date and place of the fifty-ninth session.

Other business.



CHAPTERI1

SUMMARY OF THE WORK OF THE COMMISSION
AT ITSFIFTY-EIGHTH SESSION

13.  Concerning the topic “Diplomaticgiection”, the Commission considered the
seventh report of the SpecRapporteur (A/CN.4/567)The Commission subsequently
completed the second reading of the togibe Commission decided, in accordance with
article 23 of its Statute, to recommend to the&al Assembly the db@ration of a convention
on the basis of the draft articles Diplomatic Protection (Chap. V).

14.  With regard to the topic “International liability for injurious consequences arising out of
acts not prohibited by internatidiaw (International liability incase of loss from transboundary
harm arising out of hazardoastivities)”, the Commission congced the third report of the
Special Rapporteur (A/CN.4/566). The Commissohsequently completed the second reading
of the topic. The Commission decided, in ademce with article 23 of its Statute, to
recommend that the Assembly endorse the draft pieeby a resolution and urge States to take

national and internainal action to implenra them (Chap. V).

15.  Concerning the topic “Shared natural resources”, the Commission established a
Working Group on Transboundary Groundwaters tomete the consideration of the draft
articles submitted by the SpecRépporteur in his third repiofA/CN.4/551 and Corr.1 and
Add.1); referred 19 revised dtafrticles to the Drafting Comméte; and subsequently adopted
on first reading a set of draft articles on ke of transboundary aquifers, together with
commentaries (Chap. VI).

16. Concerning the topic “Responsibility ofemational organizeons”, the Commission
considered the fourth report of the Spe&apporteur (A/CN.&64 and Add.1 and 2) and
adopted 14 draft articles togethveith commentaries dealingitlv circumstances precluding
wrongfulness and with the responsibility of a Stateonnection with the aof an international

organization (Chap. VII).

17. Concerning the topic “Reservations taties”, the Commission considered the second
part of the Special Rapporteur’s tenth regdyCN.4/558/Add.1 and 2) and referred to the
Drafting Committee 16 draft guidelines dealing with the definition of the object and purpose of



the treaty and the determination of the validityeservations. The Commission also adopted
five draft guidelines dealing with validity oéservations, together with commentaries. In
addition, the Commission reconsidered two draft glingés dealing with th scope of definitions
and the procedure in case of manifestly invedskervations which wemgeviously adopted, in

the light of new terminology (Chap. VIlI).

18.  With regard to the topic “Unilateral actsSthtes”, the Commission considered the ninth
report of the Special Rappoure(A/CN.4/569 and Add.1) whictontained 11 draft principles

and reconstituted the Workir@group on Unilateral Acts witthe mandate to elaborate
conclusions and principles on the topic. Td@mmission adopted a set of 10 Guiding Principles
together with commentaries relating to unilateedldrations of States capable of creating legal
obligations and commended the Guiding Principles to the attention of the General Assembly
(Chap. IX).

19.  Asregards the topic “Effects of armed d¢ictg on treaties”, ta Commission considered
the second report of the Special Rappor{@/CN.4/570 and Corr.1) (Chap. X).

20. Concerning the topic “The obligan to extradite or prosecutea(it dedere aut
judicare)”, the Commission considered the preliramg report of the Special Rapporteur
(A/CN.4/571) (Chap. XI).

21.  Asregards the topic “Fragmentation of inagional law: difficulties arising from the
diversification and expansion ofternational law”, the Commission considered the report of the
Study Group and took note ib$ 42 conclusions (Chap. XIlI), which it commended to the
attention of the General Assemblyhe report and its conclusiongre prepared on the basis of
an analytical Study finalized by the Chaan of the Study Group, which summarised and
analysed the phenomenon of fragmentatiomtakiccount of studies prepared by various
members of the Study Group, as well as disomssiithin the Study Group itself (A/CN.4/L.682
and Corr.1). The Commission requested thaatiaytical study be made available on its

website and be published in Wearbook.

22. The Commission established a Planning Gtowgonsider its grgramme, procedures
and working methods (Chap. XIllI, sect. B.Z)he Commission reiterated its view that an

apriori limitation cannot be placed on the lengthtefdocumentation; it recommended that the



Codification Division preparthe seventh edition of “Work of the International Law
Commission”, and also decided to include ifatsg-term programme of work the following
topics: “Immunity of State officials from foreign criminal jurisdiction”, “Jurisdictional
immunity of international organizations”, “Pratéon of persons in the event of disasters”,
“Protection of personal data in the transboffttev of information”, and “Extraterritorial
jurisdiction” (Chap. XllII, sect. B.1).

23. The Commission continued traditional exchangfeinformation with the International
Court of Justice, the Asian-African Ledabnsultative Organization, the European Committee
on Legal Cooperation and the Committee of LegdWi8ers on Public International Law of the
Council of Europe, and the Inter-Americamidical Committee. Members of the Commission
also held informal meetingsitiv other bodies and associatiars matters of mutual interest
(Chap. XIlI, sect. D).

24.  Atraining seminar was held with participants of dferent nationalities
(Chap. XIlI, sect. F).

25. The Commission decided that its next s#sbe held at the United Nations Office
in Geneva in two parts, from 7 May to @& 2007 and 9 July to 10 August 2007 (Chap. XIII,
sect. C).



CHAPTER 111

SPECIFIC ISSUESON WHICH COMMENTSWOULD BE
OF PARTICULAR INTEREST TO THE COMMISSION

A. Shared natural resources

26. In view of its completion on first readingtbe draft articles on the law of transboundary

aquifers, the Commission wowleelcome from Governments:
(@) Their comments and observationsatiraspects of the draft articles;
(b) Their comments and observations on the commentaries to the draft articles;
(c) Their views on the final form of the draft articles.
B. Responsibility of international organizations

27.  The Commission would welcome comnseaind observations from Governments
and international organizatioons draft articles 17 to 30, in gcular on those relating to
responsibility in case of provision of competetzan international organization (draft
article 28) and to re®nsibility of a State member of arternational organization for the

internationally wrongful act of #t organization (draft article 29).

28. The Commission would also welcome viefrom Governmentand international

organizations on the two following questiodsg to be addressauthe next report:

@) Do members of an imteational organization that are not responsible for an
internationally wrongful act of that organtian have an obligation to provide compensation

to the injured party, should the organization not be in a position to do so?

(b) According to article 41, paraph 1, on Responsibility of States for
internationally wrongful acts, when a Statanmits a serious breach of an obligation under
a peremptory norm of geneiiaternational law, the other States are under an obligation to
cooperate to bring the breach to an enduphdawful means. Should an international
organization commit a similar breach, are States and also other international organizations

under an obligation to cooperateltiong the breach to an end?

10



C. Reservationsto treaties

29. The Commission recommended that the Seagtar consultation with the Special
Rapporteur on reservations to tieg, organize a meeting, during the fifty-ninth session of the
Commission, with United Nations experts in thediof human rights, including representatives
of monitoring bodies, in order to hold a discosson issues relating to reservations to human
rights treaties. In that perspective, the Commission would appreciate receiving the views of
Governments on adjustments that they would censichecessary or useful to introduce in the
“Preliminary conclusions of the International Law Commission on Reservations to Normative
Multilateral Treaties inelding Human Rights Treaties"dapted by the Commission at its
forty-ninth sessiof.

D. Theobligation to extradite or prosecute (aut dedere aut judicare)

30. The Commission would welcome any infation that Governments may wish to
provide concerning their legigian and practice with regard this topic, particularly more
contemporary ones. If possib&jch information should concern:

@) International treatidsy which a State is bound, containing the obligation to
extradite or prosecute, and reservations made by that State to limit the application of this

obligation;

(b) Domestic legal regulations adoptead applied by a State, including
constitutional provisions and penal codes or codes of criminal procedures, concerning the

obligation to extradite or prosecuta( dedere aut judicare);

(c) Judicial practice of a State reflecting the application of the obligatitcofedere

aut judicare;

(d) Crimes or offences to which the principle of the obligatatrdedere aut

judicareis applied in the legislation or practice of a State.

* Yearbook ... 1997, vol. Il (Part Two), p. 57, para. 157.
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31. The Commission would also welcome angter information tht Governments may
consider relevant to the topic.

E. Other decisions and conclusions of the Commission

32.  With regard to the long-term programofevork, the Commission would welcome the

views of Governments on the following (para. 33).

33. In 1978, the Commission adopted deaficles on most-favoed-nation clauses.In

view of the circumstances thite time, the General Assembbok no action in respect to this
draft, which clearly is out alate in many aspects today. Some members of the Commission
believe that the topic should no¢ reopened in the Commission at this time, in that the basic
policy differences that caused the Gené&isdembly to take naction on the Commission’s

draft articles have not yet besssolved, and should first be dteaith in international forums
that have the necessary technical expeaigbpolicy mandate. Other members consider

that, given the changes in the international situation and the continued importance of the
most-favoured-nation clause in contemporary treatiggarticular in the fields of trade law

and international invésments, the time has come to undket further work on the question

and therefore to include the topic irrt@ommission’s long-term programme of work.

® Yearbook ... 1978, vol. Il (Part Two), pp. 16-73, para. 74.
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CHAPTER IV
DIPLOMATIC PROTECTION
A. Introduction

34.  Atits forty-seventh session (1995), ther@aission endorsed theaommendation of the
Working Group on the long-term programme of wisrkavour of the topic, and decided, subject
to the approval of the General Assembly, to include it on its aderdats forty-eighth session
(1996), the Commission identified “Digomatic protection” as one dliree topics appropriate for
codification and progessive developmefit.The General Assembly, in its resolution 51/160 of
16 December 1996, subsequently invited the Casimm further to examine the topic and to
indicate its scope and content in the lightred comments and obsetiems made during the
debate in the Sixth Committee and any written comments that Governments might wish to

make®

35.  Atits 2501st meeting, on 11 July 1997, the Commission appointed
Mr. Mohamed Bennouna SpecRépporteur for the topic.

36. The General Assembly, in resatuti52/156 of 15 December 1997, endorsed the

decision of the Commission to include inaigenda the topic “Diplomatic protection”.

37.  Atits fiftieth session (1998), the Commashad before it thpreliminary report of
the Special Rapportedir.

® SeeYearbook ... 1995, vol. Il (Part Two), para. 501. The General Assembly, in resolution 50/45
of 11 December 1995, noted the Commission’s sstigeto include the topic on its agenda.

" SeeYearbook ... 1996, vol. Il (Part Two), para. 248, and annex I, addendum 1.

8 See A/51/358 and Add.1. Pursuant to General Assembly resolution 51/160, the Commission established a
Working Group on the topic at its forty-ninth session (1997). The Working Group submitted a report at the same
session, which was endorsed by the Commissi¥earifook ... 1997, vol. 1l (Part Two), para. 171.) The Working

Group proposed an outline for consideration of the topic, which the Commission recommended be used as the basi
for the submission of a preliminary report by the Special Rappoitadr, paras. 189-190).

® A/CN.4/484. Atthe same session, the Commission established an open-ended Working Group to consider
possible conclusions that might be drawn on the basis of the discussion on the approach to the topic (see
Yearbook ... 1998, vol. Il (Part Two), para. 108).
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38.  Atits fifty-first session (1999), the Consrion appointed Mr. Christopher John Robert
Dugard, Special Rapporteur for the topideaMr. Bennouna was elected a judge of the

International Criminal Tribundbr the Former Yugoslavia.

39. The Special Rapporteur sutpsently submitted five repotfsfrom the fifty-second
(2000) to fifty-sixth sessions (2004) of ther@mission. At its fifty-sixth session (2004), the
Commission adopted on first reading a set of Htdwticles on diplomatiprotection together
with commentaries' At the same meeting, the Commissidecided, in accordance with draft
articles 16 and 21 of its Statute, to transmit tladtdarticles, through the Secretary-General, to
Governments for comments and observatiorih the request that such comments and
observations be submitted to thecBtary-General by 1 January 2096.

40. At its fifty-seventh session (2005), the Corssion had before it the sixth report of the
Special Rapporteur, dealing withe clean hands doctrifé.

B. Consideration of thetopic at the present session

41. At the present session, the Commissiahliefore it comments and observations
received from Governments on the draft articles adopted on first reading in*280dell as the

seventh report of thSpecial Rapportedt,containing proposals for the consideration of draft

10 See AICN.4/506 and Corr.1 and Add.1 (draft articles 1 to 9), AICN.4/514 and Corr.1 and 2 (Spanish only) (draft
articles 10 to 13), A/CN.4/523 and Add.1 (draft articles 14 to 16), A/CN.4/530 and Corr.1 (Spanish only) and Add.1
(draft articles 17 to 22), and A/CN.4/538 (draft articles 23 to 27). During this period, the Commission established
three informal consultations: on draft articles 1, 3 and 6 (at its fifty-second session {z@d0odk ... 2000,

vol. Il (Part Two), para. 495)), on draft article 9 (at its fifty-third session (2001)) and on the question of the
diplomatic protection of crews as well as that of corporations and shareholders (at its fifty-fourth session (2002)).
The Commission further established a Working Group at its fifty-fifth session (2003) to consider draft article 17,
paragraph (2) (se@fficial Records of the General Assembly, Fifty-eighth Session, Supplement No. 10 (A/58/10),

paras. 90-92).

1 Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 10 (A/59/10), paras. 59-60.
2 |bid., para. 57.

13 AICN.4/546. The Commission further considered several other issues related to the draft articles adopted on
first reading in 2004@fficial Records of the General Assembly, Sixtieth Session, Supplement No. 10 (A/60/10),
paras. 237-241).

4 AICN.4/561 and Add.1 and 2. A set of comments and observations were also submitted by Kuwait

on 1 August 2006. The Commission did not have the opportunity to consider these comments and observations as
they were received after the adoption of the draft artalesecond reading. Those comments and observations are
contained in A/ICN.4/575.

> A/CN.4/567.
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articles 1 to 19 on second reading, as well as jposad for an additional draft article, in light of
the comments and observations received fromeBonents. The Commission considered the
report of the Special R@orteur at its 2867th to 2871st meetings, held from 1 to 5 May 2006.

42 At its 2871st meeting, held on 5 M2§06, the Commission instructed the Drafting
Committee to commence the second readingefithft articles taking into account the
comments of Governments, the proposals of theci@pRapporteur and the debate in the plenary
on the Special Rapporteur’s seventh reporte Tommission further desed to refer to the

Drafting Committee the Special Rapporteur'sgwsal for an additional draft article.

43. The Commission considered the report of the Drafting Committee (A/CN.4/L.684 and
Corr.1 and 2) at its 2881st meeting, held36rvlay 2006, and adopted the entire set of draft

articles on diplomatic prettion, on second reading, at the same meeting.

44. At its 2906th to 2909th meetings, held on 4, 7 and 8 August 2006, the Commission

adopted the commentaries to #ferementioned draft articles.

45. In accordance with its Statute, the Commission submits the draft articles to the

General Assembly, together witire recommendation set out below.
C. Recommendation of the Commission

46.  Atits 2909th meeting, on 8 August 200& @ommission decided in accordance with
article 23 of its Statute, to recommend to the&al Assembly the dbaration of a convention

on the basis of the draft atés on Diplomatic Protection.
D. Tributetothe Special Rapporteur

47.  Atits 2909th meeting, held on 8 August 2006 the Commission, after adopting the draft

articles on diplomatic protéon, adopted the following resolution by acclamation:
“The International Law Commission,

Having adopted the draft articles odiplomatic protection,
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Expressesto the Special Rapporteur, Mr. Cétopher John Robert Dugard, its
deep appreciation and warmngratulations for the outstamdj contribution he has made
to the preparation of the draft articles thgh his tireless effortand devoted work, and

for the results achieved in the elaboratdmiraft articles on gilomatic protection.”

48. The Commission also expressed its deepeaggiion to the previous Special Rapporteur,

Mr. Mohammed Bennouna, fordwaluable contribution to the work on the topic.
E. Text of thedraft articleson diplomatic protection
1. Text of thedraft articles

49. The text of the draft articles adoptedity Commission at its fifty-eighth session is

reproduced below.

DIPLOMATIC PROTECTION
PART ONE
GENERAL PROVISIONS
Articlel
Definition and scope

For the purposes of the present draft asictgplomatic prote@n consists of the
invocation by a State, through diplomatic antor other means of peaceful settlement, of
the responsibility of another State for an injeaused by an internationally wrongful act
of that State to a natural lmgal person that is a nationaltbke former State with a view
to the implementation of such responsibility.

Article 2
Right to exer cise diplomatic protection

A State has the right to exercise diplomatic protection in accordance with the
present draft articles.

16



PART TWO
NATIONALITY
CHAPTERI
GENERAL PRINCIPLES
Article3
Protection by the State of nationality
1. The State entitled to exercise diplomatic protection is the State of nationality.

2. Notwithstanding paragraph 1, diplomagirotection may be exercised by a State
in respect of a person that is not its national in accordance with draft article 8.

CHAPTERIII
NATURAL PERSONS
Article4
State of nationality of a natural person

For the purposes of the diplomatiofaction of a natural person, a State of
nationality means a State whose nationaligit fferson has acquired, in accordance with
the law of that State, by birth, descent, nalimation, succession of States or in any other
manner, not inconsistent with international law.

Article5
Continuous nationality of a natural person

1. A State is entitled to exercise diplomatic protection in respect of a person who
was a national of that State continuously fromdate of injury to the date of the official
presentation of the claim. Continuity is preged if that nationality existed at both these
dates.

2. Notwithstanding paragraph 1, a Stateyragercise diplomatic protection in
respect of a person who is its national at the dathe official presentation of the claim
but was not a national at the date of injysgvided that the person had the nationality of
a predecessor State or lost his or hewjous nationality and acquired, for a reason
unrelated to the bringing of the claim, thdiomality of the former State in a manner not
inconsistent with international law.

3. Diplomatic protection shatiot be exercised by the present State of nationality in
respect of a person against a former Stateatbnality of that person for an injury
caused when that person was a national ofatmeer State of nationality and not of the
present State of nationality.
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4. A State is no longer entitled to exercise diplomatic protection in respect of a
person who acquires the nationality of the &tgainst which the claim is brought after
the date of the official presentation of the claim.

Article6
Multiple nationality and claim against athird State

1. Any State of which a dual or multiple national is a national may exercise
diplomatic protection in respeof that national against a State of which that person is not
a national.

2. Two or more States of nationality maynjty exercise diplomatic protection in
respect of a dual or multiple national.

Article7
Multiple nationality and claim against a State of nationality

A State of nationality may not exercidgplomatic protection in respect of a
person against a State of which that pers@tsis a national unless the nationality of the
former State is predominant, both at the ddi@jury and at the date of the official
presentation of the claim.

Article8
Stateless per sons and refugees

1. A State may exercise diplomatic protentin respect of a stateless person who, at
the date of injury and at the date of the @&i presentation of the claim, is lawfully and
habitually resident in that State.

2. A State may exercise diplomatic @ction in respect of a person who is
recognized as a refugee by that State, in accordance with internationally accepted
standards, when that person, at the datejofy and at the date of the official
presentation of the claim, is lawfullyd habitually resident in that State.

3. Paragraph 2 does not apply in respect of an injury caused by an internationally
wrongful act of the State of nationality of the refugee.

CHAPTER 111
LEGAL PERSONS
Article9
State of nationality of a cor por ation

For the purposes of the diplomatiofaction of a corporation, the State of
nationality means the State under whose lavctrporation was incorporated. However,



when the corporation is controlled by natitsnaf another State or States and has no
substantial business adties in the State of incorporati, and the seat of management
and the financial control of the corporatioe &oth located in another State, that State
shall be regarded as the State of nationality.

Article 10
Continuous nationality of a cor por ation

1. A State is entitled to exercise diplomatic protection in respect of a corporation
that was a national of that State, or itsqecessor State, continuously from the date of
injury to the date of the official presentationté claim. Continuity is presumed if that
nationality existed at both these dates.

2. A State is no longer entitled to exercise diplomatic protection in respect of a
corporation that acquires tinationality of the State against which the claim is brought
after the presentation of the claim.

3. Notwithstanding paragraph 1, a State continues to be entitled to exercise
diplomatic protection in respect of a corabon which was its nainal at the date of

injury and which, as the result of the injury, has ceased to exist according to the law of
the State of incorporation.

Article 11
Protection of shareholders

A State of nationality of shareholders in a corporation shall not be entitled to
exercise diplomatic protection nrespect of such shareholders in the case of an injury to
the corporation unless:

@ The corporation has ceased to exist according to the law of the State of
incorporation for a reason unrelated to the injury; or

(b) The corporation had, at the datamgtiry, the nationality of the State
alleged to be responsible for causing theryn and incorporation in that State was
required by it as a precondition for doing business there.

Article 12
Direct injury to shareholders

To the extent that an internationally wrongful act of a State causes direct injury to
the rights of shareholders as such, asmdisfrom those of the corporation itself, the
State of nationality of any such shareholders is entitled to exercise diplomatic protection
in respect of its nationals.
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Article 13
Other legal persons

The principles contained in this chapsball be applicable, as appropriate, to the
diplomatic protectiorof legal persons otlhéhan corporations.

PART THREE
LOCAL REMEDIES
Article 14
Exhaustion of local remedies

1. A State may not present an international claim in respect of an injury to a national
or other person referred todmaft article 8 before the injullgperson has, subject to draft
article 15, exhausteall local remedies.

2. “Local remedies” means legal remedidsch are open to an injured person
before the judicial or administrative coudisbodies, whether ordinary or special, of the
State alleged to be responsible for causing the injury.

3. Local remedies shall be exhausted wiagrenternational claim, or request for a
declaratory judgement related to the clainmhrsught preponderantly on the basis of an
injury to a national or other pers referred to in draft article 8.

Article 15
Exceptionsto the local remediesrule
Local remedies do not need to be exhausted where:

(@ There are no reasonably available local remedies to provide
effective redress, or the local remedies provide no reasonable possibility of such redress;

(b) There is undue delay in the remegiebcess which is attributable to the
State alleged to be responsible;

(© There was no relevant connection by the injured person and the State
alleged to be responsitde the date of injury;

(d) The injured person is manifestlygatuded from pursuing local remedies;
or

(e The State alleged to be responsiides waived the requirement that local
remedies be exhausted.



PART FOUR
MISCELLANEOUS PROVISIONS
Article 16
Actions or proceduresother than diplomatic protection

The rights of States, natural persongaleersons or oth@ntities to resort under
international law to actions or proceduatBer than diplomatic protection to secure
redress for injury suffered as a result ofir@ernationally wrongful act, are not affected
by the present draft articles.

Article17
Special rules of international law

The present draft articles do not apply to the extent that they are inconsistent with
special rules of international law, sua$ treaty provisions for the protection of
investments.

Article 18
Protection of ships crews

The right of the State of nationality ttfe members of the crew of a ship to
exercise diplomatic protection it affected by the right of the State of nationality of a
ship to seek redress on behalf of such amembers, irrespective of their nationality,
when they have been injured in connectiatihwan injury to the vessel resulting from an
internationally wrongful act.

Article 19
Recommended practice

A State entitled to exercise diplomapimtection according to the present draft
articles, should:

(@ Give due consideration to the possibility of exercising diplomatic
protection, especially when agsificant injury has occurred;

(b) Take into account, wherever feasjllee views of injured persons with
regard to resort to diplomatic proten and the reparation to be sought; and

(© Transfer to the injured person any compensation obtained for the injury
from the responsible State subjexiany reasonable deductions.
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2. Text of thedraft articleswith commentariesthereto

50. The text of the draft artidevith commentaries thereto adopted by the Commission at its

fifty-eighth session are reproduced below.
DIPLOMATIC PROTECTION

(1) The drafting of articles onglomatic protection was originally seen as belonging to the
study on State Responsibility. Indeed tingt Rapporteur on State Responsibility,

Mr. F.V. Garcia Amador, included a numberdoéft articles on this subject in his reports
presented from 1956 to 1981 The subsequent codification of State Responsibility paid little
attention to diplomatiprotection and the final dft articles on this subject expressly state that
the two topics central to diplaatic protection - natioridy of claims and the exhaustion of local
remedies - would be dealt with more exterBiby the Commission in a separate undertaking.
Nevertheless, there is a clagmnection between the articles Responsibility of States for
internationally wrongful acts and the present dasficles. Many of th@rinciples contained in
the articles on Responsibility of States for intgionally wrongfulacts are relevant to
diplomatic protection and are thewed not repeated in the present draft articles. This applies in
particular to the provisions dealing with the legansequences of antémnationally wrongful

act. A State responsible for injuring a foreigtior@al is obliged to cease the wrongful conduct
and to make full reparation for the injury caused by the internationally wrongful act. This
reparation may take the form igstitution, compensation or séaistion, either singly or in
combination. All these matters are dealt viithhe articles on Responsibility of States for

internationally wrongful acts®

(2) Diplomatic protection belongs to the subjetctTreatment of Aliens”. No attempt is
made, however, to deal with the primary rules on this subject - that is, the rules governing the

'® Yearbook ... 1956, vol. Il, pp.173-231,Yearbook ... 1957, vol. Il, pp. 104--30Yearbook ... 1958, vol. II,
pp. 47-73Yearbook ... 1959, vol. Il, pp.1-36, Yearbook ... 1960, vol. II, pp. 41-68, antfearbook ... 1961, vol. II,
pp. 1-54.

Y |bid., Official Records of the General Assembly Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 77,
commentary on articlé4, footnotes 722 and 726.

8 Articles 28, 30, 31, 34-37. Much of the commentary on compensatioB&gis. devoted to a consideration of
the principles applicable to claimeencerning diplomatic protection.
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treatment of the person and progest aliens, breach of which\gs rise to responsibility to the
State of nationality of the injad person. Instead the preséraft articles are confined to
secondary rules only - that is, the rules thatedia the conditions that must be met for the
bringing of a claim for diploratic protection. By and larghis means rules governing the
admissibility of claims. Articleél4 of the articles on Responsibiliy States for internationally
wrongful acts provides:

“The responsibility of a State may not be invoked if:

“(a) The claim is not brought in accordance with any applicable rule relating to

the nationality of claims;

“(b)  The claim is one to which the rule @thaustion of local remedies applies

and any available and effective local remedy has not been exhausted.”

The present draft articles give content to this provision by elaborating on the rules relating to the

nationality of claims and thexhaustion of local remedies.

(3) The present draft articles do not deal wiih pinotection of an agent by an international
organization, generally deribed as “functiongrotection”. Althoughthere are similarities
between functional protection adglomatic protection, there asdso important differences.
Diplomatic protection is traditionally a mechanisnsideed to secure reparation for injury to the
national of a State premised largely on the principle that an injury to a national is an injury to the
State itself. Functional protection, on the otherdias an institution for promoting the efficient
functioning of an internatiom@rganization by ensuring respect for its agents and their
independence. Differences ofglkind have led the Commissiondonclude that protection of
an agent by an international organization doedalming in a set of drarticles on diplomatic
protection. The question whetheState may exercise diplomagimtection in respect of a
national who is an agent of arternational organization wamswered by the International

Court of Justice in thBeparation for Injuriescase: “In such a case, there is no rule of law

which assigns priority to the one or to thbeeat or which compels either the State or the
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Organization to refrain from bringing an intational claim. The Court sees no reason why the
parties concerned shalhot find solutions inspired by goodwill and common sense®®...”

PART ONE
GENERAL PROVISIONS
Articlel
Definition and scope

For the purposes of the present draft asictigplomatic prote@n consists of the
invocation by a State, through diplomatic antor other means of peaceful settlement, of
the responsibility of another State for an injegused by an internationally wrongful act
of that State to a natural lmgal person that is a nationaltbke former State with a view
to the implementation of such responsibility.

Commentary

(1) Draft article 1 makes no attempt to provedeomplete and comprehensive definition of
diplomatic protection. Insteaddescribes the salient featuresdgflomatic protection in the

sense in which the term is used in the present draft articles.

(2) Under international law, a State is resplollesfor injury to an alien caused by its
wrongful act or omission. Diplomatic proteantiis the procedure employed by the State of
nationality of the injured persons to secure pitimacof that person and to obtain reparation for
the internationally wrongful act inflicted. Tlpeesent draft articles are concerned only with the
rules governing the circumstances in whigblainatic protection malge exercised and the
conditions that must be met before it may be @sed. They do not seek to define or describe
the internationally wrongful actsdhgive rise to the responsibility of the State for injury to an
alien. The draft articles, likbhdse on the Responsibility of Stafes internationally wrongful
acts?®® maintain the distinction between primanyd secondary rules and deal only with the

latter.

9 Reparation for Injuries suffered in the Service of the United Nations, Advisory Opli@ahReports 1949,
p. 174 at pp. 185-186.

% seeOfficial Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 77,
general commentary, paras. (1) to (3).
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(3) Diplomatic protection has traditionally been seen as an exclusive State right in the sense
that a State exercises diplomatic protection in its own right because an injury to a national is
deemed to be an injury to the State itself. This approach has its roots, first in a statement by the
Swiss jurist Emmerich de Vattel 1758 that “whoever ill-treats a citizen indirectly injures the
State, which must protect that citizeT,and, secondly in a dictum of the Permanent Court of
International Justice in 1924 in tMavrommatis Palestine Concessions case that “by taking up

the case of one of its subjects and by resottrdjplomatic action ointernational judicial
proceedings on his behalf, a State is in reality asserting its own right, the right to ensure, in the
person of its subjects, respect fioe rules of international law. Obviously it is a fiction - and

an exaggeratiofl - to say that an injury to a national is an injury to the State itself. Many of the
rules of diplomatic protectioronitradict the correctness of thiistion, notably the rule of

continuous nationality which requgea State to prove that the injured national remained its
national after the injury itself and up to the date of the presentation of the claim. A State does
not “in reality” - to quoteMavrommatis - assert its own right only. “In reality” it also asserts the

right of its injured national.

(4) In the early years of international |&ine individual had no place, no rights in the
international legal order. Coaguently if a national injured ediad was to be protected this
could be done only by means of a fiction - thatrgury to the national was an injury to the State
itself. This fiction was, however, no more trameans to an end, the end being the protection
of the rights of an injured national. Tod#e situation has changed dramatically. The
individual is the subject of many primary ralef international lawhoth under custom and

treaty, which protect him at home, against thvn Government, and abroad, against foreign

2L E. de VattelThe Law of Nations or the Principles of Natural Law Applied to the Conduct and to the Affairs of
Nations and Sovereigns, vol. 1l (1758, English translation by C.G. Fenwick, Carnegie Institution,
Washington 1916), chap. VI, p. 136.

2 Mavrommatis Palestine Concessions (Greecev. U.K.) P.C.1.J. Reports, 1924, Series A, No. 2, p. 12. This dictum
was repeated by the Permanent Court of International JusticeRarteeezys Saldutiskis Railway case Estonia v.
Lithuania) P.C.1.J. Reports, 1939, Series A/B, No. 76, p. 16.

% J.L. Brierly, The Law of Nations: An Introduction to the International Law of Peace, 6th edition (Oxford:
Clarendon Press, 1963), Sir H. Waldock (ed), pp. 276-7.
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Governments. This has been recognizethkyinternational Court of Justice in the Grand®*
andAvena case$” This protection is not limited to personal rights. Bilateral investment treaties
confer rights and protection on hdegal and natural persons ispect of their property rights.

The individual has rights undert@rnational law but remedieseaiew. Diplomatic protection
conducted by a State at inter{8téevel remains amportant remedy for the protection of

persons whose human rightssadeen violated abroad.

(5) Draft article 1 is formulated in such ayas to leave open the question whether the State
exercising diplomatic protection d®eo in its own right or that of its national - or both. It views
diplomatic protection througtine prism of State responsibility and emphasizes that it is a
procedure for securing the responsibility of that&for injury to the national flowing from an

internationally wrongful act.

(6) Draft article 1 deliberately follows the lamge of the articles on Responsibility of States
for internationally wrongful act®. It describes diplomatic prettion as the invocation of the
responsibility of a State that has committed derimationally wrongful act in respect of a
national of another State, by the State of Whiat person is a national, with a view to
implementing responsibility. As a claim brougVithin the context of State responsibility it is

an inter-State claim, although it may result in the assertion of rights enjoyed by the injured

national under intmational law.

(7)  Asdraft article 1 is definitional by nauit does not cover exceptions. Thus no mention
is made of stateless persons and refugees referia draft article 8 this provision. Draft
article 3 does, however, make ieat that diplomatic protection mae exercised in respect of

such persons.

(8) Diplomatic protection must kexercised by lawful and peaoemeans. Several judicial

decisions draw a distinction between “diplomatic action” and “judicial proceedings” when

% La Grand case Germany v. United Sates of America) |.C.J. Reports 2001, p. 466 at paras. 76-77.

% Case concerning Avena and Other Mexican Nationals (Mexico v. United Sates of America) 1.C.J. Reports, 2004,
p. 12 at para. 40.

% See Chapter 1 of Part Three titled “Invocation of the Responsibility of a State” (articles. 42-48). Part Three itself
is titled “The implementation of the International Responsibility of a State”.
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describing the action that may be taken IState when it resorts to diplomatic protection.

Draft article 1 retains this diaction but goes further by subsuming judicial proceedings under
“other means of peaceful settlement”. “Diplomatic action” covers all the lawful procedures
employed by a State to inform another Statiésofiews and concerns, including protest, request
for an inquiry or for negotiations aimed at thé&lsenent of disputes. “ther means of peaceful
settlement” embraces all fomof lawful dispute settlemé, from negotiation, mediation

and conciliation to arbitral and judicial dispwettlement. The use of force, prohibited by
Article 2, paragraph 4, of the @her of the United Nations, ot a permissible method for the
enforcement of the right of diplomatic peation. Diplomatic praction does not include
demarches or other diploma#action that do not involvéhe invocation of the legal

responsibility of another State, suchim®rmal requests for corrective action.

(9) Diplomatic protection may be exercisedoiiigh diplomatic action or other means of
peaceful settlement. It differs from consudasistance in that it is conducted by the
representatives of the State acting in the interest of the State in terms of a rule of general
international law, whereas conauhbssistance is, in most iastes, carried out by consular

officers, who represent the interests of theviatlial, acting in terms ahe Vienna Convention

on Consular Relations. Diplomatcotection is essentig remedial and is designed to remedy

an internationally wrongful act that has been committed; while consular assistance is largely
preventive and mainly aims at preventing the national from being subjected to an internationally

wrongful act.

(10) Although it is in theory possible tostinguish between dipimatic protection and
consular assistance, in practice this task is difficult. This is illustrated by the requirement of
the exhaustion of local remedies. Clearly themisieed to exhaust local remedies in the case
of consular assistance as this assistance pd#tes before the commission of an internationally
wrongful act. Logically, as diplomatic peattion arises only after the commission of an
internationally wrongful act, it would seem thatal remedies must always be exhausted,
subject to the exceptions described in draft article 15.

2" Mavrommatis Palestine Concessions, op. cit., Panevezys-Saldutiskis Railway casepp. cit., p.4 at p.16;
Nottebohm case Liechtenstein v. Guatemala), Second Phase JudgmdnE.J. Reports 1955, p. 4 at p24.
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(11) Inthese circumstances draft article 1 nsake attempt to distinguish between diplomatic
protection and consular assistance. The drafies prescribe conditions for the exercise of
diplomatic protection which are napplicable to consular assistance. This means that the
circumstances of each case must be considerediar to decide whether it involves diplomatic

protection or consular assistance.

(12) Draft article 1 makes clear the point, already raised in the general comni&tiiatythe
present draft articles deal only with the exeradiplomatic protection by a State and not with

the protection afforded to its agent by an international organizAtion.

(13) Diplomatic protection mainly covers theofection of nationals not engaged in official
international business onlidf of the State. These officials are protected by other rules of
international law and instrumes such as the Vienna Comé@n on Diplomatic Relations

of 196F° and the Vienna Conventi@n Consular Relations of 1963.Where, however,

diplomats or consuls are injured in respect of activities outside their functions they are covered
by the rules relating to diplomatic protection, fas instance, in the case of the expropriation
without compensation of property privately owrsda diplomatic official in the country to

which he or she is accredited.

(14) In most circumstances it is the linkradtionality between the State and the injured

person that gives rise to the exiee of diplomatic protection, a mer that is dealt with in draft
articles 4 and 9. The term “national” in thisiele covers both naturaind legal persons. Later

in the draft articles a distinction is drawn between the rules governing natural and legal persons,

and, where necessary, the two agpis are treated separately.
Article2

Right to exer cise diplomatic protection

A State has the right to exercise diplomatic protection in accordance with the
present draft articles.

See general commentary, para. (3).

Reparation for Injuries, I.C.J. Reports 1949, p. 174.
% United NationsTreaty Series, vol. 500, p. 95.

% United NationsTreaty Series, vol. 596, p. 261.
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Commentary

(1) Draft article 2 is founded on the notithrat diplomatic protection involves an

invocation - at the State leveby a State of the responsibility ahother State for an injury

caused by an internationally wrongful act of tB&dte to a national of the former State. It
recognizes that it is the State that initiates and exercises diplomatic protection; that it is the entit
in which the right to bring a claim vests. lwshout prejudice to the question of whose rights

the State seeks to assert in the process, thatag/n right or the rights of the injured national on

whose behalf it acts. Like articlé?t is neutral on this subject.

(2) A State has the right to exercise diplomatictection on behalf of a national. It is under
no duty or obligation to do so. The interfak of a State may oblige a State to extend
diplomatic protection to a natnal, but international law ippses no such obligation. The

position was clearly stated by the International Court of Justice Battoelona Traction case:

“... within the limits prescribed by international law, a State may exercise diplomatic
protection by whatever means and to whatever extent it thinks fit, for it is its own right
that the State is asserting. Should the nahtar legal person on whose behalf it is acting
consider that their rights are not adeglaprotected, they have no remedy in

international law. All they can do is resort to municipal law, if means are available, with
a view to furthering their cause or obtainneglress ... The State must be viewed as the
sole judge to decide whether its protection will be granted, to what extent it is granted,
and when it will cease. It retains in thispect a discretionary power the exercise of

which may be determined by considerations of a political or other nature, unrelated to the

particular case®®

(3)  Today there is support in domestic legislaft@nd judicial decisions for the view that

there is some obligation, howeuanited, either under nienal law or interational law, on the

¥ See commentary to article 1, paras. (3) to (5).

% Case concerning the Barcelona Traction Light and Power Company Limited (Belgium v. Spain), Second Phase,
Judgment, 1.C.J. Reports 1970, p. 4 at p. 44.

% See the First Report of the Special Rapporteur on Diplomatic Protection, document A/CN.4/506, paras. 80-87.

% Rudolf Hess case, ILR vol. 90, p. 38Abbasi v. Secretary of Sate for Foreign and Commonwealth
Affairs [2003] EWCA Civ. 1598Kaunda v. President of the Republic of South Africa 2005 (4) South African Law
Reports 235 (CC), ILM vol. 44 (2005), p. 173.
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State to protect its nationals abroad when the li@en subjected to serious violation of their
human rights. Consequently, draft article 19 declares that a State entitled to exercise diplomatic
protection “should.. give due consideration to the possibility of exercising diplomatic

protection, especially when a significanjuiry has occurred” (emphasis added). The

discretionary right of a State &xercise diplomatic protection shduherefore be read with draft
article 19 which recommends to States that 8teyuld exercise that right in appropriate cases.

(4) Draft article 2 deals with the right of theagt to exercise diplortia protection. It makes
no attempt to describe the corresponding obbgeaon the respondent State to consider the
assertion of diplontéec protection by a State in accordance with the present articles. This is,
however, to be implied.

PART TWO
NATIONALITY
CHAPTER |
GENERAL PRINCIPLES
Article3
Protection by the State of nationality
1. The State entitled to exercise diplomatic protection is the State of nationality.

2. Notwithstanding paragraph 1, diplomaiiotection may be exercised by a State
in respect of a person that is not its national in accordance with draft article 8.

Commentary

(1) Whereas draft article 2 affirms the discretionary right of the State to exercise diplomatic
protection, draft article @sserts the principle that it isetiState of nationality of the injured

person that is entitled, but not obliged, to exercise diplomatic protection on behalf of such a
person. The emphasis in this draft artislen the bond of nationality between State and

national which entitles the State to exercise digitbenprotection. Thivond differs in the cases

of natural persons and legal persons. Consglyugeparate chapters are devoted to these

different types of persons.
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(2) Paragraph 2 refers to the exception am&d in draft articl& which provides for
diplomatic protection in the case sthteless persons and refugees.

CHAPTERIII
NATURAL PERSONS
Article4
State of nationality of a natural person

For the purposes of the diplomatiofaction of a natural person, a State of
nationality means a State whose nationaligt fferson has acquired, in accordance with
the law of that Statdy birth, descent, naturalizatiossyccession of States, or in any
other manner, not inconsistesith international law.

Commentary

(1) Draft article 4 defines the &e of nationality for the purpose§diplomatic protection of
natural persons. This definition is premised on prciples: first, that it is for the State of
nationality to determine, in accordance with its municipal law, who is to qualify for its
nationality; secondly, that there are limitsposed by international law on the grant of
nationality. Draft article 4 alsprovides a non-exhaustive list@dnnecting factors that usually

constitute good grounds for the grant of nationality.

(2) The principle that it is for each State to decide in accordance with itghlaw
are its nationals is backed by both idi decisions and treaties. In 1923, the
Permanent Court of International Justice stated ilN#tienality Decreesin Tunis and Morocco

case that:

“in the present state of international layuestions of nationality are ... in principle
within the reserved domairi®.

This principle was confirmed barticle 1 of the 1930 Hague Convention on Certain Questions

Relating to the Conflict of Nationality Laws:

% Nationality Decreesissued in Tunis and Morocco (French Zone), advisory opinion. P.C.|.J. Reports, Series B,
No. 4, 1923, at p. 24.
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“It is for each State to determin@der its own law who are its nationafé.”
More recently it has been endorsectiiy 1997 European Convention on Nationafity.

(3) The connecting factors for the confermehmhationality listed irdraft article 4 are
illustrative and not exhaustivéNevertheless they include themmecting factors most commonly
employed by States for the grant of nationality: biytis ¢oli), descentj(s sanguinis) and
naturalization. Marriage to atnanal is not included in this list as in most circumstances
marriage per se is insufficient for the grannafionality: it requiresn addition a period of
residence, following which nationality is cenfed by naturalization. Where marriage to a
national automatically results in the acquisitionadogpouse of the nationality of the other spouse
problems may arise in respect of the consistarficuch an acquisition of nationality with

international law”® Nationality may also be acquired as a result of the succession of*3tates.

4) The connecting factors listaudraft article 4 are those mdsequently used by States to
establish nationality. In some countries, vehttere are no clear birth records, it may be
difficult to prove nationality. In such cases desice could provide proaof nationality although
it may not constitute a basis for nationality itseff.State may, however, confer nationality on

such persons by means of naturalization.

(5) Draft article 4 does not require a State wvpran effective or genuine link between itself
and its national, along the lines suggested irNittesbohm case’! as an additional factor for the

3" League of Nations[reaty Series, vol. 179, p. 89.
% United NationsJreaty Series, vol. 2135, p. 213, article 3.

¥ See, e.g., article 9 (1) of the Convention on the Elimination of All Forms of Discrimination against Women,
United NationsTreaty Series, vol. 1249, p. 13, and article 1 of the Convention on the Nationality of Married
Womeniibid., vol. 309, p. 65, which prohibit the acquisition of nationality in such circumstances. See para. (6)
below.

“0 See Draft Articles on Nationality of Natural Persons in Relation to the Succession ofYeatask ... 1999,
vol. Il (Part Two), para. 47.

“L In theNottebohm case the International Court of Justice statéd:cording to the practicef States, to arbitral

and judicial decisions and to the opinion of writers, nationality is the legal bond having as its basis a social fact of
attachment, a genuine connection of existence, interests and sentiments, together with the existence of reciprocal
rights and duties. It may be said to constitute the juridical expression of the fact that the individual upon whom it is
conferred, either directly by the law or as the result of an act of the authorities, is in fact more closely connected
with the population of the State conferring nationality than with that of any other State. Conferred by a State, it only
entitles that State to exercise protection vis-a-vis another State, if it constitutes a translation into juridical terms of
the individual’'s connection which has made him its natiorogl’cit. at p. 23.
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exercise of diplomatic protection, even winéne national possessady one nationality.

Despite divergent views as tize interpretation of the cagee Commission took the view that
there were certain factors that served to likattebohm to the facts of the case in question,
particularly the fact that the ties between Mottebohm and Liechtenstein (the Applicant State)
were “extremely tenuou$” compared with the close ties between Mr. Nottebohm and
Guatemala (the Respondent Stdte)a period of over 34 years, which led the International
Court of Justice to repeatedly assert that Liechtenstein was “not entitled to extend its protection
to Nottebohm vis-a-vis Guatemal&”.This suggests that the Court did not intend to expound a
general rul& applicable to all States but only a relative rule according to which a State in
Liechtenstein’s position was required to shegenuine link between itself and Mr. Nottebohm
in order to permit it to claim on his behalf aggti Guatemala with whom he had extremely close
ties. Moreover, it is necessary torbendful of the fact that ithe genuine link requirement
proposed byottebohm was strictly applied it would exclude millions of persons from the
benefit of diplom#c protection as in today’s worlaf economic globaliation and migration

there are millions of persons who have moved away from their State of nationality and made
their lives in States whose nationality they rreaequire or have acquired nationality by birth

or descent from States with whithey have a tenuous connection.

(6) The final phrase in draft article 4 strestted the acquisition of nationality must not be
inconsistent with internatiohlaw. Although a State has the right to decide who are its
nationals, this right is not absolute. tiale 1 of the 1930 Hague Convention on Certain
Questions Relating to the Conflict of Nationglitaws confirmed this by qualifying the
provision that “it is for each State to determine under its own law who are its nationals” with
the proviso “[t]his law shall be recognized tper States insofar as it is consistent with
international conventionfternational custom and the priplgs of law generally recognized

with regard to nationality™ Today, conventions, particularly in the field of human rights,

“2 1bid., p. 25.
“ 1bid., p. 26.

“ This interpretation was placed on tiettebohm case by the Italian-United States Conciliation Commission in
the Flegenheimer case, ILR vol. 25 (1958), p. 148.

% See also article 3 (2) of the 1997 European Convention on Nationality.
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require States to comply with international standards in the granting of natiéhfivy.
example, article 9, paragraph 1, of then@ention on the Elimination of All Forms of

Discrimination against Women provides that:

“States parties shall grant women equal rights to men to acquire, change or retain their

nationality. They shall ensune particular that neither marriage to an alien nor change

of nationality by the husband during marriage shall automatically change the nationality

of the wife, render her stateless orciupon her the nationality of the husbaffd.”

(7) Draft article 4 recognizes that a Stataiagt which a claim is made on behalf of an
injured foreign national may challenge theio@aality of such a person where his or her
nationality has been acquired contrary tonmd¢ional law. Draft article 4 requires that
nationality should be acquired @manner “not inconsistent withternational law”. The double
negative emphasizes the fact that the burdgmafing that nationality has been acquired in
violation of international law is upon the Statelidnging the nationality of the injured person.
That the burden of proof falls upon the Statell@mging nationality follows from the recognition
that the State conferring nationality must beegia “margin of appreciation” in deciding upon
the conferment of national§/and that there is a presumption in favour of the validity of a

State’s confermeruf nationality™

(8) Where a person acquires nationality invdérily in a manner inconsistent with
international law, as where a woman autooally acquires the nationality of her husband on

marriage, that person should in principle be alldwebe protected diplomatically by her or his

¢ This was stressed by the Inter-American Court of Human Rights in its advisory opirfooposed

Amendments to the Naturalization Provisions of the Political Constitution of Costa Rica, Advisory Opinion

0OC-4/84 of 19 January 1984, Series A, No. 4, in which it tieddit was necessary to rewile the principle that the
conferment of nationality falls within the domestic jurisdiction of a State “with the further principle that

international law imposes certain limits on the State’s power, which limits are linked to the demands imposed by the

international system for the protection of human rights”, at para. 35. See also ILR vol. 79, p. 296.

4" See also article 20 of the American Convention on Human Rights, United Natieaty,Series, vol. 1144,

p. 123; article gd) (iii) of the International Convention on the Elimination of All Forms of Racial Discrimination,
United Nations;Treaty Series, vol. 660, p195; and article 1 of th€onvention on the Nationality of Married
Women.

“ See the advisory opinion of the Inter-American Court of Human Rights Prépesed Amendments to the
Naturalization Provisions of the Political Constitution of Costa Rica, paras. 62-63.

9 R.Y. Jennings and A. Watts (ed©ppenheim’s International Law, 9th ed. (London and New York:
Longman, 1992), p. 856.
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former State of nationaliff. If, however, the acquisition of nationality in such circumstances
results in the loss of the individual’s former naadity, equitable considerations require that the
new State of nationality be entiléo exercise diplomatic prttion. This would accord with

the ruling of the International Court of Justice in its 1971 OpinioNamibia> that individual

rights should not be affected by an illegal act anghrt of the State with which the individual is

associated.
Article5
Continuous nationality of a natural person
1. A State is entitled to exercise diplomatic protection in respect of a person who

was a national of that State continuously fromdate of injury to the date of the official
presentation of the claim. Continuity is preged if that nationality existed at both these
dates.

2. Notwithstanding paragraph 1, a Stateyragercise diplomatic protection in
respect of a person who is its watal at the date of the officiptesentation of the claim
but was not a national at the date of injypsovided that the person had the nationality
of a predecessor State or lost his orgrervious nationality and acquired, for a reason
unrelated to the bringing of the claim, theiomality of the former State in a manner not
inconsistent with international law.

3. Diplomatic protection shatiot be exercised by the present State of nationality in
respect of a person against a former Stateatibnality of that person for an injury
caused when that person was a national ofameer State of nationality and not of the
present State of nationality.

4. A State is no longer entitled to exercise diplomatic protection in respect of a
person who acquires the nationality of the &&gainst which the claim is brought after
the date of the official presentation of the claim.

% See article 2 of the Convention on the Nationality of Married Women.

°! Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 16 at p. 56,
para. 125.
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Commentary

(1)  Although the continuous natiditg rule is well establishetf, it has been subjected to
considerable criticisfi on the ground that it may produce great hardship in cases in which an
individual changes his or her ratality for reasons unrelated to the bringing of a diplomatic
claim. Suggestions that it be abandoned have t&ststed out of fear that this might be abused
and lead to “nationality shopping” féine purpose of diplomatic protectich.For this reason

draft article 5 retainthe continuous nationality rule ballows exceptiongo accommodate cases

in which unfairness might otherwise result.

(2) Paragraph 1 asserts the traditional principle that a State is entitled to exercise diplomatic
protection in respect of a person who was its national both at the time of the injury and at the
date of the official presentation of the claifBtate practice and doctrine are unclear on whether
the national must retain the nationality of the claimant State between these two dates, largely
because in practice this issue seldom arfsé=or these reasons the Institute of International
Law in 1965 left open the question whether auunty of nationality was required between the
two dates?® It is, however, incongruous to requir@tlthe same nationality be shown both at the
date of injury and at the date of the offigmesentation of the claim without requiring it to
continue between these two dates. Thus, iexancise in progressivdevelopment of the law,

the rule has been drafted to require thainheed person be a national continuously from the
date of the injury to the date of the officmksentation of the claim. Given the difficulty of
providing evidence of continuity, it is presumiéthe same nationality existed at both these

dates. This presumptiaos of course rebuttable.

%2 gee, for instance, the decision of the United States, International Claims Commission 1951-1954 in the
Kren claim, ILR vol. 20, p. 233 at p. 234.

% See the comment of Judge Sir Gerald Fitzmaurice iBaheelona Traction case, at pp. 101-102; see, too,
E. Wyler,La Régle Dite de la Continuité de la Nationalité dans |e Contentieux International (Paris: PUF, 1990).

* See the statement of Umpire ParkeAdministrative Decision No. V (United States v. Germany), UNRIAA

vol. VII, p. 119 at p. 141 (1925): “Any other rule would open wide the door for abuses and might result in
converting a strong nation into a claim agency in behalf of those who after suffering injuries should assign their
claims to its nationals or avail themselves of its naturalization laws for the purpose of procuring its espousal for their
claims.”

* H. Briggs, “La protection diplomatique des individus en droit international: La nationalité des Réclamations”,
Annuaire del’ Ingtitut de Droit International, vol. 51 (1965-1), p. 5 at pp. 72-73.

% \Warsaw Session, 196Bnnuaire de I’ Institut de Droit International, vol. 51 (1965-I1), pp. 260-262.
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(3) The first requirement is that the injured national be a national of the claimant State at the
dateof the injury. The date of the injury neadt be a precise date but could extend over a
period of time if the injury consists of several acts or a continuing act committed over a period of

time.

4) The second temporal requirement containguhiragraph 1 is the date of the official
presentation of the claim. There is some disagreement in judicial opinion over the date until
which the continuous nationality of the clainréguired. This uncertainty stems largely from
the fact that conventions establishing mixaims commissions have employed different
language to identify the date of the claimThe phrase “presentation of the claim” is that

most frequently used in treaties, judicial dgmns and doctrine to indicate the outer date or
dies ad quemrequired for the exercise of diplomagimtection. The word “official” has been
addedo this formulation to indicate that the date of the presentation of the claim is that on
which the first official or formatlemand is made by the State ei®@ng diplomatic protection in
contrast to informal diplomaticontacts and enquiries on this subject.

(5) Thedies ad quem for the exercise of diplomatic pegition is the date of the official
presentation of the claim. There is, howevepport for the view that if the individual should
change his nationality between this date and tha@ngaf an award or a judgment he ceases to

be a national for the purpasef diplomatic protectiorf In 2003 inLoewen Group Inc. v. USA®

an ICSID arbitral tribunal held that “there migt continuous material identity from the date of

the events giving rise to the claim, which date is known adiése& quo, through to the date of

the resolution of the claim, which date is known agdteead quem?”. On the facts, the Loewen

case dealt with the situation in which the persounght to be protected changed nationality after
the presentation of the claim to that of the respondent State, in which circumstances a claim for
diplomatic protection can clearly nbé upheld, as is made cleadiaft article 5, paragraph (4).

However, the Commission was not prepared tmWwlhe Loewen tribunal in adopting a blanket

" See the dictum of Umpire ParkerAdministrative Decisions No. V (United States v. Germany), UNRIAA
vol. VII, p. 119 at p. 143.

% R.Y. Jennings and A. Watt®ppenheim's International Law, op. cit. at p. 512.Eschauzier claim (Great Britain
v. Mexico) UNRIAA vol. V, p. 207.

% |CSID Reports, vol. 7 (2005), p. 442 at para. 225.
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rule that nationality must be maintained to the date of resolution of the®lguch a rule

could be contrary to the interests of thdividual, as many years may pass between the
presentation of the claim and its final resolutzomd it could be unfair to penalize the individual
for changing nationality, through marriager@turalization, during this period. Instead,
preference is given to the date of tdféicial presentation of the claim as tes ad quem. This

date is significant as it is the date on which the State of nationality shows its clear intention to
exercise diplomatic protectiora-fact that was hitherto uncarta Moreover, it is the date on
which the admissibility of the claim must be judgéihis determination codInot be left to the

later date of the resolution of the claim, the making of the award.

(6) The word “claim” in paragraphs 2 and 4 includes both a claim submitted through
diplomatic channels aralclaim filed before a judicial body. Such a claim may specify the
conduct that the responsible $tahould take in order to cease the wrongful act, if it is
continuing, and the form reparatishould take. This matter is dieaith more fully in article 43
of the articles on the Responsibility of Stateslfaernationally Wrongil Acts of 2001 and the

commentary thereto.

(7) While the Commission decided that it wasessary to retain the continuous nationality

rule it agreed that there was a need for exceptions to this rule. Paragraph 2 accordingly provides
that a State may exercise diplomatic proteciorespect of a person who was a national at the

date of the official presentation of the claim hat at the time of the injury provided that three
conditions are met: first, the person seekiimjomatic protection fdthe nationality of a

predecessor State las lost his or her previomstionality; secondly, that person has acquired

the nationality of another State for a reason uredl#d the bringing of the claim; and thirdly,

the acquisition of the new nationality has taken place in a manner not inconsistent with

international law.

(8) Paragraph 2 is concerned with caseshich the injured person has lost bisher
previous nationality, eithamluntarily or involuntarily. In tk case of the succession of States,
and, possibly, adoption and marriage when a ghar nationality is compulsory, nationality

% For criticism of the_oewen case, see J. Paulss@renial of Justicein International Law (New York: Cambridge
University Press, 2005), pp. 183-4.
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will be lost involuntarily. In the case of othelnanges of nationality the element of will is not
so clear. For reasons of this kind, paragragbes not require the loss of nationality to be

involuntary.

(9) In the case of the succession of States this paragraph is limited to the question of the
continuity of nationality for purposes of diplor@protection. It makeso attempt to regulate
succession to nationality, a subject that is ceddy the Commission’s articles on Nationality of

Natural Persons in relatidn the Succession of States.

(10) As stated abov# fear that a person may deliberately change his or her nationality in
order to acquire a State of nationality more willing and able to bring a diplomatic claim on his or
her behalf is the basis for thaéle of continuous nationalityThe second condition contained in
paragraph 2 addresses this feaiproviding that the person respect of whom diplomatic
protection is exercised mustueacquired his or her new nationality for a reason unrelated to
the bringing of the claim. This conditiondgesigned to limit exceptions to the continuous
nationality rule mainly to cases involvingrapulsory imposition of nationality, such as

those in which the person has acquiredwa nationality as a necessary consequence of

factors such as marriage, adoption or the ssior of States. The exception in paragraph 2 will
not apply where the person has acquired amevonality for commercial reasons connected
with the bringing of the claim.

(11) The third condition that must be met foe tlule of continuous natnality not to apply is
that the new nationality has been acquired in armaanot inconsistent with international law.

This condition must be read aonjunction withdraft article 4.

(12) Paragraph 3 adds another safeguard apaimse of the lifting of the continuous
nationality rule. Diplomatic mtection may not be exercised by the new State of nationality
against a former State of nationality of thgired person in respect of an injury incurred
when that person was a national of the formateSof nationality and not the present State of

nationality.

6 See para. (1) of commentary to the present draft article.
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(13) Paragraph 4 provides that if a persoreBpect of whom a claim is brought becomes a
national of the respondent State after the presentaf the claim, the applicant State loses its
right to proceed with the claim as in such a ¢hserespondent State would in effect be required
to pay compensation to its own national. This was the situatiooeimen Group Inc v. USA and

a number of other cagésn which a change in nationality after presentation of the claim was
held to preclude its continuatiomn practice, in most cases thiis kind, the applicant State will
withdraw its claim, despite the fact that in terms of the fiction proclaimdthimommatis the

claim is that of the State and the purpose of the claim is to seek reparation for injury caused to
itself through the person of its natioffalThe applicant State may likewise decide to withdraw
its claim when the injured person becomes a natiof a third State after the presentation of
the claim. If the injured person has in bad faith retained the nationality of the claimant State
until the date of presentation and thereafter acquired the nationality of a third State, equity
would require that the claim kierminated, but thburden of proof wilbe upon the respondent
State.

(14) Draft article 5 leaves open the question Waethe heirs of an injured national, who dies
as a consequence of the injury or thereafterbbfdre the official presentation of the claim, may
be protected by the State of nationality of thjared person if he or ghhas the nationality of
another State. Judicial dedss on this subject, while inconclusive as most deal with the
interpretation of partidar treaties, tend to support the piog that no claim may be brought

by the State of nationality of the deceased peifstie heir has the nationality of a third Stéte.
Where the heir has the nationality of the respon8¢stte it is clear that no such claim may be
brought® There is some support for the view thditere the injured national dies before the
official presentation of the claim, the claim yae continued becaugéas assumed a national

%2 Ebenezer Barston in G.H. HackworthDigest of International Law, vol. 5 (1943), p. 805Executors of F. Lederer
in Recueil des Décisions des Tribunaux Arbitraux Mixtes, vol. 3, p. 763Hawaiian Claimsin F.K. Nielson America
and British Claims Arbitration (1926), p. 30Chopin in French and American Claims Commission, 1880-1884;

vol. 60, Records of Claimgribble, Report of Robert S. Hale Esq. [1873, Part Il, vol. lll], U.S. Foreign
Relations 14 (1874).

® See commentary to art. 1, para. (3).

% Eschauzier claim, UNRIAA vol. IV, p. 207Kren claim; Gleadell claim (Great Britain v. Mexico) UNRIAA
vol. V, p. 44; Sed contra, Straub claim, ILR vol. 20, p. 228.

% Sevenson claim (Great Britain v. Venezuela), 9 U.N.R.I.AA. p. 494;Bogovic claim, ILR vol. 21, p. 156;
Executors of F. Lederer (deceased) v. German Government.
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charactef® Although considerations of equity migbgem to endorse such a position, it has on
occasion been repudiat®d The inconclusiveness of thetharities make it unwise to propose a

rule on this subject.

Article 6
Multiple nationality and claim against athird State

1. Any State of which a dual or multiple national is a national may exercise
diplomatic protection in respeof that national against a State of which that person is
not a national.

2. Two or more States of nationality maynjty exercise diplomatic protection in
respect of a dual or multiple national.

Commentary

(1) Dual or multiple nationality is a fact of international life. An individual may acquire
more than one nationality as a result & garallel operation of the principlesja$ soli and

jus sanguinis or of the conferment afationality by naturalization or any other manner as
envisaged in draft arfie 4, which does not result in thentciation of a prior nationality.
Although the laws of some States do not pernairthationals to be natials of other States,
international law does not prohibit dual or multiple nationality: indeed such nationality was
given approval by article 3 tfie 1930 Hague Convention on Certain Questions Relating to the

Conflict of NationalityLaws, which provides:

“... a person having two or me nationalities may be regardasl its national by each of

the States whose nationality he possesses.”

It is therefore necessary to address thetgpresf the exercise adiplomatic protection
by a State of nationality in respect of a dual or multiple national. Draft article 6 is limited to the
exercise of diplomatic proteotn by one or all of the States of which the injured person is a

% E.M. Borchard The Diplomatic Protection of Citizens Abroad or the Law of International Claims (New York:
The Banks Low Publishing Co., 1915), p. 638aub claim.

¢ Eschauzier claim (Great Britain v. Mexico), at p. 209.
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national against a State of which that persarotsa national. The exercise of diplomatic
protection by one State of nationality againstther State of nationajiis covered in draft

article 7.

(2) Paragraph 1 allows a State of nationalitgxercise diplomatic ptection in respect of
its national even where that person is a nationahefor more other State&ike draft article 4,
it does not require a genuine or effective logween the national and the State exercising

diplomatic protection.

(3) Although there is support for the requiremeh& genuine or effective link between the
State of nationality and a dual or multiple national in the case of the exercise of diplomatic
protection against a State of which the inguperson is not a national, in both arbitral
decision& and codification endeavoutsthe weight of authority does not require such a
condition. In theSsalem case an arbitral tribunal held thzgypt could not raise the fact that the
injured individual had effective Persian nationality against a claim from the United States,

another State of nationality. It stated that:

“the rule of International Law [is] that ia case of dual nationality a third Power is not
entitled to contest the claim of one of the two powers whose national is interested in the

case by referring to the nationality of the other pow@r.”

This rule has been followed in other cdSemd has more recently been upheld by the
Iran-United States Claim Tribun&l. The decision not to requisegenuine or effective link in

% See the decision of the Yugoslav-Hungarian Mixed Arbitral Tribunal idefB®rn case Annual Digest of
Public International Law Cases, vol. 3, 1925-1926, case No. 205 of 12 July 1926.

% See article 5 of the 1930 Hague Convention on Certain Questions Relating to the Conflict of Nationality Laws;
resolution on Le Caractére national d’ une réclamation internationale présentée par un Etat en raison d’' un

dommage subi par un individu” adopted by the Institute of International Law at its Warsaw Session in 1965:
Résolutions de I’ Institut de Droit International, 1957-1991 (1992), p. 56 (art. 4 (b)); 1960 Harvard Draft Convention
on the International Responsibility of States for Injut@esliens, article 23 (3), in L.B. Sohn and R.R. Baxter,
“Responsibility of States for Injuries to the Econotmiterests of Aliens”, AJIL, vol. 55 (1961), p. 548;

Garcia Amador, Third Report on State Responsibilityfgarbook ... 1958, vol. Il, p. 61, document A/CN.4/111

(art. 21 (3)).

" Award of 8 June 1932, UNRIAA vol. II, p. 1165 at p. 1188.

™ See the decisions of the Italian-United States Conciliation Commissionhfethé claim of 10 June 1955,
ILR vol. 22 (1955), p. 443 at p. 456; thereano claim, decision No. 172 of 17 May 1957, ILR vol. 24 (1957),
pp. 464-465; and th&ankovic claim of 26 July 1963, ILR vol. 40 (1963), 1563 at p. 155.

2 SeeDallal v. Iran, Iran-U.S. C.T.R., vol. 3 (1983), p3.
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such circumstances accords with reason. Unlfikesituation in whiclone State of nationality
claims from another State of nationality irspect of a dual nationahere is no conflict

over nationality where one State of nationadiéeks to protect a dual national against a
third State.

4) In principle, there is no reason why twatgs of nationality may not jointly exercise a

right that attaches to each State of nationalRgragraph 2 therefore recognizes that two or more
States of nationality may jointly exercise diplomatic protection in respect of a dual or multiple
national against a State of which that person isanwtional. While the responsible State cannot
object to such a claim made by two or more States acting simultaneously and in concert, it may
raise objections where the claimant States bring separate claims either before the same forum o
different forums or where one State of nationdityngs a claim after anleér State of nationality

has already received satisfaction in respect to that claim. Problems may also arise where one
State of nationality waives the right to diplamgrotection while andier State of nationality
continues with its claim. It is difficult to codifyules governing varied situations of this kind.

They should be dealt with in accordance with gieneral principles of law recognized by

international anahational tribunalgoverning the satisfaction of joint claims.

Article7
Multiple nationality and claim against a State of nationality

A State of nationality may not exercidglomatic protection in respect of a
person against a State of which that persatsis a national unless the nationality of the
former State is predominant, both at the ddit@jury and at the date of the official
presentation of the claim.

Commentary

(1) Draft article 7 deals with the exercisedgflomatic protection bgne State of nationality
against another State of nationality. Wheread drétle 6, dealing with a claim in respect of a
dual or multiple national against a State of which the injured person is not a national, does not
require an effective link between claimant Statd aational, draft articl@ requires the claimant
State to show that its nationality is predominanthlat the time of the injury and at the date of
the official presentation of the claim.
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(2) In the past there was strong support ferrile of non-responsibility according to which
one State of nationality might nbting a claim in respect of a dumtional against another State
of nationality. The 1930 Hague Convention ont&ie Questions Relating to the Conflict of

Nationality Laws declares in article 4 that:

“A State may not afford diplomatic proteati to one of its nationals against a State
whose nationality such person also possesies.”

Later codification proposals adopted a similar apprfizafd there was also support for this
position in arbitral awardS. In 1949 in its advisory opinion in the case conceriegaration

for Injuries, the International Court of Justice descriliegl practice of States not to protect their
nationals against another State diawality as “the ordinary practice®.

(3) Even before 1930 there was, however, sugparbitral decisions for another position,
namely that the State of dominant or effectiveamality might bring proceedings in respect of a

national against anoth&tate of nationality’ This jurisprudence was relied on by the

™ See, too, art. 16 (a) of the 1929 Harvard Draft Convention of Responsibility of States for Damage Done in Their
Territory to the Person or Property of Foreigners, AJIL, vol. 23, Special Supplement (1929), pp. 133-139.

™ See art. 23 (5) of the 1960 Harvard Draft Convention reproduced in AJIL, vol. 55 on the International
Responsibility ofStates for Injuries to Aliens, reproduceddiiL, vol. 55 (1961), p. 548; article 4 (a) of the
resolution on Le Caractére national d’ une réclamation internationale présentée par un Etat en raison d’' un
dommage subi par un individu” adopted by the Institute of International Law atlie65 Warsaw Session.

™ SeeAlexander case (1898) 3 Moorénternational Arbitrations, p.2529 (United States-British Claims
Commission)Oldenbourg case, Decisions and Opinions of Commissioners, 5 October 1929 to 15 February 1930,
p. 97,Honey case, Further Decisions and Opinionsh&fCommissioners, subsequent to 15 February 1930, p. 13
(British-Mexican Claims Commission), cited in Z.R. Rode “Dual Nationals and the Doctrine of Dominant
Nationality” AJIL, vol. 53 (1959), p. 139 at pp. 140-14tams and Blackmore case, decision No. 64

of 3 July 1931, UNRIAA vol. V, pp. 216-217 (British-Mexican Claims Commission).

6 |.C.J. Reports 1949, p. 186.

" James Louis Drummond case 2 Knapp, P.C. Rep.,285, 12 Eng. Rep., #92;Brignone, Milani, Sevenson and
Mathinson cases (British-Venezuelan Mixed Claim Commission) reported in Ral&toezuelan Arbitrations of

1903, pp.710, 754-761, 438-455 and 429-438 respectiveédynevaro case (Permanent Court of Arbitration, 1912)
reported in ScotfThe Hague Court Reports, vol. 1, at p284;Hein case of 26 April and 10 May 1922
(Anglo-German Mixed Arbitral TribunalAnnual Digest of Public International Law cases, vol. 1, 1919-1922, case
No. 148, p216;Blumenthal case (French-German Mixed Tribund®icueil des Décisions des Tribunaux Mixtes,

vol. 3 (1924), p616;de Montfort case of 10 July 1926 (French-German Mixed Triburalhual Digest of Public
International Law Cases, vol. 3, 1925-1926, case No. 206 239;Pinson case (French-Mexican Mixed

Claims Commission)annual Digest of Public International Law Cases, vol. 4, 1927-1928, case Nos. 194 and 195
of 19 October 1928, p97-301;Tellech case of 25 May 1928 (United States-Austria and Hungary Tripartite Claim
Commission), 6 UNRIAAvyol. VI, p. 248.
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International Court of Just in another context in thidottebohm casé® and was given explicit
approval by Italian-United States Conciliation Commission irMbegé claim in 1955. Here

the Conciliation Commission stated that:

“The principle, based on the sovereign diyaf States, which excludes diplomatic
protection in the case of dual nationality, myisid before the principle of effective
nationality whenever such nationality is that of the claiming State. But it must not yield
when such predominance is not proved, because the first of these two principles is
generally recognized and may constituteiteigon of practical application for the

elimination of any possible uncertaint$.”

In its opinion, the Conciliation Commission held ttte principle of effective nationality and
the concept of dominant nationality were simplp sides of the same coin. The rule thus
adopted was applied by the@dxiliation Commission in over 50 subsequent cases concerning
dual national§® Relying on these cases, the Iran-Utif#ates Claims Twunal has applied

the principle of dominant and effiaee nationality in a number of cas¥s Codification

proposals have given approvalthis approach. In his Thiddeport on State Responsibility to

the Commission, Garcia Asdlor proposed that:

8 |.C.J. Reports 1955, pp.22-23. Nottebohm was not concerned with dual nationality but the Court found support
for its finding thatNottebohm had no effective link with Liechtenstein in cases dealing with dual nationality. See
also the judicial decisions referred to in footnote 65.

" ILR, vol. 22 (1955), p. 443 at p. 455 (para. V.5). See dddaeon case Nos. 218 and 227 of 15 May 1962
and 8 April 1963, UNRIAA, vol. XVI, p. 239 at p. 247.

8 See, for examplépaulding claim, decision No. 149, ILR, vol. 24 (1957), p. 4&angrilli claim

of 21 December 1956, ILR, vol. 24 (1957), p. 464stra claim, decision No. 165 of 28 February 1957, ILR,

vol. 24 (1956), p. 454uccini claim, decision No. 173 of 17 May 1957, ILR, vol. 24 (1957), p. $M4/oni Estate
claim, decision No. 169 of 9 May 1957, ILR, vol. 24 (1957), p. &&fspoli claim, decision No. 170 of

15 May 1957, ILRyol. 24 (1957), p. 457 Ganapini claim, decision No. 196 of 30 April 1959, ILR, vol. 30 (1959),
p. 366;Turri claim, decision No. 209 of 14 June 1960, ILR, vol. 30 (1960), p.Gidniero claim, decision

No. 186 of 20 January 195,R, vol. 30 (1959), p. 45IDi Cicio claim, decision No. 226 of 9 November 1962,
ILR, vol. 40 (1962), p. 148.

8 See, in particulaEsphahanian v. Bank Tejarat, Iran-U.S.C.T.R, vol. 2 (1983), p. 166; case No. A/18,
Iran-U.S.C.T.R, vol. 5 (1984), p. 25Mtaollah Golpira v. Government of the Islamic Republic of Iran,
Iran-U.SC.T.R, vol. 2(1983), p. 174 and ILR, vol. 72, p. 493.
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“In cases of dual or multiple nationality, the right to bring a claim shall be exercisable
only by the State with which the alien has #tronger and more genuine legal or other

ties.”®?

A similar view was advanced by Orrego Mitzuin his report to the International Law
Association in 2008

4) Even though the two condspre different the authorisaise the term “effective” or
“dominant” without distinction talescribe the required link beten the claimant State and its
national in situations in whicbne State of nationality bringsckaim against another State of
nationality. Draft article 7 doew®ot use either of these words to describe the required link but
instead uses the term “predominant” as it conveg=lement of relativity and indicates that the
individual has stronger ties witine State rather than anothée.tribunal considering this

question is required to balance the strengths of competing nationalities and the essence of this
exercise is more accurately captured by the term “predominant” when applied to nationality than
either “effective” or “dominant”. It is moreover the term used by the Italian-United States
Conciliation Commission in thiglergé claim which may be seen as the starting point for the

development of the present customary File.

(5) No attempt is mad® describe the factors to bééa into account in deciding which
nationality is predominant. The authorities indicate that such factors include habitual residence,
the amount of time spent in each country of natiopadiate of naturalization (i.e., the length of

the period spent as a national of the protecting State before the claim arose); place, curricula and
language of education; employment and findrot@rests; place of family life; family ties in

each country; participation in social and pulifie; use of language; taxation, bank account,

social security insurance; visits to the othext&of nationality; possessi and use of passport of

the other State; and military service. None oféhfestors is decisive and the weight attributed

to each factor will vary according the circumstances of each case.

8 Document A/CN.4/111, iearbook ... 1958, vol. II, p. 61, draft art. 21, para. 4.

8 “Interim Report on the ‘The Changing Law of Nationality of ClaimsTiternational Law Association (ILA)
Report of the 69th Conference (2000), pp. 646 (para. 11); confirmed in the final report adopted at the 2006 ILA
Conference in Toronto.

8 ILR, vol. 22 (1955), p. 455.
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(6) Draft article 7 is framed in negatiVanguage: “A State of nationality magt exercise
diplomatic protection ..unless’ its nationality is predominant. This is intended to show that the
circumstances envisaged by draft article 7 ateeteegarded as exceptional. This also makes it

clear that the burden of proof is on the clainfatatte to prove that its fianality is predominant.

(7) The main objection to a claim broughtdrye State of nationality against another State
of nationality is that this might permit a State, with which the individual has established a
predominant nationality subquent to an injury inflicted bihe other State of nationality, to
bring a claim against that State. This ob@tis overcome by the requirement that the
nationality of the claimant State siube predominant both at the datehe injury and at

the date of the official presentation of the claim. Althoughrégsirement echoes the principle
affirmed in draft article 5, paragrafhon the subject of continuous nationalitys not
necessary in this case to prove continuitpr&dominant nationality between these two dates.
The phrases “at the date of injury” and “at the date of the official presentation of the claim” are
explained in the commentary on draft articleThe exception to the continuous nationality rule
contained in draft articl®, paragraph 2, is not applicable here as the injured

person contemplated in draft article 7 will not have lost his or her other nationality.

Article8
Stateless per sons and refugees

1. A State may exercise diplomatic protentin respect of a stateless person who, at
the date of injury and at the date of the @i presentation of the claim, is lawfully and
habitually resident in that State.

2. A State may exercise diplomatic prction in respect of a person who is
recognized as a refugee by that State, in accordance with internationally accepted
standardswhen that person, at the date of mjand at the date of the official
presentation of the claim, is lawfullyd habitually resident in that State.

3. Paragraph 2 does not apply in respect of an injury caused by an internationally
wrongful act of the State of nationality of the refugee.
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Commentary

(1) The general rule was that a State migletreise diplomatic pretction on behalf of its
nationals only. In 1931 the United States-Mexican Claims Commissitkson Car Wheel
Company v. United Mexican Sates held that a stateless persamull not be the beneficiary of

diplomatic protection when it stated:

“A State ... does not commit an internatiodalinquency in inflicting an injury upon an
individual lacking nationalityand consequently, no Stateeimpowered to intervene or

complain on his behalf eitheefore or after the injury?®

This dictum no longer reflects the accurate position of international law for both stateless
persons and refugees. Contemporary internatianateflects a concern for the status of both
categories of persons. This is evidenceduiigh conventions as the Convention on the
Reduction of Statelessness of 18&ind the Convention Relating to the Status of Refugees
of 1951%

(2) Draft article 8, an exercise jmogressive development of the 1&departs from the
traditional rule that only nationals may benefirfr the exercise of giomatic protection and
allows a State to exercise diphatic protection in respect afnon-national where that person is
either a stateless person or a refugee. Althougt article 8 is to beeen within the framework
of the rules governing statelessness andyesfs, it has made no attempt to pronounce on the
status of such persons. It is concerned orily the issue of the exercise of the diplomatic

protection of such persons.

(3) Paragraph 1 deals with the diplomatiotpction of stateless persons. It gives no
definition of stateless persons. Such a di&bim is, however, to be found in the Convention
Relating to the Status &ftateless Persons of 185which defines a staes$s person “as a person

% UNRIAA, vol. IV, p. 669 at p. 678.
8 United NationsTreaty Series, vol. 989, p. 175.
8 1bid., vol. 189, p. 150.

% |n Al Rawi & Others, R (on the Application of) v. Secretary of State for Foreign Affairs andAnother [2006]
EWHC (Admin) an English court held that draft article 8 was to be consitexréslenda and “not yet part of
international law” (para. 63).

8 United NationsJreaty Series, vol. 360, p. 117.
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who is not considered as a nationakimy State under the operation of its Ia&}"This definition

can no doubt be considered as having acqairegastomary nature. A State may exercise
diplomatic protection in respect of such a persegardless of how he she became stateless,
provided that he or she was lawfully and habitually resident in that State both at the time of
injury and at the date of the official presentation of the claim. Habitual residence in this context

is intended to convey continuous residence.

(4) The requirement of both lawful residerssel habitual residence sets a high thresHold.
Althoughthis threshold is high and leads to a la€leffective protection for some individuals,
the combination of lawful residence and habitual residence is justified in the case of an
exceptional measure introduceell ege ferenda.

(5) The temporal requirements for the bringoi@ claim are contained in paragraph 1. The
stateless person must be a lawful and habitual resident of the claimant State both at the time of

the injury and at the date of the official presentation of the claim.

(6) Paragraph 2 deals with theldimatic protection of refugedsy their State of residence.
Diplomatic protection by the Statd residence is particularly iportant in the case of refugees
as they are “unable or unwilling to avail [theelves] of the protection of [the State of

Nationality]"

and, if they do so, run the risk of losirgfugee status in thgtate of residence.
Paragraph 2 mirrors the language of panalgra Important differences between stateless
persons and refugees, as evidenced by paragraph 3, explagnsepgrate paragraph has been

allocated to each category.

(7) Lawful residence and haibal residence are required preconditions for the exercise of
diplomatic protection of refugss, as with stateless perséhdespite the fact that article 28 of
the Convention Relating to the Status of iRgfes sets the lower threshold of “lawfully

% Article 1.

8 The terms “lawful and habitual” residence are based on the 1997 European Convention on Nationality,

article 6 (4) (g), where they are used in connection with the acquisition of nationality. See, too, the 1960 Harvard
Draft Convention on the International Responsibility of States for Injuries to Aliens, which includes for the purpose
of protection under this Convention a “stateless person having his habitual residence in that State”, article 21 (3) (c)

% Article 1 (A) (2) of the Convention Relating to the Status of Refugees.

% Habitual residence in this cext connotes continuous residence.
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staying™® for Contracting States in the issuingtafvel documents to refugees. Two factors
justify this position.First, the fact that the issue of tedhwlocuments, in terms of the Convention,
does not in any way entitle thelder to diplomatic protectiofi. Secondly, the necessity to set a

high threshold when introducing an exception to a traditional dalege ferenda.*®

(8) The term “refugee” in paragraph 2 is not limited to refugees as defined in

the 1951 Convention Relating to the Status of Beés and its 1967 Protocol but is intended to
cover, in addition, persons who do not strictbhnform to this definition. The Commission
considered using the term “recognized refugees”, which appears in the 1997 European
Convention on Nationality, which would have extended the concept to include refugees
recognized by regional instruments, suclhas1969 O.A.U. Convention Governing the Specific
Aspects of Refugee Problems in Afrifayidely seen as the model for the international
protection of refugee$,and the 1984 Cartagena Declarationthe International Protection of
Refugees in Central America, approvediiy General Assembly of the O.A.S. in 19&5.
However, the Commission preferred to set no limit to the term in order to allow a State to extend
diplomatic protection to any person that it recogniaed treated as a refugée. Such

recognition must, however, be based on “inteamatily accepted standards” relating to the
recognition of refugees. This term emphasithat the standards expounded in different
conventions and other internatidiastruments are to apply as Was the legal rules contained

in the 1951 Convention Relating to the 8tabf Refugees and its 1967 Protocol.

Thetravaux préparatoires of the Convention make it clear that “stay” means less than habitual residence.
See para. 16 of the Schedule to the Convention.

See para. (4) of the commentary to this draft article.

% Article 6 (4) (g).

United NationsTreaty Series, vol. 1001, p. 45. This Convention extends the definition of refugee to include
“every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing
public order in either part or whole of his country of origr nationality, is compelled to leave his place of habitual
residence in order to seek refuge in anothacgbutside his country of origin or nationality”.

% Note on International Protection submitted by the United Nations High Commissioner for Refugees,
document A/AC.96/830, p. 17, para. 35.

1% 0.A.S. General Assembly, XV Regular Session (1985).

191 For instance, it may be possible for a State to exercise diplomatic protection on behalf of a person granted
political asylum in terms of the 1954 Caracas Convention on Territorial Asylum, United Natiesty,Series,
vol. 1438, p. 129.
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9 The temporal requirements for the bringaig claim are repeated in paragraph 2. The
refugee must be a lawful and habitual resident of the claimant State both at the time of the injury

and at the date of the official presentation of the claim.

(10) Paragraph 3 provides that the State ofgefmay not exercisembmatic protection in

respect of a refugee against the State of nationality of the refugee. To have permitted this woulc
have contradicted the basic approach of the present draft articles, according to which nationality
is the predominant basis for the exercise of diglberprotection. The pagaaph is also justified

on policy grounds. Most refugees have seriousptaints about their treatment at the hand of

their State of nationality, from which they haled to avoid persecution. To allow diplomatic
protection in such cases would be to open thedijates for internatnal litigation. Moreover,

the fear of demands for such action by re&ggmight deter States from accepting refugees.

(11) Both paragraphs 1 and Dypide that a State of refugenay exercise diplomatic
protection”. This emphasizes thescretionary nature of theght. A State has a discretion
under international law whether to exercisglaiinatic protection imespect of a nationaf?

Afortiori it has a discretion whether to extend sudltgution to a statelegperson or refugee.

(12) Draft article 8 is concerdeonly with the diplomatic prettion of stateless persons and
refugees. It imot concerned with the confaent of nationality upon such persons. The exercise
of diplomatic protectiorn respect of a stateless persomefugee cannot and should not be seen
as giving rise to a legitimate expectation ¢f tonferment of nationality. Draft article 28 of

the 1951 Convention Relating to the Status of Be@s, read with paragraph 15 of its Schedule,
makes it clear that the issue of a travel document to a refugee does not affect the nationality of
the holder.A fortiori the exercise of diplomatic protean in respect of a refugee, or a

stateless person, should in no way be constageaifecting the nationality of the protected

person.

102 See draft articles 2 and 19 and commentaries thereto.
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CHAPTER 111
LEGAL PERSONS
Article9
State of nationality of a cor por ation

For the purposes of the diplomatiofaction of a corporation, the State of
nationality means the State under whose lavctrporation was incorporated. However,
when the corporation is controlled by natitsnaf another State or States and has no
substantial business adties in the State of incorporati, and the seat of management
and the financial control of the corporatioe &oth located in another State, that State
shall be regarded as the State of nationality.

Commentary

(1) Draft article 9 recognizes that diplomghiotection may be extended to corporations.
The first part of the article follows the samenfula adopted in draft article 4 on the subject of
the diplomatic protection of natal persons. The provision makesléar that in order to qualify
as the State of nationality for the purposedipfomatic protection o& corporation certain
conditions must be met, as is the case téhdiplomatic proteabn of natural persons.

(2) State practice is largely concerned withdh@omatic protection oforporations, that is
profit-making enterprises with limited liability whose capital is generally represented by shares,
and not other legal persons. This explainy Wie present article, and those that follow, are
concerned with the diplomatic peation of corporations and shhaodders in corporations. Draft

article 13 is devoted to the positionlefjal persons other than corporations.

(3) As with natural persons, the granting of nationality to a corporation is “within the
reserved domain” of a Stat®. As the International Court of Justice stated in the

Barcelona Traction case:

“... international law has to recognize the corporate entity as an institution created by

States in a domain essentially within tremestic jurisdiction. This in turn requires

103 Nationality Decrees issued in Tunis and Morocco case.
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that, whenever legal issues arise concerning the rights of States with regard to the
treatment of companies andasbholders, as to which righinternational law has not

established its own rules, it has to refethe relevant rules of municipal la#?*

Although international law has males of its own for the créan, management and dissolution

of a corporation or for the rights of sharehofdand their relationship with the corporation, and
must consequently turn to municipal law foidance on this subject, it is for international law

to determine the circumstances in which a Stadg exercise diplomatigrotection on behalf of

a corporation or its shareholderBhis matter was addressed by the International Court of Justice
in Barcelona Traction when it stated that international law “attributes the right of diplomatic
protection of a corporate entity to the State unlderdaws of which it is incorporated and in
whose territory it has its registered officg®. Here the Court set two conditions for the
acquisition of nationality by a corporatiorr filne purposes of diplomatic protection:

incorporation and the presence of the registered office of the company in the State of
incorporation. As the laws of most Stateguiee a company incorporated under its laws to
maintain a registered office in its territory, evethis is a mere fictiorincorporation is the most
important criterion for the purposesdiplomatic protection. The Court Barcelona Traction

was not, however, satisfied with incorporation asgble criterion for the excise of diplomatic
protection. Although it did not reitate the requirement of a “geneiconnection” as applied in
the Nottebohm case'” and acknowledged that “in the faular field of the diplomatic

protection of corporate entities, no absolute ééshe ‘genuine conmtion’ has found general
acceptance'® it suggested that in addition to incorporation and a registered office, there was a
need for some “permanent and close conoattietween the State exercising diplomatic
protection and the corporatid®. On the facts of this case the Court found such a connection in
the incorporation of the company in Canada faerd0 years, the maintenance of its registered
office, accounts and share register there, the holafibgard meetings there for many years, its

listing in the records of the Canadian tax authorities and the general recognition by other States

194 Barcelona Traction case, at pp. 33-34, para. 38.
1% |bid., p. 42, para. 70.

1% 1bid., p. 42, para. 70Nottebohm case.

197 1.C.J. Reports 1970, p. 42, para. 70.

1% pid., p. 42, para. 71.
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of the Canadian nationality of the compaffyy.All of this meant, said the Court, that “Barcelona
Traction’s links with Canda are thus manifold® In Barcelona Traction the Court was not
confronted with a situation in which a compamas incorporated in orgtate but had a “close
and permanent connection” widimother State. One can onlyesplate what the Court might

have decided in such a situation. Draficée 9 does, however, provide for such cases.

4) Draft article 9 accepts the basic premisBarfcelona Traction that it is incorporation

that confers nationality on a corporation for pfugposes of diplomatiprotection. However, it
provides an exception in a particular sitaativhere there is no other significant link or
connection between the State of incorporation and the corporation itself, and where certain
significant connections exist with another Stateyimch case that other State is to be regarded
as the State of nationality for the purpose pfathatic protection. Ricy and fairness dictate
such a solution. It is wrong to place the smbel exclusive right to exercise diplomatic
protection in a State with which the corpooathas the most tenuous connection as in practice
such a State will seldom be preparto protect such a corporation.

(5) Draft article 9 provides that in the fiisstance the State in which a corporation is
incorporated is the State of nationality entitte exercise diplonta protection. When,

however, the circumstances indicate that theaatpon has a closepanection with another

State, a State in which the seat of management and financial control are situated, that State shall
be regarded as the State of nationality withritjlet to exercise diploatic protection. Certain
conditions must, however, be fulfilled before this occurs. First, the corporation must be
controlled by nationals of another State. @elly, it must have no sulasitial business activities

in the State of incorporation. Thirdly, both theat of management atite financial control of

the corporation must be located in another State. Only where these conditions are cumulatively
fulfilled does the State in which the corporation has its seat of management and in which it is

financially controlled quiiy as the State of nationality forefpurposes of diplomatic protection.

% 1bid., pp. 42-43, paras. 71-76.
10 1pid., p. 42, para. 71.
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(6) In Barcelona Traction the International Court of Justice warned that the granting of the
right of diplomatic protection to the Statesnaftionality of shareholders might result in a
multiplicity of actions which “could create an atmosphere of confusion and insecurity in
international economic relation§® The same confusion might result from the granting of the
right to exercise diplomatic pmttion to several States with whia corporation enjoys a link or
connection. Draft article 9 doest allow such multiple actionsThe State of nationality with

the right to exercise diplomatic protection is eitther State of incorporation ,af the required
conditions are met, the State of the seat of mament and finanal control of the corporation.

If the seat of management and the place of financial control are located in different States, the

State of incorporation remains the Stamditled to exercise gilomatic protection.

Article 10
Continuous nationality of a corporation

1. A State is entitled to exercise diplomatic protection in respect of a corporation
that was a national of that State, or itsqacessor State, continuously from the date of
injury to the date of the official presentationtbé claim. Continuity is presumed if that
nationality existed at both these dates.

2. A State is no longer entitled to exercise diplomatic protection in respect of a
corporation that acquires tinationality of the State against which the claim is brought
after the presentation of the claim.

3. Notwithstanding paragraph 1, a State continues to be entitled to exercise
diplomatic protection in respect of a coratbon which was its nainal at the date of

injury and which, as the result of the injury, has ceased to exist according to the law of
the State of incorporation.

Commentary

(1) The general principles relating to the regment of continuous fianality are discussed
in the commentary to draft article 5. In praetmroblems of continuous nationality arise less in
the case of corporations than with natural pess Whereas natural persons change nationality
easily as a result of naturalization, marriag@doption, and State succession, corporations

generally change nationality only by being renfied or reincorporated in another State, in

" 1bid., p. 49, para. 96.
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which case the corporation assumes a new paliggrthereby breaking the continuity of
nationality of the corporatiol? The most frequent instance in which a corporation may change

nationality without changing legal persditais in the case of State succession.

(2) Paragraph 1 asserts the traditional principle that a State is entitled to exercise diplomatic
protection in respect of a corporation that wagsdaonal both at the time of the injury and at the
date of the official presentation of the claithalso requires continty of nationality between

the date of the injury and the date of the offigiresentation of the claim. These requirements,
which apply to natural persons as well, are examined in the commentary to draft article 5. The
date of the official presentation of the clainpreferred to that of the date of the award, for

reasons explained in the commentary to daeftle 5. An exception is, however, made in
paragraph 2 to cover cases in which the Cotporacquires the nationality of the State against

which the claim is brought after the presentation of the claim.

(3) The requirement of continuity of namiality is met where a corporation undergoes a
change of nationality as a result of the succession of Statérs effect, this is an exception to
the continuity of nationality rule This matter is covered by theference to “predecessor State”

in paragraph 1.

4) The word “claim” in paragraph 1 includes both a claim submitted through diplomatic
channels and a claim filed befargudicial body. Such a ¢fa may specify the conduct that the
responsible State should take in order to ceasertvegful act, if it is continuing, and the form

reparation should takg?

12 See Mixed Claims Commission, United States-Venezuela constituted under the Protocol of 17 February 1903,
the Orinoco Seamship Company Case, UNRIAA, vol. IX., p. 180. Here a company incorporated in the

United Kingdom transferred its claim against the Venezu@overnment to a successor company incorporated in

the United States. As the treaty establishing the Commipsionitted the United States to bring a claim on behalf

of its national in such circumstances, the claim was allowed. However, Umpire Barge made it clear that, but for the
treaty, the claim would not have been allowidd., at p. 192. See tdaewen Group Incv. U.SA,, at

paragraph 220.

13 See further on this subject tRanevezys-Saldutiskis Railway case, at p. 18. See also Fourth Report on
Nationality in relation to the Succession of Statesydwnt A/CN.4/489, which highlights the difficulties
surrounding the nationality of legal persons in relation to the succession of States.

14 see, further, article 43 of the draft articles on the Responsibility of States for Internationally Wrongful Acts and
the commentary thereto.
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(5) In terms of paragraph 2, a State is not edtiibeexercise diplomatic protection in respect
of a corporation that acquires the nationality @f 8tate against which the claim is brought after
the presentation of the claim. This paragrapfesigned to cater for the type of situation that
arose in thé.oewen case™ in which a corporation ceased to exist in the State in which the claim
was initiated (Canada) and was igamized in the respondent Stétee United States). This

matter is further considered in the commentary to draft artitie 5.

(6) Difficulties arise in respect of the exerctdediplomatic protection of a corporation that
has ceased to exist according to the law of the State in which it was incorporated and of which it
was a national. If one takes the position that3kate of nationality of such a corporation may
not bring a claim as the corporation no longer exastse time of presentation of the claim, then
no State may exercise diplomatic protection in eespf an injury to the corporation. A State
could not avail itself of the nationality of the shlaolders in order to bring such a claim as it
could not show that it had the necessary interest at the time the injury occurred to the
corporation. This matterdubled several judges in tBarcelona Traction casé'’ and it has
troubled certain courind arbitral tribunafd® and scholar§® Paragraph 3 adopts a pragmatic
approach and allows the Statenationality of a corporation to excise diplomatic protection in
respect of an injury suffered by the corporation when it was its national and has ceased to
exist - and therefore ceased to be its national - as a result of the injury. In order to qualify, the
claimant State must prove that it was because of the injury in respect of which the claim is

brought that the corporation has ceased to eldatagraph 3 must be read in conjunction with

> Op. cit. at para. 220.
18 paragraphs (5) and (13).

17 Judges JessupC.J. Reports 1970, at p. 193, Grosbid., at p. 277, and Fitzmauricdjd., at pp. 101-102, and
Judgead hoc Riphagenjbid., at p. 345.

118 See th&unhardt and co., case (Opinions in the American-Venezuelan Commission of 1903), UNRIAA,
vol. XlI, p. 171, and particularly the dissenting opinion of the Venezuelan Commissioner, Mr. Padl, at p. 180;
F.W. Flack, on behalf of the Estate of the Late D.L. Flack (Great Britain) v. United Mexican States, decision No. 10
of 6 December 1922)NRIAA, vol. V, p. 61 at p. 63.

1191 | Caflisch,La protection des sociétés commerciales et desintérétsindirects en droit international public (The
Hague: Martinus Nijhoff Publishers, 1969), pp. 206-7; W.E. Beckett, “Diplomatic Claims in Respect of Injuries to
Companies”Transactions of the Grotus Society, vol. 17 (1932), p. 158 at p. 191; E. Wylea Régle Dite de la

Continuité de la Nationalité dans |e Contentieux International (Paris: PUF, 1990), pp. 197-202.
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draft article 11, paragraph (a), wh makes it clear that the State of nationality of shareholders
will not be entitled to exercise diplomatic protection in respect of an injury to a corporation that

led to its demise.

Article 11
Protection of shareholders

The State of nationality of shareholders in a corporation shall not be entitled to
exercise diplomatic protection nrespect of such shareholders in the case of an injury to
the corporation unless:

(@ The corporation has ceased to exist according to the law of the State of
incorporation for a reason unrelated to the injury; or

(b) The corporation had, at the datamgtiry, the nationality of the State
alleged to be responsible for causing theryn and incorporation in that State was
required by it as a precondition for doing business there.

Commentary

(1) The most fundamental principle of the diplatic protection of corporations is that a
corporation is to be protected by thatstof nationality othe corporation and ntiy the State

or States of nationality of the shareholdera torporation. This principle was strongly

reaffirmed by the International Court of Justice inBaecelona Traction case. In this case the
Court emphasized at the outset that it was coreceonly with the question of the diplomatic
protection of shareholders in “a limited liability company whose capital is represented by
shares™ Such companies are characterized by a clear distinction between company and
shareholder¥* Whenever a shareholder’s interests are harmed by an injury to the company, it
is to the company that the shareholder nask to take action, fofalthough two separate

entities may have suffered from the same wrong, it is only one entity whose rights have been
infringed”.** Only where the act complained of is aimed at the direct rights of the shareholders

1201.C.J. Reports 1970, p. 34, para. 40.
21 |pid., p. 34, para. 41.
122 1pid., p. 35, para. 44.
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does a shareholder haveiadependent right of actioi> Such principles governing the
distinction between company and shareholderd,tka Court, are derived from municipal law

and not international law*

(2) In reaching its decision that the Staténabrporation of a company and not the State(s)
of nationality of the shareholders in the companthe appropriate State exercise diplomatic
protection in the event of injury to a company, the CouBaircelona Traction was guided by a
number of policy considerations. First, when shafders invest in a corporation doing business
abroad they undertake risks, including the tisM the State of nationality of the corporation

may in the exercise of its discretion declinexercise diplomatic ptection on their behalf
Secondly, if the State of nationality of shamklers is permitted texercise diplomatic

protection, this might lead to a multiplicity ofaiins by different States, as frequently large
corporations comprise shareholders of many nationalffie; this connection the Court
indicated that if the shareholte State of nationality was emyered to act on his behalf there
was no reason why every individual shesteler should not enjoy such a right. Thirdly, the

Court was reluctant to apply by way of analogy rules relating to dual nationality to corporations
and shareholders and to allow the Statasatibnality of both to exercise diplomatic

protection'®

(3) The Court irBarcelona Traction accepted that the State(s) of nationality of shareholders
might exercise diplomatic prettion on their behalf in two situations: first, where the

company had ceased to exist in its place of incorporatiewhich was not the case with

the Barcelona Traction; secondly, where the State of imporation was itself responsible for
inflicting injury on the company and the foreighareholders’ sole means of protection on the
international level was through their State(s) of nationiafispwhich was not the case with

22 |bid., p. 36, para. 47.

24 |bid., p. 37, para. 50.

125 |bid., p. 35, para. 43; p. 46, @es. 86-87; p. 50, para. 99.
128 |bid., pp. 48-49, paras. 94-96.

27 |bid., p. 48, paras. 94-95.

128 |pid., p. 38, para. 53; p. 50, para. 98.

129 |pid., pp. 40-41, paras. 65-68.

30 1pid., p. 48, para. 92.
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Barcelona Traction. These two exceptions, which were not thoroughly examined by the
Court inBarcelona Traction because they were not relevant to the case, are recognized in
paragraphs (a) and (b) of draft article 11. Asgthareholders in a company may be nationals of
different States, several Statdsnationality may be able to ercise diplomatic protection in
terms of these exceptions. In practice, howesttes will, and shouldpordinate their claims
and make sure that States whose nationatsthel bulk of the share capital are involved as

claimants.

(4) Draft article 11 is restricted to the intesest shareholders in@rporation as judicial
decisions on this subject, includiBgrcelona Traction, have mainly addssed the question of
shareholders. There is no clear authority @right of the State of nationality to protect
investors other than shareholdexgch as debenture holders, nominged trustees. In principle,
however, there would seem to be no good reasgrtinehState of nationality should not protect

such person§!

(5) Draft article 11, paragraph (a) requires thatcorporation shall ke “ceased to exist”
before the State of nationality of the shareholders shall be entitled to intervene on their behalf.
Before theBarcelona Traction case the weight of authority favoured a less stringent test, one
that permitted intervention on behalf of shareholders when the company was “practically
defunct”’* The Court irBarcelona Traction, however, set a higher threshold for determining

the demise of a company. The “paralysis” or “precarious financial situation” of a company was
dismissed as inadequdf&. The test of “practically defunct” was likewise rejected as one “which
lacks all legal precision®** Only the “company’s status in law” was considered relevant. The

Court stated: “Only in the event of the legal demise of the company are the shareholders

13! This is the approach adopted by the United Kingdom. See United Kingdom of Great Britain and
Northern Ireland: “Rules Applying to International Claims” reproduced in document A/CN.4/561/Add.1, Annex.

32 Delagoa Bay Railway Co. case, B.J. Moordigest of International Law, vol. VI (1906), p. 648El Triunfo
claim; B.J. MooreDigest of International Law, vol. VI (1906), p. 649Baasch & Romer case,
Netherlands-Venezuelan Mixed Commission, 28 February 1903, UNRIAAX, p. 713 at p. 723.

133 1.C.J. Reports 1970, pp. 40-41, paras. 65 and 66.
B34 1pid., p. 41, para. 66.
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deprived of the possibility of a remedy availlihrough the company; it is only if they became
deprived of all such possibility that an independent right of action for them and their
Government could arisé® Subsequent support has been mitethis test by the European
Court of Human Right&®

(6) The Court irBarcelona Traction did not expressly stateahthe company must have
ceased to exist itihe place of incorporation as a precondition to shareholders’ intervention.
Nevertheless it seems clear in the context of the proceedings before it that the Court intended
that the company should have ceased to exiskilstate of incorporation and not in the State in
which the company was injured. The Court was prepared to accept that the company was
destroyed in Spaiff’ but emphasized that this did not aftfés continued existence in Canada,
the State of incorporation: “In the present caseBHreelona Traction is in receivership in the
country of incorporation. Far from implying the demise of the entity or of its rights, this much
rather denotes that those rights are preservesbftong as no liquidation has ensued. Though
in receivership, the company continues to exXfét.A company is “born” in the State of
incorporation when it is formed or incorporatbdre. Conversely, it “dies” when it is wound up
in its State of incorporation, the State which gaws existence. It therefore seems logical that
the question whether a company has ceaseddt ard is no longer able to function as a
corporate entity, must be determined byldve of the State in which it is incorporated.

(7) The final phrase “for a reason unrelated to the injury” aims to ensure that the State of
nationality of the shareholdersiWwnot be permitted to bring procei@ds in respect of the injury
to the corporation that is the cause of the corporation’s demise. This, according to draft
article 10, is the continuing right of the Stafenationality of the corporation. The State of
nationality of the shareholders will therefore only be able to exercise diplomatic protection in

respect of shareholders who have sufferedrasut of injuries sustained by the corporation

35 1pid., see also, the separate opinions of Judges Nisida,p. 256 and Ammouribid., pp. 319-320.
136 Agrotexim case, ECHR Series A (1995), No. 330-A, p. 25, para. 68.

B371.C.J. Reports 1970, p. 40, para. 65. See too the separate opinions of Judges Fitznidigicp, 75 and Jessup,
ibid., p. 194.

38 pid., p. 41, para. 67.
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unrelated to the injury that might have giveserto the demise of the corporation. The purpose
of this qualification is to limit the circumstances in which the State of nationality of the

shareholders may intervene on behalf of sldreholders for injury to the corporation.

(8) Draft article 11, paragraph (b), giveseeffto the exception allowing the State of
nationality of the shareholders in a corporatiomxercise diplomatic ptection on their behalf
where the State of incorporatianitself responsible for inflicting injury on the corporation. The
exception is limited to cases where incorporation was required by the State inflicting the injury

on the corporation as a precondition for doing business there.

(9) There is support for such an exceptin State practice, arbitral awattisand doctrine.
Significantly the strongest support for interventanthe part of the State of nationality of the
shareholders comes from three claimg/hich the injured corporation had bemmmpelled to

e'* and

incorporate in the wrongdoing StatBelagoa Bay Railway,*® Mexican Eagl
El Triunfo.** While there is no suggestion in the language of these claims that intervention is to
be limited to such circumstances, there is no douwtttitlis in such cases that intervention is

most needed. As the Government of the dhKexgdom replied to the Mexican argument in
Mexican Eagle that a State might not intervene ormak of its shareholders in a Mexican

company:

“If the doctrine were admitted that a Government can first make the operation of
foreign interests in its tatories depend upon their ingmoration under local law, and

then plead such incorporation as theificstion for rejecting foreign diplomatic

39 Delagoa Bay Railway Company; Mexican Eagle (El Aguila), M. Whiteman Digest of International Law,

vol. VIII, pp. 1272-1274Romano-Americano, Hackworth,Digest of International Law, vol. V, p. 841l Triunfo

award of 8 May 1902, UNRIAA, vol. X\W. 467;Deutsche Amerikanische Petroleum Gesellschaft Oil Tankers

award of 5 August 1926, UNRIAA, vol. I, p. 779 at p. 790. For a comprehensive examination of the authorities,
see L. Caflischl.a protection des sociétés commerciales ... op. cit; M. Jones, “Claims on Behalf of Nationals who

are Shareholders in Foreign Companies”, BYBIL, vol. 26 (1949), p. 225. See, too, E. Jiménez de Aréchaga
“International Responsibility”, in Max Sgrensen (egnual of International Law (New York: St. Martin’s

Press, 1968), p. 531 at pp. 580-581.

140 pid.
141 pid.
12 pid.
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intervention, it is clear that the means would never be wanting whereby foreign
Governments could be prevented frerercising their undoubted right under

international law to protect the commercial interests of their nationals abfdad.”

(10) InBarcelona Traction, Spain, the respondent State, wasthetState of nationality of the
injured company. Consequently, the exceptinder discussion was not before the Court.
Nevertheless, the Court did makespiag reference to this exception:

“It is quite true that it has been maintained that, for reasons of equity, a State
should be able, in certain cases, to take gptbtection of its nainals, shareholders in
a company which has been the victim of a violation of international law. Thus a theory
has been developed to the effect thatStae of the shareholders has a right of
diplomatic protection when ¢hState whose responsibility is invoked is the national State
of the company. Whatever the validity of this theory may be, it is certainly not
applicable to the present case, since Spain is not the national State of Barcelona

Traction.**

Judges Fitzmauricé® Tanakd™® and Jessufy expressed full suppairt their separate
opinions inBarcelona Traction for the right of the State of nationality of the shareholders to

intervene when the company was injured by the State of incorpot@tion.

While both Fitzmauric® and Jessup conceded that the need for such a rule was particularly
strong where incorporation was required @secondition for doing business in the State of

3 M. WhitemanDigest of International Law, vol. 8 (Washington D.C.: USA Department of State, 1967),

pp. 1273-1274.

1441.C.J. Reports 1970, p. 48, para. 92.
¥ |bid., pp. 72-75.

¥ |bid., p. 134.

¥ |bid., pp. 191-193.

8 Judge Wellington Koo likewise supported this position inGhge concerning the Barcelona Traction, Light
and Power Company Limited, Preliminary Objections, 1.C.J. Reports 1964, p. 58, para. 20.

9 1.C.J. Reports 1970, p. 73, paras. 15 and 16.

0 1bid., pp. 191-192.
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incorporation, neither was prepared to limit thie mo such circumstances. Judges Padilla

151 152

Nervo® Morelli*®? and Ammourt®® on the other hand, were vigorously opposed to the

exception.

(11) Developments relating to the proposed exception in theBaosttona Traction period
have occurred mainly in the context of treati®dNevertheless they do indicate support for the
notion that the shareholders of a company may intervene against the State of incorporation of
the company when it has been responsible for causing injury to the coffbanyheCase
Concerning Elettronica Scula Sp.A. (ELS)™ a Chamber of the International Court of Justice
allowed the United States to bring a claim agaditady in respect of damages suffered by an
Italian company whose shares were whollyned by two American companies. The Court
avoided pronouncing on the compatibildits finding with that oBarcelona Traction or on the
proposed exception left openkarcelona Traction despite the fact that Italy objected that the
company whose rights were alleged to have lvésated was incorporated in Italy and that the
United States sought to protect thghtis of shareholders in the comparfy.This silence might
be explained on the ground that the Chamizes not concerned with the evaluation of
customary international law but with the interpretation of a bilateral Treaty of Friendship,
Commerce and Navigation which provided for phetection of United States shareholders
abroad. On the other hand, the propasezkption was clearly before the Chambérlt is thus
possible to infer support for the exception in favoithe right of the State of shareholders in a

B 1pid., pp. 257-259.
52 1bid., pp. 240-241.
53 1hid., p. 318.

1 SeeSEDCO Inc. v. National Iranian Oil Company and the Islamic Republic of Iran case No. 129,

of 24 October 1985, ILR, vol. 84, pp. 484, 496 (intetimg article VII (2) of the Algiers Claims Settlement
Declaration)Liberian Eastern Timber Corporation (LETCO) v. The Government of the Republic of Liberia ICSID
Reports, vol. 2 (1994), p. 346 (interpreting art. 25 of the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, United Naliwasy Series, vol. 575, p. 159).

155 1.C.J. Reports, 1989, p. 15.
% |bid., pp. 64 (para. 106), 79 (para. 132).

7 This is clear from an exchange of opinions between Judgeshitiapp. 87-88 and Schwebdhjd., p. 94 on
the subject.
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corporation to intervene against the State of incorporation when it is responsible for causing
injury to the corporatiof™

(12) BeforeBarcelona Traction there was support for thpgoposed exception, but opinions
were divided over whether, or ¥ethat extent, State practice and arbitral decisions recognized it.
Although arbitral decisions affirmed the priplg contained in the eeption these decisions

were often based on special agreets between States granting a right to shareholders to claim
compensation and, as a consequence, wenmegetssarily indicative & general rule of

customary international law® Theobiter dictum in Barcelona Traction and the separate

opinions of Judges Fitzmaurice, Jessup anthKka have undoubtedly added to the weight of
authority in favour of the exception. Subsequielopments, albeit in the context of treaty
interpretation, haveanfirmed this trend® In these circumstances it would be possible to
sustain a general exception on the basis of jaldapinion. However, @ft article 11, paragraph
(b), does not go this far. Instead it limits the exception to what has been described as a “Calvo
corporation”, a corporation whose incorporationeltke Calvo Clause, is designed to protect it

from the rules of internationalMarelating to diplomac protection. It limits the exception to the

situation in which the corporati had, at the date of the injufy further restrictive feature), the
nationality of the State allegedbe responsible for causing th¢uiry and incorporation in that
State was required by it as a precondition for dbugjness there. It is not necessary that the
law of that State require incorporation. Qth@ms of compulsion might also result in a

corporation being “rguired” to incorporate in that State.

%8 This view is expressed by Yoram Dinstein in “Diplomatic Protection of Companies under International Law”, in
K. Wellens (ed.)|nternational Law: Theory and Practice, Essaysin Honour of Eric Suy (The Hague: Martinus
Nijhoff Publishers, 1998), p. 505 at p. 512.

1% see the submission to this effect by the United States in A/CN.4/561, pp. 34-35.

180 According to the United Kingdom'’s 1985 Rules Applying to International Claims, “where a United Kingdom
national has an interest, as a shareholder or otherwige&dmpany incorporated in another State and of which it is
therefore a national, and that State injures the compéaryMajesty’s Government may intervene to protect the
interests of the United Kingdom national” (Rule VI), reprinted in ICLQ, vol. 37 (1988), p. 1007 and reproduced
in document A/CN.4/561/Add.1, Annex.
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Article 12
Direct injury to shareholders

To the extent that an internationally wrongful act of a State causes direct injury to
the rights of shareholders as such, asmdisfrom those of the corporation itself, the
State of nationality of any such shareholders is entitled to exercise diplomatic protection
In respect of its nationals.

Commentary

(1) That shareholders qualify for diplomatiofgction when their own rights are affected

was recognized by the CourtBarcelona Traction when it stated:

“... an act directed against and infringing only the company’s rights does not involve
responsibility towards the shareholders, eWéneir interests ar affected. ... The
situation is different if the act complained of is aimed at the direct rights of the
shareholder as such. It is well known ttiere are rights which municipal law confers
upon the latter distinct from those of the c@mp, including the right to any declared
dividend, the right to attend and vote at generaétings, the right to share in the residual
assets of the company on liquidation. Whenewver of his direct rights is infringed, the

shareholder has an independent right of acttthn.”

The Court was not, however, callapon to consider this matter any further because Belgium
made it clear that it did not a its claim on an infringement of the direct rights of the
shareholders.

(2) The issue of the protection of the direghts of shareholders came before the Chamber
of the International Court of Justice in tBeS case'®* However, in that case, the rights in
question, such as the rights of the shareholdeosganize, control and manage the company,
were to be found in the Treaty of Friendsi@i@mmerce and Navigation that the Chamber was
called on to interpret and the &hber failed to expound on the rsilef customary international

161 1.C.J. Reports 1970, p. 36, paras. 46-47.
162 1.C.J. Reports 1989, p. 15.
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law on this subject. IAgrotexim,*®

the European Court of Human Rights, like the Court in
Barcelona Traction, acknowledged the right of shareholdergtotection in respect of the direct

violation of their rights, but held that casu no such violation had occurréd.

(3) Draft article 12 makes no attempt toyide an exhaustive list of the rights of

shareholders as distinct from tleosf the corporation itself. IBarcelona Traction the

International Court mentioned the most obvioustsgif shareholders - the right to a declared
dividend, the right to attend and vote at genermtings and the right to share in the residual
assets of the company on liguiida - but made it clear that this list is not exhaustive. This

means that it is left to courts to determiar,the facts of individual cases, the limits of such

rights. Care will, however, have to be taken to draw clear lines between shareholders’ rights anc
corporate rights, particularly in respect of tfight to participate in the management of

corporations. That draft article is to be interpreted restrictively is emphasized by the phrases
“the rights of the shareholders as such” aglits “as distinct from those of the corporation

itself”.

(4) Draft article 12 does not specify the legal order that must determine which rights belong
to the shareholder as distinct from the corporation. In most cases this is a matter to be decided
by the municipal law of the State of incorpitma. Where the company is incorporated in the
wrongdoing State, however, there may be & ¢asthe invocation of general principles of
company law in order to ensure that the rigiftéoreign shareholders are not subjected to

discriminatory treatmerif®
Article 13

Other legal persons

The principles contained in this chapsball be applicable, as appropriate, to the
diplomatic protectiorof legal persons otlhéhan corporations.

163 eries A, No. 330-A.
184 1pid., p. 23, para. 62.

1% In his separate opinion ELSl, Judge Oda spoke of “the general principles of law concerning companies” in the
context of shareholders’ rightsC.J. Reports 1989, at pp. 87-88.
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Commentary

(1) The provisions of this Chapter have hitbdocused on a partical species of legal
person, the corporation. There are two explanafmnthis. First, corporations, unlike other
legal persons, have certain common, uniform festuthey are profit-making enterprises whose
capital is generally represented by shares, in which there is a firm distinction between the
separate entity of the corporation and the shareholders, with limited liability attaching to the
latter. Secondly, it is mainly the corporatiomlike the public enterprise, the university, the
municipality, the foundation and other such lggersons, that engages in foreign trade and
investment and whose activities fuel not only éingines of internatioh@conomic life but also
the machinery of international dispute settlement. Diplomatic protection in respect of legal
persons is mainly about the prdiea of foreign investment. This is why the corporation is the
legal person that occupies centre stage in #ié &f diplomatic protection and why the present

set of draft articles do - arsthould - concern themselves largely with this entity.

(2) In the ordinary sense of the word, “person” is a human being. In the legal sense,
however, a “person” is any b@nobject, association or ititsition which the law endows with
the capacity of acquiring rights and incurrithgties. A legal system may confer legal
personality on whatever object or associationeapés. There is no consistency or uniformity
among legal systems in the cerhent of legal personality.

(3) There is jurisprudential Bate about the legahture of juristipersonality and, in
particular, about the mannerwhich a legal person comes iriieing. The fiction theory
maintains that no juristic person can come rgng without a formal act of incorporation by
the State. This means that a body other thaatural person may @l the privileges of
personality by an act of State, which by a @iotof law equates it torgatural person, subject to
such limitations as the law may impose. Acaagdo the realist theory, on the other hand,
corporate existence is a reality and does notriépa State recognition. If an association or

body acts in fact as a separate legal entitye@omes a juristic personith all its attributes,
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without requiring grant of legadersonality by the State. Whatever the merits of the realist
theory, it is clear that, to exist, a legal person must have some recognition by law, that is, by
some municipal law system. This has beegssed by both the European Court of Ju&fice

and the International Court of Justf€é.

4) Given the fact that legal persons are the creatures of municipal law, it follows that there
are today a wide range of legal persons witfedent characteristics, including corporations,
public enterprises, universities, schodtsjndations, churchemunicipalities,

non-profit-making assodi@ns, hon-governmental organizaticarsd even partnerships (in some
countries). The impossibility of finding commamiform features inlathese legal persons
provides one explanation for the fact that waten both public and pate international law

largely confine their consideration of legal persons in the context of international law to the
corporation. Despite this, regard must be hdddal persons other than corporations in the
context of diplomatic protection. The case laviref Permanent Court of International Justice
shows that a commutf& (municipality) or universit{® may in certain circumstances qualify as
legal persons and as ratals of a State. There is no reason why such legal persons should not
qualify for diplomatic protectioif injured abroad, provided that they are autonomous entities
not forming part of the apparatus of the protecting Sfat&lon-profit-makig foundations,
comprising assets set aside by a donor oati@stor a charitable purpose, constitute legal

persons without members. Today many fourmatetifund projects abroad to promote health,
welfare, women'’s rights, human rights and ém&ironment in developing countries. Should

such a legal person be subjected to an intemelly wrongful act by the host State, it is

1% The Queen v. Treasury and Commissioners of Inland Revenue, ex parte Daily Mail and General Trust ECJ,
Case 81/87 [1988] ECR 5483, at para. 19.

167 Barcelona Traction Case (Judgment), at pp. 34-35, para. 38.

1% |n Certain German Interestsin Polish Upper Slesia case (Merits) the Permanent Court held that the commune
of Ratibor fell within the category of “German national” within the meaning of the German-Polish Convention
concerning Upper Silesia of 1922C.1.J. Reports, Series A, No. 7, pp. 73-75.

189" In Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter Pazmany

University v. The Sate of Czechoslovakia Judgment) the Permanent Court held that the Peter PAzméany University
was a Hungarian national in terms of art. 250 of the Treaty of Trianon and therefore entitled to the restitution of
property belonging to i.C.I1.J. Reports, Series A/B, No. 61, pp. 208, 227-232.

10 As diplomatic protection is a process reserved for the protection of natural or legal persons not forming part of
the State, it follows that in most instances the municipality, as a local branch of government, and the university,
funded and, in the final resort, controlled by the State, will not qualify for diplomatic protection, although it may be
protected by other rules dealing with the problem of State organs. Private universities would, however, qualify for
diplomatic protection; as would private schools, if they enjoyed legal personality under municipal law.
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probable that it would be granted diplomatiotection by the State under whose laws it has
been created. Non-governmental organizatemgaged in causes abroad would appear to fall

into the same category as foundatiofis.

(5) The diversity of goals and structuredagal persons other than corporations makes it
impossible to draft separate angtaict provisions to cover theplomatic protection of different
kinds of legal persons. The wieand only realistic,aurse is to draft a provision that extends
the principles of diplomatic prettion adopted for corporationsdther legal persons - subject to
the changes necessary to take account dfifferent features of each legal person. The
proposed provision seeks to achieve this. It plesithat the principles governing the State of
nationality of corporatins and the application of the priple of continuous nationality to
corporations, contained in the present Chaptiirapply, “as appropriate to the diplomatic
protection of legal persons other than corporetioThis will require the necessary competent
authorities or courts to examine the nature and functions of the legal person in question in order
to decide whether it would be “appropriate” tgbpany of the provisions of the present Chapter
to it. Most legal persons other than corporatidosiot have shareholdess only draft articles 9
and 10 may appropriately be applied to thdmhowever, such a legal person does have

shareholders draft articles 1Ada12 may also be applied td 1.

PART THREE
LOCAL REMEDIES
Article 14
Exhaustion of local remedies

1. A State may not present an international claim in respect of an injury to a national
or other person referred todmaft article 8 before the injullgperson has, subject to draft
article 15, exhausteall local remedies.

2. “Local remedies” means legal remedidsch are open to the injured person
before the judicial or administrative coudisbodies, whether ordinary or special, of the
State alleged to be responsible for causing the injury.

11 see, further, K. Doehring, “Diplomatic Protection of Non-Governmental Organizations”, in M. Rama-Montaldo
(ed), El derecho internacional en un mundo en transformacion: liber amicorum: en homenaje al professor
Eduardo Jiménez de Aréchaga (Montevideo: fundacidndecuitwa universitaria, 1994), pp. 571-580.

172 This would apply to the limited liability company known in civil law countries which is a hybrid between a
corporation and a partnership.
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3. Local remedies shall be exhausted wiagrenternational claim, or request for a
declaratory judgment related to the claimbisught preponderantly on the basis of an
injury to a national or other pers referred to in draft article 8.

Commentary

(1) Draft article 14 seeks to codify the raliecustomary international law requiring the
exhaustion of local remedies as a prerequisitéi® exercise of diploatic protection. This

rule was recognized by the International Court of Justice imthehandel case as “a
well-established rule of customary international I&#&and by a Chamber of the International
Court in theElettronica Scula (ELS) case as “an important prinogpbdf customary international
law”.'™ The exhaustion of local remedies rulsenes that “the State where the violation
occurred should have an opportunity to redrelg its own means, within the framework of its
own domestic systent”> The International Law Commissitras previously considered the
exhaustion of local remediestime context of its work on State responsibility and concluded that
it is a “principle of general international law” supported by judicial decisions, State practice,
treaties and the writings of jurist§.

(2) Both natural and legal persons are remito exhaust local remedies. A foreign
company financed partly or mainly by public ttapis also required texhaust local remedies.
Non-nationals of the State exercising prtiteg, entitled to diplomatic protection in the
exceptional circumstances provided for in deatficle 8, are also required to exhaust local

remedies.

(3) The phrase “all local remedies” must be realdject to draft artle 15 which describes

the exceptional circumstances in whichdbremedies need not be exhausted.

1% |nterhandel case Bwitzerland v. United States of America) Preliminary objectiond,C.J. Reports 1959, p. 6
at p. 27.

174 1.C.J. Reports 1989, p. 15 at p. 42, para. 50.
' |nterhandel case, at p. 27.

76 Article 22 on First Reading, s€¥ficial Records of the General Assembly, Fifty-first Session, Supplement No. 10
and corrigendum (A/51/10 and Corr.1), chap. Il Dréarbook ... 1977, vol. Il (Part Two), pp. 30-50; commentary
to art. 44 on Second Readirifficial Records of the General Assembly, Fifty-sixth Session, Supplement No. 10
(A/56/10) pp. 304-307.
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4) The remedies available to an alien thastine exhausted befodgplomatic protection

can be exercised will, inevitably, vary from State to State. No codification can therefore succeed
in providing an absolute rule governing all aiions. Paragraph 2 seeto describe, in broad
terms, the main kind of legalmedies that must be exhaust&d.n the first instance it is clear

that the foreign national must exhaust all thailable judicial remedis provided for in the
municipal law of the respondent State. If themmcipal law in question permits an appeal in the
circumstances of the case to the highest court, an@ppeal must be brought in order to secure
a final decision in the matter. Even if there isappeal as of right to a higher court, but such a
court has a discretion to grant leave to appeal, the foreign national must still apply for leave to
appeal to that coulf® Courts in this connection includeth ordinary and special courts since
“the crucial question is not thedinary or extraordinary character of a legal remedy but whether

it gives the possibility of an effective and sufficient means of redféss”.

(5)  Administrative remedies must also bénaxsted. The injured alien is, however, only
required to exhaust such remedidsch may result in a binding decision. He is not required to
approach the executive for relief in the exerobis discretionary powers. Local remedies do
not include remedies whose “purpose ishain a favour and noo vindicate a right®° nor do
they include remedies of grdfunless they constitute an essential prerequisite for the
admissibility of subsequent contentious procegslinRequests for clemency and resort to an

ombudsman generally fall into this categdy.

7 1n theAmbatielos Claim of 6 March 1956 the arbitral tribunal declared that “[I]t is the whole system of legal
protection, as provided by municipal law, which must have been put to the test”, UNRIAA, vol. XIl, p. 83 at p. 120.
See further on this subject, C.F. Amerasingloeal Remediesin International Law, 2nd ed. (Cambridge:

Cambridge University Press, 2004), pp. 182-192.

% This would include theertiorari process before the United States Supreme Court.

19 B, Schouw Nielsen v. Denmark, Application No. 343/57 (European Commission of Human Rights) (1958-1959),
Yearbook of the European Convention on Human Rights, vol. 2, p. 412 at p. 438 (referring to the views of the
Institute of International Law in its resolution of 19%%uaire, 1956, vol. 46, p. 364)). See alsawless case,
Application No. 332/57 (European Commission of Human Rights) (1958-1g&#ook of the European

Convention on Human Rights, vol. 2, p. 308 at pp. 318-322.

180 De Becker v. Belgium, Application No. 214/56, 1958-195%arbook of the European Convention on
Human Rights, vol. 2, p. 214 at 238.

8L Claim of Finnish Shipowners against Great Britain in respect of the Use of Certain Finnish Vessels During the
War (“Finnish Ships Arbitration”) 1934, UNRIAA, vol. I, p. 1479.

182 SeeAvena and Other Mexican Nationals (Mexico v. United States of America), at paras. 135-143.
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(6) In order to satisfactorily lay the foundatifor an international claim on the ground that
local remedies have been exhausted, the foreign litigant must raise the basic arguments he
intends to raise in international proceedings in the municipal proceedings. HoShease the

Chamber of the International Court of Justice stated that:

“for an international claim to be admissible, it is sufficient if the essence of the claim has
been brought before the competent tribuaald pursued as far as permitted by local law

and procedures, and without succe§%”.
This test is preferable to the stricter test enunciated iRitimesh Ships Arbitration that:

“all the contentions of fact and propositiasfdaw which are brought forward by the
claimant Government ... mukave been investigated and adjudicated upon by the

municipal courts™®*

(7) The claimant State must thereforedurce the evidence available to it to support
the essence of its claim in the process of exhausting local rem&diBse international remedy
afforded by diplomatic protecn cannot be used to overcome faglreparation or presentation

of the claim at the municipal lev&f

(8) Draft article 14 does not take cognizance of the “Calvo Clafisa"device employed

mainly by Latin-American States in the late nineteenth century and early twentieth century, to
confine an alien to local remedies by compelling him to waive recourse to international remedies
in respect of disputes arising afta contract entered into with the host State. The validity of

such a clause has been vigoroudisputed by capital-exporting Stat&son the ground that the

alien has no right, in accordance with the rul®avrommatis, to waive a right that belongs to

the State and not its national. Despite this,'@avo Clause” was viewed as a regional custom

183 |.C.J. Reports 1989, p. 15 at para. 59.

18 UNRIAA, vol. lIl., at p. 1502.

18 Ambatielos Claim, at p. 120.

18 D.p. O’Connell)nternational Law, vol. 2 (London: Stevens and Sons, 1970), p. 1059.
187 Named after a distinguished Argentine jurist, Carlos Calvo (1824-1906).

188 See, generally, D.R. Sh&he Calvo Clause: A Problem of Inter-American and International Law and
Diplomacy (Minneapolis: University of Minnesota Press, 1955).
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in Latin-America and formed part of the national identity of many States. The “Calvo Clause” is
difficult to reconcile with international law if it is to be interpreted as a complete waiver of
recourse to international protection in regp#an action by the host State constituting an
internationally wrongful act (such as deniajusdtice) or where the injury to the alien was

of direct concern to the State of nationality of the alfénThe objection to the validity of the

“Calvo Clause” in respect of general international law are certainly less convincing if one
accepts that the right protected within the framework of diplomatic protection are those of the

individual protected and ndtase of the protecting Staf8.

(9) Paragraph 3 provides that the exhaustidoazl remedies rule applies only to cases in
which the claimant State has been injured “indirécthat is, through its national. It does not
apply where the claimant State is directly injubgthe wrongful act of another State, as here

the State has a distinct reason of itsidiar bringing an international claif*

(10) In practice it is difficult to decide whether the claim is “direct” or “indirect” where it is
“mixed”, in the sense that it contains elements of both injury to the State and injury to the
nationals of the State. Many disputes befoeelthernational Court of Justice have presented the
phenomenon of the mixed claim. In tHestages case'* there was a direct violation on the part
of the Islamic Republic of Iran of the duty it owtdthe United States of America to protect its
diplomats and consuls, but at the same time there was injury to the person of the nationals
(diplomats and consul$ield hostage; and in theterhandel case, there were claims brought by
Switzerland relating to a direct wrong to itself arising out of breach of a treaty and to an indirect
wrong resulting from an injury to a national corporation. InHbstages case the Court treated
the claim as a direct violation ofternational law; and in theterhandel case the Court found

that the claim was prepondatly indirect and thdinterhandel had failed to exhaust local
remedies. In thérrest Warrant of 11 August 2000 case there was a direct injury to the
Democratic Republic of the CooadDRC) and its national (the Fegn Minister) but the Court

held that the claim was not brought within twntext of the protectioof a national so it was

18 North American Dredging Company (U.SA. v. Mexico), UNRIAA, vol. IV, p. 26.

1% see paragraph (5) of commentary to draft article 1.
191 sSee generally on this subject, C.F. Amerasingbeal Remediesin International Law, op. cit., pp. 145-168.

192 Case concerning United Sates Diplomatic and Consular Saff in Tehran (United Sates of America v. Iran),

Judgment].C.J. Reports 1980, p. 3.
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not necessary for the DRC to exhaust local remédfiel theAvena case Mexico sought to
protect its nationals on death row in the Uthi&ates through the medium of the Vienna
Convention on Consular Relations, arguing thhad “itself suffered, directly and through its
nationals” as a result of the United States’ failirgrant consular access to its nationals under
article 36 (1) of the Convention. The Cbupheld this argument because of the
“interdependence of the rights thie State and individual right&*

(11) Inthe case of a mixed claim it is incumbent upon the tribunal to examine the different
elements of the claim and to decide whethedihect or the indirectlement is preponderant.

In theELS case a Chamber of the International Court of Justice rejected the argument of the
United States that part of its claim was preadisn the violation of a treaty and that it was

therefore unnecessary to exhdostal remedies, holding that:

“the Chamber has no doubt that the matter Wwiimlours and pervades the United States
claim as a whole, is the alleged damage to Raytheon and Machlett [United States

corporations]™*

Closely related to the preponderance test isitieequa non or “but for” test, which asks
whether the claim comprising elements of bditlect and indirect injury would have been
brought were it not for the claim on behalf of thgired national. If this question is answered
negatively, the claim is an indirect one dochal remedies must be exhausted. There is,
however, little to distinguish the preponderancefresh the “but for” test. If a claim is
preponderantly based on injurydmational this is evidence ofetffiact that the claim would not
have been brought but for the injury to the owadil. In these circumstances one test only is

provided for in paragraph 3, that of preponderance.

(12) Other “tests” invoked to edtitssh whether the claim is direot indirect are not so much
tests as factors that must be considered irdderivhether the claim is preponderantly weighted
in favour of a direct or an indirect claimwhether the claim would not have been brought but

for the injury to the national. The principal factors to be considered in making this assessment

193 Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium), Judgment,
1.C.J. Reports 2002, p. 3 at p. 18, para. 40.

1941.C.J. Reports 2004, p. 12, para. 40.
195 1.C.J. Reports 1989, p. 15 at p. 43, para. 52. See, also/tierhandel case).C.J. Reports 1959, at p. 28.
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are the subject of the dispute, the nature efctaim and the remedy claimed. Thus where the

17 or State property? the

subject of the dispute & Government official? diplomatic officia
claim will normally be direct, and where the State seeks monetary relief on behalf of its national

as a private individual the claim will be indirect.

(13) Paragraph 3 makes it clear that local ieseare to be exhausted not only in respect

of an international claim butsd in respect of a request for a declaratory judgment brought
preponderantly on the basis of an injury to aamal. Although there is support for the view

that where a State makes no claim for damagearfanjured national, but simply requests a
decision on the interpretation and application okaty, there is no need for local remedies to be
exhausted™ there are cases in which States have beguired to exhaust local remedies where
they have sought a declaratory judgment relatintpe interpretation and application of a treaty
alleged to have been violated by the respon8&ate in the course of, or incidental to, its

unlawful treatment of a nation&P

(14) Dratft article 14 requires that the injugerson must himself haexhausted all local
remedies. This does not preclude the possibility that the exhaustion of local remedies may result
from the fact that another person has submitted the substance of the same claim before a court of

the respondent Stat&:
Article 15
Exceptionsto thelocal remediesrule

Local remedies do not need to be exhausted where:

(@ There are no reasonably available local remedies to provide effective
redress, or the local remedies provide no reasonable possibility of such redress;

1% Arrest Warrant of 11 August 2000, |.C.J. Reports 2000, p. 3, para. 40.
97 Hostages case).C.J. Reports 1980, p. 3.
1% TheCorfu Channel case United Kingdom v. Albania) Merits, |.C.J. Reports 1949, p. 4.

1% Case concerning the Air Services Agreement of 27 March 1946 between the United States of America and
France, decision of 9 December 1978, UNRIAA, vol. XVIII, p. 44pplicability of the Obligation to Arbitrate
under Section 21 of the United Nations Headquarters Agreement, of 26 June 1947, Advisory Opinion,

1.C.J. Reports 1988, p. 11 at p. 29, para. 41.

20 SeeThe Interhandel, at pp. 28-29ELS case, at p. 43.
2! SeeFLS case, at 46, para. 59.
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(b) There is undue delay in the remegiebcess which is attributable to the
State alleged to be responsible;

(c) There was no relevant connectiotwaen the injured person and the State
alleged to be responsikde the date of injury;

(d) The injured person is manifestlygetuded from pursuing local remedies;
or

(e The State alleged to be responsiides waived the requirement that local
remedies be exhausted.

Commentary

(1) Draft article 15 deals with the exceptidoghe exhaustion of local remedies rule.
Paragraphs (a) to (b), which cover circumstannevhich local courts offer no prospect of
redress, and paragraphs (c) to (d), whiehl avith circumstances which make it unfair or
unreasonable that an injured alien should be requo exhaust local remedies as a precondition
for the bringing of a claim, are clear exceptibms$he exhaustion of local remedies rule.
Paragraph (e) deals with a different situatidimat which arises where the respondent State has

waived compliance with the local remedies rule.
Paragraph (a)

(2) Paragrapha) deals with the exception to the exhaustion of local remedies rule sometimes
described, in broad terms, ag thutility” or “ineffectiveness”exception. Three options require
consideration for the formulation of a rule deBurg the circumstances in which local remedies

need not be exhausted because of iedlin the administration of justice:

(1) the local remedies are obviously futile;
(i) the local remedies offer neasonable prospect of success;
(i) the local remedies provide no reasbite possibility of effective redress.

All three of these options enjoy some support among the authorities.

(3) The “obvious futility” test, expoundeby Arbitrator Bagge in thEinnish Ships
Arbitration, sets too high a threshold. On the otiend, the test of “neerasonable prospect of
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success”, accepted by the European Commissdittuman Rights in several decisicfisjs too
generous to the claimant. This leaves tlel tbption which avoids the stringent language

of “obvious futility” but neverthkess imposes a heavy burden oa ¢thaimant by requiring that
he prove that in the circumstances of the caisé,having regard to the legal system of the
respondent State, there is no reasonable possitiiléffective redress offered by the local
remedies. This test has its origin in a sap@opinion of Sir Hersch Lauterpacht in the
Norwegian Loans casé” and is supported by the writings of juriéts. The test, however, fails
to include the element of availability of local remedies which was endorsed by the Commission
in its articles on Responsibility of Séatfor Internationally Wrongful Act® and is sometimes
considered as a component of this rule by c8lremd writer”” For this reason the test in
paragraph (a) is expanded to require that thezeno “reasonably available local remedies” to
provide effective redress or that the locaheglies provide no reasonable possibility of such
redress. In this form the test is supporteguolcial decisions whit have held that local
remedies need not be exhausted where thédocat has no jurisdiction over the dispute in

question®® the national legislation justifying the acts of which the alien complains will not be

202 Retimag SA. v. Federal Republic of Germany, Application No. 712/60Yearbook of the European

Convention on Human Rights, vol. 4, p. 385 at p. 40%, Y and Z v. UK, Application Nos. 8022/77, 8027/77,
European Commission of Human Rights, Decisions and Reports, vol. 18, p. 66 at p. 74. See, too, the commentary to
art. 22 of the draft articles on State Responsibility adopted by the Commission on first ré&@dnbgok ... 1977,

vol. Il (Part Two), para. 48.

253 Case of certain Norwegian Loans (France v. Norway), Judgment|.C.J. Reports 1957, at p. 39.

24 G. Fitzmaurice “Hersch Lauterpacht - The Scholar a Judge”, BYBIL, vol. 37 (1961), p. 1 at pp. 60-61;
M. Herdegen, “Diplomatischer Schutz und die Erschopfung von Rechtsbehelfen” in G. Ress and T. Stein,
Der diplomatische Schutz im Voélker - und Europarecht: Aktuelle Probleme und Entwicklungstendenzen (1966),

p. 63 atP. 70.

25 Article 44 requires local remedies to be “available and effective”.

26 1n Loewen Group Inc v. USA, the tribunal stated that the exhaustion of local remedies rule obliges the injured
person “to exhaust remedies which are effective and adequate and are reasonably available” to him (at para. 168).

27 C.F. Amerasinghd,ocal Remediesin International Law, op. cit., pp. 181-2, 203-4.

28 panevezys-Saldutiskis Railway case, at p. 18\rbitration under Article 181 of the Treaty of Neuilly, reported in
AJIL, vol.28.(1934), p. 760 at p. 789; Claims of R. Gelbtrunk and “Salvador CommerciaétGb.” UNRIAA,

vol. XV, p. 467 at pp. 476-477The Lottie May” Incident, Arbitration between Honduras and the United Kingdom,
of 18 April 1899, UNRIAA, vol. XV, p. 29 at p. 31; Judge Lauterpacht’s separate opinionNotthegian Loans
case].C.J. Reports 1957, at pp. 39-40Finnish Ships Arbitration, UNRIAA, vol. lll, p. 1535.
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reviewed by local court®® the local courts are nototisly lacking in independené¥® there is a
consistent and well-established line of precedents adverse to th&-atfen|ocal courts do not
have the competence to grant as appropriate and adequate remedy to tffecalibe;

respondent State does not have amade system of judicial protectiéh.

4) In order to meet the requirements of gaaah (a) it is not sufficient for the injured

person to show that the possibility of successvisdothat further appeals are difficult or costly.

The test is not whether a successful outconfigasy or possible but whether the municipal

system of the respondent Statedasonably capable of providindesitive relief. This must be
determined in the context of the local law and the prevailing circumstances. This is a question tc
be decided by the competent internationaluinal charged with the task of examining the

guestion whether local remedies have been exbdud he decision on thimatter must be made

on the assumption that the claim is meritoritds.
Paragraph (b)

(5) That the requirement of exhaustion of laegthedies may be dispensed with in cases in

which the respondent State is responsible farraeasonable delay in allowing a local remedy

209 Arbitration under Article 181 of the Treaty of Neuilly, AJIL, vol. 28 (1934), p. 789. See alffaire des Foréts
du Rhodope Central (Fond) 1933, UNRIAA, vol. llI, p. 1405Ambatielos claim, UNRIAA, vol XII, p. 119;
Interhandel case).C.J. Reports 1959, at p. 28.

219 Robert E. Brown Claim of 23 November 1923, UNRIAA, vol. VI, p. 1208 asquez Rodriguez case,
Inter-American Court of Human Rights, Series C, No. 4, paras. 56-78, p. 291 at pp. 304-309.

2! panevezys-Saldutiskis Railway case, at p. 18S “Lisman”, UNRIAA, vol. lll, p. 1769 at p. 1773;

SS “ Seguranca’ , UNRIAA, vol. Ill, p. 1861 at p. 186&innish Ships Arbitration, at p. 1495X. v. Federal
Republic of Germany, 1956, Yearbook of the European Convention on Human Rights, vol. I, p. 138X. v. Federal
Republic of Germany, Yearbook of the European Convention on Human Rights, vol 2, p. 342 at p. 344. v. Austria,
Yearbook of the European Convention on Human Rights, vol. 3, p. 196 at p. 202.

2 Finnish Ships Arbitration, at pp. 1496-149A/élasquez Rodriguez caseYagci and Sargin v. Turkey, Judgment
of 8 June 1995;uropean Court of Human Rights, Reports and Decisions, No. 319, p. 3 at p. 17, para. 4&rnshy
v. Greece, Judgment of 19 March 199Furopean Court of Human Rights, Reports and Decisions, 1997-11, No. 33,
p. 495 at p. 509, para. 37.

13 Mushikiwabo and othersv. Barayagwiza, 9 April 1996, ILR, vol. 107, p457 at 460. During the military

dictatorship in Chile the Inter-American Commission on Human Rights resolved that the irregularities inherent in
legal proceedings under military justice obviated the need to exhaust local remedies; resolution 1a/88, case 9755,
Ann.Rep Int. Am. ComHR 1987/88.

24 Finnish Ships Arbitration, at p. 1504Ambatielos Claim, at pp. 119-120.
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to be implemented is confirmed by codification atteniptsuman rights instruments and
practice”® judicial decision§”’ and scholarly opinion. It is diffilt to give an objective content
or meaning to “undue delay”, tw attempt to prescribe aéd time limit within which local
remedies are to be implemented. Each cas# bmujudged on its own facts. As the British

Mexican Claims Commission stated in #eOro Mining case:

“The Commission will not attempt to lay down with precision just within what period
a tribunal may be expected to renflelgment. This Wi depend upon several
circumstances, foremost amongst them upenvolume of the work involved by a

thorough examination of the case, in othverds, upon the magnitude of the lattéf.”

(6) Paragraph (b) makes it clear that the delay in the remedial process is attributable to the
State alleged to be responsible for an injorgn alien. The phrase “remedial process” is
preferred to that of “local remedies” as it is meant to cover the entire process by which local

remedies are invoked and implemented analuiph which local remedies are channelled.
Paragraph (c)

(7) The exception to the exhaustion of locaheglies rule contaimkin draft article 15,
paragraph (a), to the effect that local remed®sot need to be exhausted where they are not
reasonably available or “provide no reasonabkesitulity of effective redress”, does not cover
situations where local remedies are avadadid might offer the reasonable possibility of
effective redress but it would lbmreasonable or cause great Barg to the injured alien to

exhaust local remedies. For instance, even where effective local remedies exist, it would be

25 See the discussion of early codifications attempts.WyGarcia-Amador in First ReportYearbook ... 1956,

vol. Il, p. 173 at 223-226; art. 19 (2) of 1960 Draft Convention on the International Responsibility of States for
Injuries to Aliens prepared by the Harvard Research on International Law, reproduced in AJIL, vol. 55 (1961),
p. 545 at p. 577.

2% |nternational Covenant on Civil and Political Rights, United Natidreaty Series, vol. 999, p. 171,

article (1) (c)); American Convention on Human Rights (article 46 (2)\(éinberger v. Uruguay,
Communication 28/1978, Human Rights Committaected Decisions, vol. 1, p. 57 at p. 59;as Palmeras,
American Court of Human Rights, SeriesBigcisions and Judgments, No. 67, para. 38 (4 February 2000);
Erdogan v. Turkey, Application No. 19807/92, No. 84 A, Europe@aammission of HumaRights (1996)Decisions
and Reports, p.5 at p.15.

217 El Oro Mining and Railway Company (Limited) (Great Britain v. United Mexican States), decision No. 55
of 18 June 1931, UNRIAA, vol. V, p. 191 at p. 198. See @k concerning the Administration of the Prince von
Pless, Preliminary objections?.C.1.J. Series A/B, 1933, No52, p. 4.

28 |bid., at p.198.
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unreasonable and unfair to require an injyreson to exhaust local remedies where his

property has suffered environmental harm caumieplollution, radioactive fallout or a fallen

space object emanating from a State in which his property is not situated; or where he is on
board an aircraft that is shot down while in ovgtt of another State’s territory. In such cases

it has been suggested that local remedies need not be exhausted because of the absence of a
voluntary link or territorial connection betweeretimjured individual and the respondent State.

(8) There is support in the literature foetproposition that in all cases in which the
exhaustion of local remedies has been requireck has been some link between the injured
individual and the respondent State, such agntaty physical presence, residence, ownership
of property or a contractual réilenship with the respondent St&t&. Proponents of this view
maintain that the nature dfplomatic protection and thedal remedies rule has undergone

major changes in recent times. Whereas the early history of diplomatic protection was
characterized by situations in which a foremgional resident and doirusiness in a foreign
State was injured by the action of that State and could therefore be expected to exhaust local
remedies in accordance with the philosophy thatnational going abroad should normally be
obliged to accept the local law as he finds it, including the means afforded for the redress of
wrong, an individual may today be injured by the@ic foreign State outside its territory or by
some act within its territory in circumstances in which the individual has no connection with the
territory. Examples of this are afforded tognsboundary environmental harm (for example,

the explosion at the Chernobyl nuclear plararri€ev in the Ukraine in 1986, which caused
radioactive fallout as far away as Japan arah8imavia) and the shooting down of an aircraft
that has accidentally strayed into at8ts airspace (as illustrated by #herial Incident in which
Bulgaria shot down an El Al flight that had accitaly entered its airspace). The basis for such
a voluntary link or territorial connection rule isethssumption of risk by the alien in a foreign
State. It is only where the alien has subjdtenself voluntarily to the jurisdiction of the

respondent State that he would bpexted to exhaust local remedies.

(9) Neither judicial authority nor State praetiprovide clear guidance on the existence of

such an exception to the exhaustion of local remedies rule. While there are tentative dicta in

9 See Amerasinghépcal Remediesin International Law, p. 169; T. Meron, “The Incidence of the Rule of
Exhaustion of Local Remedies”, BYBIL, vol. 35, 199983 at p. 94.
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support of the existence of such an exception irriteehandel*° andSalen?® cases, in other
case&? tribunals have upheld the djgability of the local remediesile despite the absence of
a voluntary link between the injured aliand the respondent State. In bothNoewegian

Loans casé® and theAerial Incident case ksrael v. Bulgaria)®*

arguments in favour of the
voluntary link requirement were forcefully adwad, but in neither case did the International
Court make a decision on this matter. InThail Smelter cas€’ involving transboundary
pollution in which there was no voluntary link territorial connection, there was no insistence
by Canada on the exhaustion of locahedies. This case and oti&r which local remedies
were dispensed with where there was no voluritakyhave been interpreted as lending support
to the requirements of voluntary submissiojutgsdiction as a precondition for the application

of the local remedies rule. The failure to insist on the application of the local remedies rule in
these cases can, however, be explained on thetbastbey provide examples of direct injury,

in which local remedies do not need to beamsted, or on the basisat the arbitration

agreement in question did not requoeal remedies to be exhausted.

(10) Paragraph (c) does not use the term “valyntink” to describe this exception as this
emphasizes the subjective intention of the ijuraividual rather than the absence of an
objectively determinable connection betweenititividual and the host State. In practice it
would be difficult to prove such a subjedieriterion. Hence paragraph (c) requires the
existence of a “relevant connection” between the injured alien and the host State and not a
voluntary link. This connection must be “relevaimt’the sense that it must relate in some way

to the injury suffered. A tbiunal will be required to examimst only the question whether the

0 Here the International Court stated: “it has been considered necessary Statetivhere the violation
occurred should also have an opportunity to redress it by its own mea@sJ),, Reports 1959, at p. 27. Emphasis
added.

2! |n theSalem case an arbitral tribuneleclared that “[a]s a rule, a foreigmaust acknowledge as applicable to
himself the kind of justice instituted in the country in which he did choose his residence”, UNRIAA, vol. Il, p. 1165
at p. 1202.

%22 Finnish Ships Arbitration, at p. 1504Ambatielos Claim, at p.99.

223 Case of certain Norwegian Loans (France v. Norway), Oral Pleadings of FranceC.J. Pleadings 1957, vol. I,
p. 408.

224 Case concerning the Aerial Incident of 27 July 1955 (Israel v. Bulgaria) (Preliminaryobjections), Oral
Pleadings of Israel,C.J. Pleadings 1959, pp.531-532.

25 UNRIAA, vol. llI, p. 1905.

%6 \/irginius case, reported in J.B. Mootk Digest of International Law, vol. 2 (1906), p. 895 at p. 90Zessie
case, reported in AJIL, vol. 16 (1922), pp. 114-116.
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injured individual was present, resided or digsiness in the territory of the host State but
whether, in the circumstancesegtimdividual by his conduct, hadgsumed the risk that if he
suffered an injury it would be subject to adjudioatin the host State. The word “relevant” best
allows a tribunal to considéine essential elements gowimg the relationship between

the injured alien and the host State in the context of the injury in order to determine whether
there had been an assumption of risk on tinegfahe injured alien. There must be no
“relevant connection” between the injured widual and the respondent State at the date

of the injury.
Paragraph (d)

(11) Paragraph (d) is designed to give a tribtin@lpower to dispense with the requirement of
exhaustion of local remedies where, in all thewanstances of the case, it would be manifestly
unreasonable to expect compliance with the riilleis paragraph, which is an exercise in
progressive development, miig narrowly construed, with theeirden of proof on the injured
person to show not merely that there are serious obstacles and difficulties in the way of
exhausting local remedies but that he is “ifestly” precluded from pursuing such remedies.

No attempt is made to provide a comprehensive list of factors that might qualify for this
exception. Circumstances that may manifgstgclude the exhaustion of local remedies
possibly include the situation in which the irgd person is prevented by the respondent State
from entering its territory, either by law or byfats to his or her personal safety, and thereby
denying him the opportunity to bring proceediimg$ocal courts. Or where criminal syndicates

in the respondent State obstruct him from brggsuch proceedings. Although the injured
person is expected to bear the costs of legaleaings before the courts of the respondent State
there may be circumstances in which such costs are prohibitively high and “manifestly preclude”

compliance with the exhaustion of local remedies Tle.
Paragraph (e)

(12) A State may be prepared to waive the negoent that local remedies be exhausted. As
the purpose of the rule is to protect the interests of the State accused of mistreating an alien, it

27 0On the implications of costs for the exhaustion of local remediespsaen Group Inc. v. United Sates of
America, at para. 166.
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follows that a State may waive this protection ftsdlhe Inter-American Court of Human Rights

has stated:

“In cases of this type, under the generalgagnized principles of international law and
international practice, the rule which reqsitbe prior exhaustion of domestic remedies

Is designed for the benefit of the State, for that rule seeks to excuse the State from having
to respond to charges before an internatibody for acts which have been imputed to it
before it has had the opportunity to remedgnthby internal means. The requirement is

thus considered a means of defenue, as such, waivable, even tacitf{®”

(13) Waiver of local remedies may take manyetight forms. It may appear in a bilateral or
multilateral treaty entered into before or aftex thspute arises; it may appear in a contract
between the alien and the respondgtiate; it may be expressiorplied; or it may be inferred
from the conduct of the respondent State inugirstances in which it can be described as

estoppel or forfeiture.

(14) An express waiver may be included inadrhoc arbitration agreement concluded to

resolve an already existing dispute or in a gdregaty providing that disputes arising in the

future are to be settled by arbitration or some other form of international dispute settlement. It
may also be included in a contract between a State and an alien. There is a general agreement
that an express waiver of the local remedies is valid. Waivers are a common feature of
contemporary State practice and many arbitration agreements contain waiver clauses. Probably
the best-known example is to be found in &tk6 of the Conventin on the Settlement of

Investment Disputes, which provides:

“Consent of the parties to amation under this Convention al, unless otherwise stated,
be deemed consent to such arbitratiotheoexclusion of any other remedy. A
contracting State may require the exhaustiolocdl administrative or judicial remedies

as a condition of its consentadabitration under tis Convention.”

28 Government of Costa Rica case (In the matter of Viviana Gallareical.) of 13 November 1981, Inter-American
Court of Human Rights, ILR, vol. 67, p78 at p587, para26. See also ILM, vol. 20 (1981), p. 1057. See also
ELS case, ILR, vol. 67, at @2, para. 50De Wilde, Ooms and Versyp cases (“Belgian Vagrancy Cases”),
European Court dluman Rights, 1971, ILR, vol. 56, 837 at p370, parab5.
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It is generally agreed that express waivers, whether contained in an agreement between States
in a contract between State and alien are irrevocable, even if the contract is governed by the law
of the host Stat&®

(16) Waiver of local remedies must not be readily implied. IrEttf# case a Chamber of the

International Court of Justice statedthis connection that it was:

“unable to accept that an important prineiplf customary international law should be
held to have been tacitlygiensed with, in the absence of any words making clear an

intention to do so®*

(16) Where, however, the intention of thetjEs to waive the local remedies is clear,

effect must be given to thistention. Both judicial decisiof® and the writings of

jurists*?support such a conclusion. No general rulelmtaid down as to when an intention to
waive local remedies may be implied. Each case must be determined in the light of the languag
of the instrument and the circumstances ohdsption. Where the respondent State has agreed

to submit disputes to arbitration that may aristutare with the applicant State, there is support

for the view that such an agreement “doesimatlve the abandonment of the claim to exhaust

all local remedies in caseswhich one of the Contracting Rigs espouses the claim of its
national”?®® That there is a strong presumption agaimplied or tacit waiver in such a case

was confirmed by the Chamber of théeimational Court of Justice in th& S case™* A

waiver of local remedies may be more easily implied from an arbitration agreement entered into
after the dispute in question has arisen. In suchse it may be contended that such a waiver

may be implied if the respondent State enteredantarbitration agreement with the applicant

2 Government of Costa Rica case, at p. 587, para. 26; “Belgian Vagrancy cases”, at p. 370, para. 55.
20 | C.J. Reports 1989, at p. 42, para. 50.

#l gee, for exampléteiner and Gross v. Polish Sate 30 March 1928, 1927-1928Annual Digest of Public
International Law Cases, vol. 4, p.472; American International Group Inc. v. Iran, Award No. 93-2-3,
Iran-U.S-C.T.R, vol. IV (1983), p. 96.

%2 gee, for example, S. Schwebmternational Arbitration: Three Salient Problems (Cambridge: Grotius
Publishers, 1987), pp. 117-121.

#8 E_A. Mann, “State contracts and international arbitration”, BYBIL, vol. 42 (1967), p. 1 at p. 32.

24 1.C.J. Reports 1989, p. 15. In théPanevezys-Saldutiskis Railway case, the Permanent Court of International
Justice held that acceptance of thei@mal Clause under art. 36, paPa.of the Statute of the Court did not
constitute implied waiver of the local remedies r&l€.1.J. Series A/B, 1939, No. 76, p.19 (as had been argued by
Judge van Eysinga in a dissenting opinibid., pp. 35-36).
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State covering disputes relating to the treatment of nationals after the injury to the national who
is the subject of the dispute and the agreemesilkeist on the retention of the local remedies

rule.

(17) Although there is support for the propasitthat the conduct of the respondent State
during international proceedings ynieesult in that State beingtepped from requiring that local
remedies be exhaust&d paragraph (e) does not refer toopgtel in its formulation of the rule
governing waiver on account of the unceryasurrounding the doctrine of estoppel in
international law. It is wiseo allow conduct from which a waav of local remedies might be

inferred to be treated as implied waiver.

PART FOUR
MISCELLANEOUS PROVISIONS
Article 16
Actions or proceduresother than diplomatic protection

The rights of States, natural persongaleersons or oth@ntities to resort under
international law to actions or proceduater than diplomatic protection to secure
redress for injury suffered as a result ofir@ernationally wrongful act, are not affected
by the present draft articles.

Commentary

(1) The customary international law rules opldimatic protection and the rules governing

the protection of human rights are complementary. The present draft articles are therefore not
intended to exclude or to trump the rightsStédites, including both the State of nationality and
States other than the State of nationality oingured individual, to protect the individual under
either customary international law or a multilateral or bilateral human rights treaty or other
treaty. They are also not intended to interfeith the rights of natal and legal persons or

other entities, involved in the protection of humghts, to resort under international law to
actions or procedures other thdiplomatic protection to securedress for injury suffered as a

result of an internationally wrongful act.

% SeeELS case, at p. 44, para. 94nited Sates-United Kingdom Arbitration concerning Heathrow Airport User
Charges award of 30 November 1992 (Arbitration Tribunal), ILR, vol. 102, p. 216 at p. 285, paraF6ti3&nd
others, Judgment of 10 December 1982, Merits, ILR, vol. 71, p. 366 at p. 380, para. 46.
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(2) A State may protect a non-national agaihe State of nationality of an injured
individual or a third State imter-State proceedings under theernational Covenant on Civil
and Political Right$® the International Convention on tEémination of All Forms of Racial
Discrimination’ the Convention against Torture a@ther Cruel, Inhuman or Degrading
Treatment or Punishmefit, the European Convention on Human Ridfitshe American
Convention on Human Right§) and the African Charter on Human and People’s RightThe
same conventions allow a State to proteabvts nationals in inter-State proceedings.
Moreover, customary internatiorlalv allows States to protect the rights of non-nationals by
protest, negotiation and, if a jadictional instrumento permits, legal proceedings. The view
taken by the International Court of Justice in the 19®6h West Africa case§” holding that a
State may not bring legal proceedings to protetitjhts of non-nationalsas to be qualified in
the light of the articles oResponsibility of States forternationally wrongful act&®

Article 48 (1) (b) of the artickeon Responsibility of States flmternationally Wrongful Acts
permits a State other than the injured Staieuvoke the responsibility of another State if the
obligation breached is owed to the international community as a Whelhout complying

with the requirements for the exése of diplomatic protectiof{®

(3) The individual is also endowed with riglaisd remedies to protect him or herself against
the injuring State, whether thadividual's State of nationality aanother State, in terms of

% United NationsJreaty Series, vol. 999, p. 171, art. 41.

=7 Article 11.

%8 United NationsTreaty Series, vol. 1465, p. 85, art. 21.

29 Article 24.

20 Article 45.

1 United NationsTreaty Series, vol. 1520, p. 217, arts. 47-54.
%2 gacond Phase, Judgment].C.J. Reports 1966, p. 6.

23 Commentary to article 48, footnote 766.

24 See further the separate opinion of Judge Simma iBaseconcerning Armed Activities on the Territory of the

Congo (Demoacratic Republic of Congo v. Uganda), I.C.J. Reports 2005, paras. 35-41

2% Article 48 (1) (b) is not subject to article 44 of the articles on Responsibility of States for internationally
wrongful acts which requires a State invoking the responsibilignother State to comply with the rules relating to
the nationality of claims and to exhaust local remedies. Nor is it subject to the present draft articles (cf. E. Milano
“Diplomatic Protection and Human Rights before the International Court of Justice: Re-Fashioning Tradition”,
Netherlands Yearbook of International Law, vol. 35 (2005), p. 85 at pp. 103-108).
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international human rights conventions. Thimisst frequently achieved by the right to petition
an international human rights monitoring bt

(4) Individual rights under international laway also arise outside the framework of
human rights. In thea Grand case the International Court of Justice held that article 36
of the Vienna Convention on Canar Relations “creates individuaghts, which by virtue of
Article 1 of the OptionaProtocol, may be invoked in thi3ourt by the national State of the
detained person®®’ and in theAvena case the Court further obsed “that violations of the
rights of the individual under article 36 may ehdéaviolation of the rights of the sending
State, and that violations of the rights of lwter may entail a violation of the rights of the
individual”.?® A saving clause was inserted ie thrticles on Responsibility of States for
internationally wrongful acts - article 33 - tdkéaaccount of this devagbment in international

law 249

(5) The actions or procedures referred tdraft article 16 include those available under both
universal and regional human riglitsaties as well as any other relevant treaty. Draft article 16

does not, however, deal with domestic remedies.

(6) The right to assert remedies other thanaijatic protection to secure redress for injury
suffered as a result of an internationally wrongful act will normally vest in a State, natural or
legal person, with the term “legal person” inchuglibboth corporations and other legal persons of
the kind contemplated in draft article 13. Howe there may be “other legal entities” not
enjoying legal personality that may be endowstth the right to bring claims for injuries

suffered as a result of an internationally wrangfct. Loosely-formedictims’ associations

%6 gee, for example, the Optional Protocol to the International Covenant on Civil and Political Rights,

United Nations, Treaty Series, vol. 999, p171; article 14 of the International Convention on the Elimination of All
Forms of Racial Discrimination; articles 22 of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, Unikations, Treaty Series, vol. 1465, p. 85; Optional Protocol to the
Convention on the Elimination of All Forms of Discrimination against Women, United NaTicezty Series,

vol. 2131, p. 83.

27 La Grand (Germany v. United States of America), at p. 494, pard7.
8 Case concerning Avena and Other Mexican Nationals (Mexico v. United States of America), at p. 26, parat0.

9 This article reads: “This part is without prejudice to any right, arising from the international responsibility of a
State, which may accrue directly toygrerson or entity other than a State”.
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provide an example of such “another entity” whitave on occasion been given standing before
international bodies charged with the enforcenamémuman rights. Intergovernmental bodies
may also in certain circumstances belong to this category; so too may national liberation

movements.

(7) Draft article 16 makes it clear that the prgdraft articles are without prejudice to the

rights that States, natural and legal persons or other entities may have to secure redress for injul
suffered as a result of an internationally wrangfct by procedures other than diplomatic

protection. Where, however, a State resortth procedures it does not necessarily abandon

its right to exercise diplomatgrotection in respect of a@®n if that person should be a

national or person referred in draft article 8.

Article17
Special rules of international law

The present draft articles do not apply to the extent that they are inconsistent with
special rules of international law, sua$ treaty provisions for the protection of
investments.

Commentary

(1) Some treaties, particularly those degmith the protection of foreign investment,

contain special rules on the settlement of disputes which exclude or depart substantially from the
rules governing diplomatic protection. Sucotaties abandon or relaxeticonditions relating to

the exercise of diplomatic peattion, particularly the rules reiiag to the nationality of claims

and the exhaustion of local remedies. Bilateral investment treaties (BITs) and the multilateral
Convention on the Settlement oivestment Disputes betweeratgs and Nationals of Other

States are the primary examples of such treaties.

(2) Today foreign investment is laly regulated and protected by BIT%). The number of
BITs has grown considerably in recent yeard & is today estimated that there are nearly 2,000
such agreements in existence. An importanufeadf the BIT is its procedure for the settlement
of investment disputes. Some BITs provide for the direct settlement of the investment dispute

between the investor and the host State, before eitlat laot tribunal or a tibunal established

%0 This was acknowledged by the International Court of Justice iBaitoelona Traction case, at p47, para90.
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by the International Centrerf&ettlement of Invément Disputes (ICSID) under the Convention
on the Settlement of Investment Disputes betwitates and Nationals of Other States. Other
BITs provide for the settlement of investmentpdites by means of arbitration between the State
of nationality of the investdicorporation or shareholder) and the host State over the
interpretation or application of the relevant provision of the BIT. The dispute settlement
procedures provided for in BITs and ICSID offeegper advantages to the foreign investor than
the customary international law system of dipltimprotection, as they give the investor direct
access to internationalkatration, avoid the polital uncertainty inheren the discretionary
nature of diplomatic @tection and dispense with the comalis for the exercise of diplomatic

protection®™*

(3) Draft article 17 makes it clear that the present draft articles do not apply to the alternative
special regime for the protection of foreignvéstors provided for in bilateral and multilateral
investment treaties. The provision is formathso that the draft articles do not apptythe

extent that” they are inconsistent with the provisiooisa BIT. To the extent that the draft

articles remain consistent with the BIT in question, they continue to apply.

(4) Draft article 17 refers to “treaty provisionsthiar than to “treaties” as treaties other than
those specifically designed ftre protection of investments sneegulate the protection of
investments, such as treatieFoiendship, Commerce and Navigation.

Article 18
Protection of ships crews

The right of the State of nationality thfe members of the crew of a ship to
exercise diplomatic protection it affected by the right of the State of nationality of a
ship to seek redress on behalf of such amembers, irrespective of their nationality,
when they have been injured in connectiathwan injury to the vessel resulting from an
internationally wrongful act.

%1 Article 27 (1) of the ICSID Convention provides: “No contracting State shall give diplomatic protection, or

bring an international claim, in respect of a dispute tvigige of its nationals and another Contracting State shall

have consented to submit or shall have submitted to arbitration under this Convention, unless such other Contracting
State shall have failed to abide by and comply with the award rendered in such dispute.”
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Commentary

(1) The purpose of draft article 18 is to affithe right of the State or States of nationality
of a ship’s crew to exercise diplomatic protection on their behalf, while at the same time
acknowledging that the State of nationality & &#hip also has a right to seek redress on

their behalf, irrespective of their nationality, whiey have been injured in the course of an
injury to a vessel resulting from an internatibyparongful act. It has become necessary to
affirm the right of the State of nationality éaercise diplomatic prettion on behalf of the
members of a ship’s crew in order to precludg suggestion that this right has been replaced
by that of the State of nationality of the shifst the same time it is necessary to recognize the
right of the State of nationality of the shipseek redress in respect of the members of the
ship’s crew. Although this cannot be charaeiedlias diplomatic protection in the absence of
the bond of nationality between the flag State siig and the members of a ship’s crew, there

is nevertheless a close resemiokabetween this type of peation and diplomatic protection.

(2) There is support in the practice of Stategudicial decisions and in the writings of
publicists®™? for the position that the State of nationatif a ship (the flag State) may seek
redress for members of the crew of the stiffw do not have its nationality. There are also

policy considerations in favour of such an approach.

(3) The early practice of the United Statespamticular, lends support to such a custom.

Under American law foreign seamen wemitionally entitled to the protection of the

United States while serving on American vessels. The American view was that once a seaman
enlisted on a ship, the only relevantiomality was that of the flag Stat& This unique status

of foreigners serving on American vessabs traditionally reaffirmed in diplomatic

%2 H . Myers,The Nationality of Ships (1967), pp. 90-108; R. Dolzer, “Diplomatic Protection of Foreign Nationals”
in Encyclopaedia of Public International Law (1992), vol. 1, p. 1068; I. Brownli€rinciples of Public International
Law, 6th ed. (Oxford: Oxford University Press 2003), p. 460.

%3 Rossv. Mcintyre, 140 U.S. 453 (1891).
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communications and consular régfions of the United Statés' Doubts have, however, been
raised, including by the United Staf83as to whether this practice provides evidence of a

customary rulé>®

(4) International arbitral awards are inconcheson the right of a State to extend protection
to non-national seamen, but tenddan in favour of such right rather than against it. In
McCready (US) v. Mexico the umpire, Sir Edward Thornton,ltie¢hat “seamen serving in the
naval or mercantile maringender a flag not their own are entitléak, the duration of that service,
to the protection of the flag under which they sefi7€”In the 1’m Alone” case®® which arose
from the sinking of a Canadian vessel by atéthStates coast guard ship, the Canadian
Government successfully claicheompensation on behalf ofé® non-national crew members,
asserting that where a claim was on behalf ofssele members of the crew were to be deemed,
for the purposes of the claim, to be of ftame nationality as the vessel. InRBgaration for
Injuries advisory opinion two judges, in their segarapinions, accepted the right of a State to

exercise protection on behalf alien crew members?

(5) In 1999, the International Tribunal for thaw of the Sea handed down its decision in
The M/V “ Saiga” (No. 2) case Saint Vincent and the Grenadines v. Guinea)®®® which provides
support for the right of the flag State to seefiress for non-national crew members. The
dispute in this case arose outloé arrest and detention of tBaiga by Guinea, while it was
supplying olil to fishing vessels off the coast of Guinea. J&hga was registered in St. Vincent
and the Grenadines (“St. Vincent”) and its reasind crew were Ukigian nationals. There

were also three Senegalese workers on board at the time of the arrest. Following the arrest,
Guinea detained the ship and crew. In procegdibefore the International Tribunal for the Law
of the Sea, Guinea objected to the admissibility of St. Vincent's claien,alia, on the ground

%% G.H. HackworthDigest of International Law (1942), vol. 3, p. 418, vol. 4, pp. 883-884.

%% Communication dated 20 May 2003 to the International Law Commission (on file with the Codification Division
of the Office of Legal Affairs of the United Nations).

#6 gee Arthur Watts, “The Protection of Alien Seamen”, ICLQ vol. 7 (1958), p. 691.
%7 3.B. Moore|nternational Arbitrations, vol. 3, p. 2536.

%8 AJIL vol. 29 (1935), 326.

%9 | .C.J. Reports 1949, p. 174 at pp. 202-203, Judge Hackworth and pp. 206-207, Judge Badawi Pasha.

%0 Judgment| TLOS Reports 1999, p. 10.
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that the injured crew members were not nation&lSt. Vincent. The Tribunal dismissed these
challenges to the admissibility of the claim and held that Guinea had violated the rights of
St. Vincent by arresting and detaining the ship and its crew. It ordered Guinea to pay

compensation to St. Vincent for damages toSdiga and for injury to the crew.

(6) Although the Tribunal treated the dispute raas one of direct injury to St. Vincefft,

the Tribunal’s reasoning suggests that it also thee matter as a case involving the protection of
the crew something akin to, but different frasiplomatic protection. Guinea clearly objected to
the admissibility of the claim in respect o&threw on the ground that it constituted a claim for
diplomatic protection in respeof non-nationals of St. VinceAt St. Vincent, equally clearly,
insisted that it had the right pyotect the crew of a ship flying its flag “irrespective of their
nationality”?®® In dismissing Guinea’s objection tfieibunal stated that the United Nations
Convention on the Law of the S&in a number of relevant gvisions, including article 292,
drew no distinction between nationalsd non-nationals of the flag State. It stressed that “the
ship, every thing on it, and every person involvethtarested in its operains are treated as an

entity linked to the flag State. The nationalities of these persons are not ref€vant”.

(7) There are cogent policy reasons for allowtimgflag State to seek redress for the ship’s
crew. This was recognized by the Law of the Sea Triburaiga when it called attention to

“the transient and multinational composition of ships’ crews” and stated that large ships “could
have a crew comprising persons of several nationalities. If each person sustaining damage were
obliged to look for protection from the State ofielhsuch a person is a national, undue hardship

would ensue®’ Practical considerations relatingtte bringing of claims should not be

%! |pid., para. 98.

%2 |bid., para. 103.

%3 |bid., para. 104.

%% United NationsJreaty Series, vol. 1833, p. 3.
%5 Judgment| TLOS Reports 1999, para. 105.
%% 1pid., para. 106.

%7 1pid., para. 107.
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overlooked. It is much easier and more efficientone State to seek redress on behalf of all
crew members than to require the States tbnality of all crew members to bring separate

claims on behalf ofheir nationals.

(8) Support for the right of the flag State to seatiress for the ship’s crew is substantial and
justified. It cannot, however, be categorizediigomatic protection. Nor should it be seen as
having replaced diplomatic protection. Botpldmatic protection byhe State of nationality

and the right of the flag State to seek redresghi® crew should be recognized, without priority
being accorded to either. Ships’ crews are often exposed to hardships emanating from the flag
State, in the form of poor working conditions, arfr third States, in the event of the ship being
arrested. In these circumstantiesy should receive the maximyprotection that international

law can offer.

(9) The right of the flag State to seek redress for the ship’s crew is not limited to redress for
injuries sustained during or in the course ofrgary to the vessel but extends also to injuries
sustained in connection with an injury to these resulting from an internationally wrongful

act, that is as a consequence of the injuthéovessel. Thus such a right would arise where
members of the ship’s crew are illegally arresied detained after the illegal arrest of the ship

itself.
Article 19

Recommended practice

A State entitled to exercise diplomapimtection according to the present draft
articles, should:

(@) Give due consideration to the possibility of exercising diplomatic
protection, especially when agsificant injury has occurred;

(b) Take into account, wherever feasililge views of injured persons with
regard to resort to diplomatic proten and the reparation to be sought; and

(© Transfer to the injured person any compensation obtained for the injury
from the responsible State subjeziany reasonable deductions.

Commentary

(1) There are certain practices on the paGtates in the field afiplomatic protection

which have not yet acquired the status of @mstry rules and which are not susceptible to
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transformation into rules of law in the exeeiof progressive delpment of the law.

Nevertheless they are desirable practices, constituting necessary features of diplomatic
protection, that add strengthd@lomatic protection as aeans for the protection of human

rights and foreign investment. These practicesecommended to States for their consideration
in the exercise of diplomatgrotection in draft article 19, which recommends that States
“should” follow certain practicesThe use of recommendatory, and not prescriptive, language of
this kind is not unknown to treaties, althougbannot be described as a common feature of

treaties™®

(2) Subparagraph (a), recommends to Stiwasthey should give consideration to the
possibility of exercising diplomatic protectiom behalf of a national who suffers significant
injury. The protection of human beings byane of international law is today one of the
principal goals of the international legal ordas was reaffirmed by the 2005 World Summit
Outcome resolution adopted by Beneral Assembly on 24 October 2685 This protection
may be achieved by many means, including atamgprotection, resort to international human
rights treaties mechanisms, criminal prosecutioaction by the Security Council or other
international bodies - and diploti@protection. Which procedue remedy is most likely to
achieve the goal of effective protection wievitably, depend on the circumstances of each
case. When the protection of foreign nationals issue, diplomatic protection is an obvious
remedy to which States should give serious iciemation. After all it ighe remedy with the
longest history and has a proven record adatifeness. Draft arlie 19, subparagraph (a),
serves as a reminder to States that they dimrisider the possibility of resorting to this

remedial procedure.

(3) A State is not under international law obligedxercise diplonte& protection on behalf

of a national who has been injured as a resudhdhternationally wrongful act attributable to

%8 Article 36 (3) of the Charter of the United Nations, for instance, provides that in recommending appropriate
procedures for the settlement of disputes, “the Security Caalnocild also take into consideration that legal
disputesshould as a general rule be referred by the partiésadnternational Court of Justice in accordance with

the provisions of the Statute of the Court” (emphasis added). Conventions on the law of the sea also employ the
term “should” rather than “shall”. Article 3 of the 1958 Geneva Convention on the High Seas, United Nations,
Treaty Series, vol. 450, p. 11, provides that “in order to enjoy freedom of the seas on equal terms with coastal States,
States having no sea codsbuld have free access to the sea” (emphasis added). See, too, articles 27, 28, 43

and 123 of the 1982 United Nations Convention on the Law of the Sea.

%% A/RES/60/1, paras. 119-120, 138-140.
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another State. The discretionary nature of tlageSt right to exercisdiplomatic protection is
affirmed by draft article 2 of the present draticddes and has been asserted by the International
Court of Justic€® and national courts?! as shown in the commentary to draft article 2. Despite
this there is growing support for the view ttia¢re is some obligation, however imperfect, on
States, either under internationaklar national law, to protect their nationals abroad when they
are subjected to significant human rights violations. The Constitutions of many States recognize
the right of the individual to receive diplomatic protection for injuries suffered aBfoathjch

must carry with it the corresponding duty o tBtate to exercise protection. Moreover, a
number of national court decisioimglicate that although a S¢ahas a discretion whether to
exercise diplomatic protection aot, there is an obligation onathState, subject to judicial

review, to do something to assist its nationadsich may include an obligation to give due
consideration to the possibility of exercising diplomatic protecidrin Kaunda and Othersv.
President of the Republic of South Africa the South Africa Constitutional Court stated that:

“There may be a duty on government, consistéth its obligatons under international

law, to take action to protect one of its citizens against a gross abuse of international
human rights norms. A request to governifer assistance in such circumstances

where the evidence is clear would be difficult, and in extreme cases possibly impossible
to refuse. Itis unlikely that such a requesuld ever be refused by government, but if it
were, the decision would be justiciable antbart would order thgovernment to take

appropriate action**

In these circumstances it is possible to seriously suggest that international law already recognizes

the existence of some obligation on the part of a State to consider the possibility of exercising

2 Barcelona Traction case, at p. 44.

2 gee, for examplébbasi v. Secretary of Sate for Foreign and Commonwealth Affairs, [2002] EWCA Civ. 1598:
Kaunda v. President of the Republic of South Africa 2005 (4) South African Law Reports 235 (CC), ILM, vol. 44
(2005), p. 173.

2 gee First Report of the Special Rapporteur on Diplomatic Protection, document A/CN.4/506, p. 30.

21 Rudolf Hess case ILR val90 p. 387 at pp. 392, 398bbasi v. Secretary of Sate for Foreign

and Commonwealth Affairs, [2002] EWCA Civ. 1598 and ILR vol. 125 p. 685, paras. 69, 79, 80, 82-83, 107-8. See,
generally, A. Vermeer-Kunzli “Restricting Discretion: Judicial Review of Diplomatic Protediordic Journal of
International Law vol. 75 (2006), p.93.

2 2005 (4) South African Law Reports 235 (CC); ILM vol. 44 (2005), p. 173, para. 69.
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diplomatic protection on lmlf of a national who has sufferadsignificant injury abroad. If
customary international law has not yet reacheldtage of development then draft article 19,

subparagraph (a), must be seen asxamcise in progressive development.

(4) Subparagraph (b), providestta State “should”, in the exase of diplomatic protection,
“take into account, wherever feasible, the vi@ivgjured persons with regard to resort to
diplomatic protection and the reptioca to be sought”. In pracie States exercising diplomatic
protection do have regard to tihmoral and material consequences of an injury to an alien in
assessing the damages to be claiffedn order to do this it is obviously necessary to consult
with the injured person. So, too, with the demn whether to demandtsdaction, restitution or
compensation by way of reparation. This hasseme scholars to contend that the admonition
contained in draft article 19, subbpgraph (b), is already a rudé customary international laf®

If it is not, draft article 19, subpagraph (b), must also be sesnan exercise in progressive

development.

(5) Subparagraph (c) provides that Statesufd transfer any compensation received from

the responsible State in respect of an injorg national to the injured national. This
recommendation is designed to encourage the widadprerception that States have an absolute
discretion in such matters and are under no obligation to transfer moneys received for a claim
based on diplomatic prettion to the injured national. iBperception has its roots in the
Mavrommatis rule and a number of judicipfonouncements. In terms of thavrommatis

Palestine Concessions dictum a State asserts its own righexercising diplomatic protection

and becomes “the sole claimaft®. Consequently, logic dictatéisat no restraints are placed on
the State, in the interests of the individualtha settlement of the claim or the payment of any
compensation received. That the State has “cet@mteedom of action” in its exercise of
diplomatic protectioris confirmed by théarcelona Traction case?”® Despite the fact that the

logic of Mavrommatis is undermined by the practiceadlculating the amount of damages

2™ Chorzow Factory case(Merits), P.C.I.J. Reports, Series A, No. 17, p. 28; separate opinion of Judge Morelli in
Barcelona Traction case.C.J. Reports 1970, p. 223.

2’6 B, Bollecker-Stertie Pr&udice dans la Théorie de la Responsabilité Internationale (Paris: A. Pedone, 1973),
p. 98; L. Dubois “La distinction entre le droit de I'Etat réclamant et le droit au ressortissant dans la protection
diplomatique”Revue critique de Droit International Privé, (1978) pp. 615, 624.

2" P C.1.J. Reports 1924, Series A, No. 2, p. 2.
278 1.C.J. Reports 1970, p. 3 at p. 44.
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claimed on the basis of the injury suffered by the individ{fakhich is claimed to be a rule of
customary international laf{ the view persists that the State has an absolute discretion in the
disposal of compensation received. This is itatsid by the dictum of Umpire Parker in the

US-German Mixed Claims CommissionAdministrative Decision V:

“In exercising such control [the nation]geverned not only by the interest of the
particular claimant but by élarger interests of the whole people of the nation and must
exercise an untrammelled discretion in determining when and how the claim will be
presented and pressed, or withdrawn angmised and the private owner will be

bound by the action takerieven if payment is made to the espousing nation in pursuance

of the award, it has complete control over the fund so paid to and held by it and may, to
prevent fraud, correct a mistake or protect the national honour, at its election return the

fund to the nation paying it or otherwise dispose of it.” %

Similar statements are to be found inuaber of English judicial decisioA%, which are seen
by some to be an accurate statement of internation&ftaw.

(6) It is by no means clear that State practiceords with the above view. On the one hand,
States agree to lump sum settlements in respect of multiple individual claims which in practice
result in individual claims receiving considerably less than was cl&ithe@n the other hand,

some States have enacted legislation to ensure that compensation awards are fairly distributed to

2" Chorzow Factory case (MeritsP.C.I.J. Reports 1928, Series A, No. 17, at p. 28.
%0 See the authors cited in footnote 276 above.
%1 UNRIAA vol. VII., p. 119 at p. 152 (Emphasis added).

%2 Civilian War Claimants Association v. R [1932] AC p. 14{.onrho Exports Ltd. v. Export Credits Guarantee
Department [1996] 4 A11 E.R., p. 673; at p. 687.

%8 American Law InstituteRestatement of the Law, Third, Foreign Law of the United States (1987) at §902,

pp. 348-9Distribution of the Aslop Award, Opinion of J. Reuben Clark, Department of State, cited in Hackworth,
Digest of International Law, vol. 5, p. 766; B. Bollecker-Stetre Préudice dans la Théorie de la Responsabilité
Internationale, p. 108.

% W.K. Geck “Diplomatic Protection” ifEncyclopaedia of Public International Law (1992), vol. 1 at p. 1058:
D. Bederman “Interim Report on ‘Lump Sum Agreements and Diplomatic Protection™ International Law
Association, Report of the Seventieth Conference, New Delhi (2002), p. 230; R. Lillich “The United
States-Hungarian Claims Agreement of 1973” (1975), AJIL vol. 69, p. 534; R. Lillich & B. Wieséonational
Claims: Their Settlement by Lump-Sum Agreements (Charlottesville: University Press of Virginia 1975).
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individual claimants. Moreovethere is clear evidence that in practice States do pay moneys
received in diplomatic claims to their injured nationals Administrative Decision V,

Umpire Parker stated:

. But where a demand is m@ on behalf of a designatadtional, and an award and
payment is made on that specific demand, the &0 paid is not a national fund in the
sense that the title vests in the nation receiving it entirely free from any obligation to
account to the private claimant, on whose Haha claim was asserted and paid and

who is the real owner thereof. Broad and misleading statements susceptible of this
construction are found in cases where lump-awards and payments have been made to
the demanding nation covering numerous clgmmsforward by it and where the tribunal
making the award did not undertake to adjutdicgach claim or to allocate any specified
amount to any designated claim. It is ndtdyved that any case can be cited in which an
award has been made by an internatidmialinal in favour othe demanding nation on
behalf of its designated national in which the nation receiving payment of such award
has, in the absence of fraadmistake, hatgated to account to theational designated, or
those claiming under him, for the full amowrftthe award received. So far as the

United States is concerned it would seeat the Congress has treated funds paid the
nation in satisfaction of specific claims as held ‘in trust for citizens of the United States

or others™ %

That this is the practice of&es is confirmed by schol&f§. Further evidence of the erosion of
the State’s discretion is to be found in the diecis of arbitral tribuda which prescribe how
the award is to be divided’ Moreover in 1994 the European Court of Human Rights decided

2
e88

in Beaumartin v. France™" that an international agreement making provision for compensation

could give rise to an enforceable right oa ffart of the injured persons to compensation.

% UNRIAA, vol. VII, p. 119, at p. 152.

% \W.K. Geck “Diplomatic Protection” ifEncyclopedia of Public International Law (1992), vol. 1 at p. 1057;
F.V. Garcia-Amador, Louis B. Sohn & R.R. BaxtRecent Codification of the Law of the Sate Responsibility for
Injuriesto Aliens (Dobbs Ferry, N.Y.: Oceana Publishers, 1974), p. 151.

%7 See B. Bollecker-Sterhe Préjudice dans la Théorie de la Responsabilité Internationale, p. 109.
%8 Case No. 15287/89; [1994] ECHR 40.
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(7) Subparagraph (c) acknowledgéat it would not be inapppriate for a State to make
reasonable deductions from the compensation temesf to injured persons. The most obvious
justification for such deductions would berexoup the costs of State efforts to obtain
compensation for its nationals, or to recover the& obgoods or services provided by the State
to them.

(8) Although there is some support for curtailthg absolute right of the State to withhold
payment of compensation received to the irgurational in nationdkgislation, judicial

decisions and doctrine, this probably does not constitute a settled practice. Nor is there any
sense of obligation on the part of States to limit their freedom of disposal of compensation
awards. On the other hand, public policy, &gand respect for human rights support the
curtailment of the States discretion in thebdisement of compensation. It is against this
background that draft article 19, subparagraph (c) bean adopted. While it is an exercise in
progressive development it is supear by State practice and equity.
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CHAPTER YV

INTERNATIONAL LIABILITY FOR INJURIOUS CONSEQUENCES

ARISING OUT OF ACTSNOT PROHIBITED BY INTERNATIONAL

LAW (INTERNATIONAL LIABILITY IN CASE OF LOSS FROM

TRANSBOUNDARY HARM ARISING OUT OF HAZARDOUS
ACTIVITIES)

A. Introduction

51. The Commission, at its thirtieth session (19#&)Juded the topic “International liability
for injurious consequences arising out of axsprohibited by international law” in its

programme of work and appued Mr. Robert Q. QuentiBaxter, Special Rapportefff’

52. From the thirty-second (1980) to thetirsixth (1984) sessions, the Commission
received and considered five reports from the Bp&apporteur. In thefth report, five draft
articles were proposed by thee®al Rapporteur but no decisionswaade to refer them to the
Drafting Committe&™

53. The Commission, at its thirty-seventh sesgi1985), appointed Mr. Julio Barboza,
Special Rapporteur for the topic and from itst{hseventh (1985) to the forty-eighth (1996)

% At that session the Commission established a workiogpgto consider, in a preliminary manner, the scope and
nature of the topic. For the report of the Working Group,Yeasbook ... 1978, vol. 1l (Part Two), pp. 150-152.

20 For the five reports of the Special Rapporteur,Yaaebook ... 1980, vol. Il (Part One), p. 247,

document A/CN.4/334 and Add.1 and 2 (First repofearbook ... 1981, vol. Il (Part One), p. 103,

document A/CN.4/346 and Add.1 and 2 (Second repéey;book ... 1982, vol. Il (Part One), p. 51,

document A/CN.4/360 (Third reportygarbook ... 1983, vol. Il (Part One), p. 201, document A/CN.4/373 (Fourth
report); Yearbook ... 1984, vol. Il (Part One), p. 155, document A/CN.4/383 and Add.1 (Fifth report). The reports
sought to develop a conceptual basis and schematic outline for the topic and contained proposals for five draft
articles. The schematic outline was set out in the Special Rapporteur’s third report (1982). In 1984, the
Commission also had before it the replies to a questionnaire addressed in 1983 by the Legal Counsel of the
United Nations to 16 selected international organizations to ascertain whether, amongst other matters, obligations
which States owe to each other and discharge as membetsroétional organizations may, to that extent, fulfil or
replace some of the procedures referred to in the schematic oviginleook ... 1984, vol. 1l (Part One), p. 129,
document A/CN.4/378 and a study prepared by the seiaeentitled “Survey of State practice relevant to
international liability for injurious consequences arising out of acts not prohibited by international law”.
Yearbook ... 1985, vol. Il (Part One), Addendum, document A/CN.4/384. See also “Survey of liability regimes
relevant to the topic of international liability for injurious consequences arising out of acts not prohibited by
international law”,Yearbook ... 1995, vol. Il (Part One), document A/CN.4/471.
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sessions it received and consideredelrts from the Special Rapportétr.During this
period, the Commission also established two waylgroups, one in 1992 to consider general
issues relating to the scope, the approach taken and the possible direction of the future
work on the topit? and the other in 1996 to review the topiall its aspects in the light of the
reports of the Speci&apporteur and the disssions held, over the years, in the Commission
and to make recommendations to the CommiissiThe report of the latter Working Group
provided a complete picture of the topic relgtin the principle of prevention and that of

liability for compensation or other relief, presenting articles and commentaries téreto.

54.  Atits forty-ninth (1997) session, ther@mission, on the basis of recommendations

of a Working Group established to consider how the Commission should proceed with its
work on this topi¢™* decided to deal first with tHesue of prevention under the subtitle
“Prevention of transboundadamage from hazardoustiaties” and appointed

Mr. Pemmaraju Sreenivasa RaceSial Rapporteur for the topf& From its fiftieth (1998) to

its fifty-second (2000) sessions, the Commisseneived and considered three reports from the

Special Rapportedr®

#1 For the 12 reports of the Special Rapporteur, ¥earbook ... 1985, vol. Il (Part One), p. 97, document
A/CN.4/394 (First report)Yearbook ... 1986, vol. Il (Part One), p. 145, document A/CN.4/402 (Second report);
Yearbook ... 1987, vol. Il (Part One), p. 47, document A/CN.4/405 (Third repMegrbook ... 1988, vol. II

(Part One), p. 251, document A/CN.4/413 (Fourth rep¥egrbook ... 1989, vol. Il (Part One), p. 131,

document A/CN.4/423 (Fifth reportyearbook ... 1990, vol. 1l (Part One), p. 83, document A/CN.4/428 (Sixth
report); Yearbook ... 1991, vol. Il (Part One), p. 71, document A/CN.4/437 (Seventh repdedybook ... 1992,

vol. Il (Part One), p. 75, document A/CN.4/443 (Eighth repdgybook ... 1993, vol. Il (Part One),

document A/CN.4/450 (Ninth reportarbook ... 1994, vol. Il (Part One), document A/CN.4/459 (Tenth report);
document A/CN.4/468 (Eleventh report); and document A/CN.4/475 and Add.1 (Twelfth report).

%2 Yearbook ... 1992, vol. Il (Part Two), para. 281. On the basis of the recommendation of the Working Group, the
Commission at its 2282nd meeting, on 8 July 1992, decided to continue the work on this topic in stages: first
completing work on prevention of transboundary harm and subsequently proceeding with remedial measures. The
Commission decided, in view of the ambiguity in the title of the topic, to continue with the working hypothesis that
the topic deal with “activities” and to defer any formal change of theitiilg, paras. 341-349. For a detailed
recommendation of the Commission daed., ... 1995, chap. V.

28 Official Records of the General Assembly, Forty-eighth Session, Supplement No. 10 (A/51/10), Annex.
2% | bid., Fifty-second Session, Supplement No. 10 (A/52/10), paras. 162-165.
%% |pid., para. 168. The General Assembly took note of this decision in paragraph 7 of its resolution 52/156.

2% A/CN.4/487 and Add.1 (First report); A/ICN.4/501 (Second report) and A/CN.4/510 (Third Report). The
Commission also had before it comments and observations from Governments, A/CN.4/509 and A/CN.4/516, the
latter being received in 2001.
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55.  Atits fiftieth session (1998), the @mission adopted on first reading a set

of 17 draft article®n prevention of transboundamgrm from hazardous activiti@sand at its
fifty-third session (2001), it adopted the finext of a drafppreamble and a set

of 19 draft article®n prevention of transboundamgrm from hazardous activitié¥,

thus concluding its work on the first paftthe topic. Furthermore, the Commission
recommended to the General Assembly thbagkation of a convention on the basis of the

draft articles.

56.  Atits fifty-fourth session (2002),éhCommission resumed its consideration

of the second part of the topic and upon the recommendation of a Working Group
established to consider the conceptual outline of the t6happointed Mr. Pemmaraju
Sreenivasa Rao Special fprteur for the topic under the ditle “Internationalliability in the

case of loss from transboundary harising out of haardous activities®®

57. Between the fifty-fifth (2003) and tfiéy-sixth (2004) sessions, the Commission
received and considered two resosf the Special Rapportetif. During this period, the
Commission also established two working groupe in 2003 to assist the Special Rapporteur
in considering the future orientation of the tojiche light of his report and the debate in the
Commission and the other in 2004 to exaartime proposals submitted by the Special
Rapporteur, taking intaccount the debate in the Commissiwith a view to recommending
draft principles ripe for referral to the Drafting Committee, while also continuing discussions

on other issues, including the form that worktloa topic should take. At its 2815th meeting,

#7 Official Records of the General Assembly, Fifty-third Session, Supplement No. 10 (A/53/10), para. 52.
8 |bid., Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 97.

2 The General Assembly, in operative paragraph 3 of resolution 56/82, requested the Commission to resume its
consideration of the liability aspects of the topic, bearing in mind the interrelationship between prevention and
liability, and taking into account the developments in international law and comments by Governments.

3% | pid., Fifty-seventh Session, Supplement No. 10 (A/57/10), para. 441. The report of the Working Group set out
some initial understandings on the topic “International liability for injurious consequences arising out of acts not
prohibited by international law (Inteational liability in case of loss frotnansboundary harm arising out of
hazardous activities)”, presented views on its scope and the approaches to be pursued.

%L AJCN.4/531 (First report) and A/CN.4/540 (Second report).
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on 9 July 2004, the Commission received the oral report of the Chairman of the Working Group
and decided to refer eight draft principgsposed by the Working Group to the Drafting

Committee with a request to also prepare a text of a preamble.

58. At the same fifty-sixth session (2004} thommission completed on first reading a set
of eight draft principles on the allocation of lasshe case of transboundary harm arising out of
hazardous activitiesna decided, in accordance with articl&sand 21 of its statute to transmit
the draft principles, through the Secret@gneral, to Governments for comments and
observations, with the request that such comments and observations be submitted to the

Secretary-General by 1 January 2006.
B. Consideration of thetopic at the present session

59. At the present session, the Commission héatdd the third report of the Special
Rapporteur (A/CN.4/566). The Commission aieal before it comments and observations
received from Governments (A/CN.4/562 and Add.The Commission considered the report at
its 2872nd to 2875th meetings, on 9, 10, 11 andlay 2006, and at the latter meeting decided
to refer the draft principles adopted in 2004 first reading, to the Drafting Committee for a
second reading taking into account the viewgressed in the Comssion and comments and

observations received from Governments.

60.  Atits 2882nd meeting, on 2 June 2006, the Commission received and considered the
report of the Drafting Committee (A/CN.4/L.686)chadopted on second reading the text of the
preamble and a set of eight draft principles @nahocation of loss in the case of transboundary

harm arising out afiazardous activities.

61.  Atits 2909th and 2910th meetings, on 8 August 2006 the Commission adopted the

commentaries to the aforementioned draft principles.

62. In accordance with its Statute, the Comroissiubmits the draft preamble and the draft

principles to the General Assembly, togatlvith a recommendation set out below.
C. Recommendation of the Commission

63.  Atits 2910th meeting on 8 August 2006, thenGussion recalled that at its forty-ninth
session (1997) it decided to consider the toptevim parts; at its fifty-third session (2001) it
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completed the first paff and recommended to the Genekasembly the elaboration of a
convention on the basis of theaéirarticles on Prevention ofainsboundary harm from hazardous
activities®® The Commission’s recommendation was baseils view that, taking into account
the existing State practice, the first part oftiy@c lent itself to codication and progressive
development through a convention. The adoptipthe Commission of the draft principles on
the Allocation of loss in the case of transboamycharm arising outf hazardous activities
completes the second part, thus concluding workhe topic “International liability for injurious
consequences arising out ofsanbt prohibited by internatiohw”. In accordance with

article 23 of its Statute the Commission recommefadghis second part, that the Assembly
endorse the draft principles by a resolution argk States to take th@nal and international

action to implement them.

D. Tributeto the Special Rapporteur

64.  Atits 2910th meeting, on 8 August 2006, the Commission, following the adoption of the
text of the preamble and the draft principledtmmallocation of loss in the case of transboundary

harm arising out of hazardoastivities adopted the following resolution by acclamation:
“The International Law Commission,

Having adopted the draft preamble and draft principles on the allocation of loss in

the case of transboundamgrm arising out ofiazardous activities,

Expresses to the Special Rapporteur, Mr.Rmaraju Sreenivasa Rao, its deep
appreciation and warm congratulations far tutstanding contrittion he has made to
the preparation of the draft preamble andtdsahciples through his tireless efforts and
devoted work, and for the results achievethm elaboration of the draft preamble and
draft principles on the allocation of losstire case of transboundary harm arising out of

hazardous activities.”

%02 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 91.
%3 1pid., paras. 94 and 97.
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65. The Commission also expressed its dggpeciation to the previous Special
Rapporteurs, Mr. Robert Q. Quentin-Baxtadavr. Julio Barboza, for their outstanding

contribution to the work on the topic.

E. Text of thedraft principleson the allocation of lossin the case of
transboundary harm arising out of hazardous activities

1. Text of thedraft principles

66. The text of the draft principles adoptedthy Commission at its fifty-eighth session are

reproduced below.

Draft principles on the allocation of lossin the case of transboundary
harm arising out of hazardous activities

The General Assembly,

Reaffirming Principles 13 and 16 of the Rio Declaration on Environment and

Development,

Recalling the Draft articles on the Prevention of Transboundary Harm from

Hazardous Activities,

Aware that incidents involving hazardoastivities may occur despite compliance
by the relevant State with its obligatioc@ncerning prevention of transboundary harm

from hazardous activities,

Noting that as a result of such incidenthart States and/or their nationals may

suffer harm and serious loss,

Emphasizing that appropriate and effective meees should be in place to ensure
that those natural and legal persons, includitages, that incur harm and loss as a result
of such incidents are able to olstgrompt and adequate compensation,

Concerned that prompt and effective nrgense measures should be taken to

minimize the harm and loss which may result from such incidents,
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Noting that States are responsible fdrimgements of their obligations of

prevention under international law,

Recalling the significance of existing international agreements covering specific
categories of hazardoastivities and stressj the importance of the conclusion of

further such agreements,

Desiring to contribute to the developmentioternational law in this field,

Principle 1
Scope of application

The present draft principles applyttansboundary damage caused by hazardous
activities not prohibited by international law.

Principle 2
Use of terms
For the purposes of the present draft principles:

(@ “damage” means significant damage caused to persons, property or the
environment; and includes:

0] loss of life or personal injury;

(i) loss of, or damage to, properincluding property which forms part
of the cultural heritage;

(iii) loss or damage by impanent of the environment;

(iv) the costs of reasonable measwkreinstatement of the property, or
environment, including natural resources;

(V) the costs of reasoble response measures;

(b) “environment” includes natural resaes, both abiotic and biotic, such as
air, water, soil, fauna and flora and theenaction between the same factors, and the
characteristic aspects of the landscape;

(© “hazardous activity” means an activity which involves a risk of causing
significant harm;
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(d) “State of origin” means the State in the territory or otherwise under the
jurisdiction or control of which # hazardous activity is carried out;

©)] “transboundary damage” means damage caused to persons, property or the
environment in the territory or in other plaagsder the jurisdiction or control of a State
other than the State of origin;

® “victim” means any natural or legal person or State that suffers damage;

(9) “operator” means any person in cormdar control of the activity at the
time the incident causing transboundary damage occurs.

Principle 3
Purposes
The purposes of the present draft principles are:

(@ to ensure prompt and adequatenpensation to victims of transboundary
damage; and

(b) to preserve and protect the eoviment in the event of transboundary
damage, especially with respect to mitigation of damage to the environment and its
restoration or reinstatement.

Principle 4
Prompt and adequate compensation

1. Each State should take all necessary meagarensure that prompt and adequate
compensation is available for victimstedinsboundary damagaused by hazardous
activities located within its territory or otherwise under its jurisdiction or control.

2. These measures should include theasition of liability on the operator or,
where appropriate, other person or entity. Siaddility should not require proof of fault.
Any conditions, limitations or exceptions to such liability shall be consistent with draft
principle 3.

3. These measures should also incluéerdélguirement on the operator or, where
appropriate, other person or entito establish and maintain financial security such as
insurance, bonds or other financial guaeas to cover claims of compensation.

4. In appropriate cases, these meassiesld include the requirement for the
establishment of industry-widands at the national level.

5. In the event that the measures undeptbeeding paragraphs are insufficient to

provide adequate compensation, the Stateigin should also ensure that additional
financial resources amade available.
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Principle5
Response measur es

Upon the occurrence of an incident inviah a hazardous activity which results
or is likely to resulin transboundary damage:

(@ the State of origin shall promptly natiéll States affected or likely to be
affected of the incident and the pdsieffects of the transboundary damage;

(b) the State of origin, with the appropgeanvolvement othe operator, shall
ensure that appropriate response measueetaken and should, for this purpose, rely
upon the best available scidic data and technology;

(© the State of origin, as appropriasbpuld also consult with and seek the
cooperation of all States affied or likely to be affected to mitigate the effects of
transboundary damage and if possible eliminate them;

(d) the States affected or likely to bffected by the transboundary damage
shall take all feasible measures to mitigatd & possible to eliminate the effects of such
damage;

(e the States concerned should, whegppropriate, seek the assistance of
competent international organizations and o8tates on mutually acceptable terms and
conditions.

Principle 6
International and domestic remedies

1. States shall provide their domestic gidi and administrative bodies with the
necessary jurisdiction and competence emslire that these bodies have prompt,
adequate and effective remedies availabkbe event of transboundary damage caused
by hazardous activities located within thenritery or otherwise under their jurisdiction
or control.

2. Victims of transboundary damage shouldeéhaccess to remedigsthe State of
origin that are no less prompt, adequate and effective than those available to victims that
suffer damage, from the same incident, within the territory of that State.

3. Paragraphs 1 and 2 are without prejutticie right of the victims to seek
remedies other than those da&hle in the State of origin.

4. States may provide for recourse to ind¢ional claims settlement procedures that
are expeditious and involve minimal expenses.

5. States should guarantee appropriatessto information relevant for the
pursuance of remedies, incladiclaims for compensation.
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Principle 7
Development of specific international regimes

1. Where, in respect of pantilar categories of hazdwus activities, specific global,
regional or bilateral agreements wouldyde effective arrangements concerning
compensation, response measures and intenaaand domestic remedies, all efforts
should be made to conclude such specific agreements.

2. Such agreements should, as appropriat&jde arrangements for industry and/or
State funds to provide supplementary cemgation in the event that the financial
resources of the operator, including finanseturity measures, are insufficient to cover
the damage suffered as a result of an incident. Any such funds may be designed to
supplement or replace national industry-based funds.

Principle 8
I mplementation

1. Each State should adopt the necessargl&ive, regulatory and administrative
measures to implement the present draft principles.

2. The present draft principles and the nueas adopted to implement them shall be
applied without any discrimination suchthat based on natnality, domicile or
residence.

3. States should cooperate with each othenpdement the present draft principles.

2. Text of thedraft principlesand commentariesthereto

67. The text of the draft principles withromentaries thereto adopted by the Commission at

its fifty-eighth session, are reproduced below.

Draft principles on theallocation of lossin the case of transboundary
harm arising out of hazardous activities

General commentary
(2) The background to these draft principtegiether with the underlying approach, is
outlined in the preamble. It places the draft pptes in the context of the relevant provisions of

the Rio Declaration on Environment and Development but then specifically recalls the Draft

articles on the Prevention of Traomaindary Harm from Hazardous Activities.
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(2) It briefly provides the essential backgrounatileven if the relevant State fully complies
with its prevention obligations, under intetioaal law, accidents or other incidents may
nonetheless occur and have transboundary conseegi¢hat cause harm and serious loss to

other States and their nationals.

(3) It is important, as the preamble recordat those who suffer harm or loss as a result of
such incidents involving hazardoastivities are not left to carry those losses and are able to
obtain prompt and adequate compensation. Ttweseprinciples establish the means by which

this may be accomplished.

4) As the preamble notes, the necessaryngaments for compensation may be provided
under international agements covering spéicihazardous activitiesna the draft principles
encourage the development of such agreemetite aternational, regional or bilateral level as

appropriate.

(5) The draft principles are therefore intendeddatribute to the process of development of
international law in this field both by providirappropriate guidance to States in respect of
hazardous activities not caesl by specifiagreements and by indicagithe matters that should

be dealt with in such agreements.

(6) The preamble also makes the point thateStare responsible under international law for
infringement of their prevention obligations. Tdmft principles are thefore without prejudice
to the rules relating to State responsibility ang @aim that may lie under those rules in the

event of a breach of the obligations of prevention.

(7) In preparing the draft principles, ther@mission has proceeded on the basis of a number
of basic understandings. In the first place,ghera general understanding that (a) the regime
should be general andsidual in character; and (b) theaich a regime should be without

prejudice to the relevant rules of Stegeponsibility adopted by the Commission in 261.
Secondly, there is an understanding that the sobtiee liability aspects should be the same as

the scope of the Draft articles on preventiotrahsboundary harm frohmzardous activities,

%4 For the text and commentaries of the articles on responsibility of States for Internationally wrongful acts,
Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 77.
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which the Commission also adopted in 26811n particular, to trigger the regime governing
transboundary damage, the same threshold, “signifiduat is made applicable in the case of
transboundary harm is employed. The Commissiso edrefully considered the desirability of
examining the issues concerning global commons. After observing that the issues associated
with that topic are different and had their oparticular features, the Commission came to the
conclusion that they require a separate treatffienthirdly, the work has proceeded on the
basis of certain policy considerations: (a) that while the activities contemplated for coverage
under the present topic are essential for econdmrelopment and beneficial to society, the
regime must provide for promphd adequate compensation fa¥ thnocent victims in the event
that such activities give rige transboundary damage; andl et contingency plans and
response measures should be in place over anadbose contemplated in the draft articles on

prevention.

(8) Fourthly, the various existing models of liability and compensation have confirmed that
State liability is accepted essentially in the cafseuter space activities. Liability for activities
falling within the scope of the present draft principles primarily attaches to the operator; and
such liability would be without #arequirement of proof of fétuand may be limited or subject

to conditions, limitations and exceptions. However, it is equally recognized that such liability
need not always be placed on the operatorh@zardous or a risk-bearing activity and other
entities could equally be designated by agreement or by law. The important point is that the
person or entity concerned is faionally in command or contrar directs or exercises overall

supervision and hence as the beneficairthe activity may be held liable.

9) Fifthly, it may be noted that provisionnsade for supplementary funding in many
schemes of allocation ¢dss; and such funding in theggent case would be particularly

important if the concept of limitkliability is adopted. The basic understanding is to adopt a
scheme of allocation of loss, spreading the &mssng multiple actors, including as appropriate

the State. In view of the general and residual character, it is not considered necessary to
predetermine the share for the different actors or to precisely identify the role to be assigned to

the State. Atthe same time, it is recognized faiState has, under imb@tional law, duties of

%% |bid., para. 98.
%% See alsabid., Fifty-seventh Session, Supplement No. 10 (A/57/10), para. 447.
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prevention and these entail certain minimum standards of due dilifénSeates are obliged in
accordance with such duties to allow hazardotisiaes with a risk of significant transboundary
harm only upon prior authorization, utilizirgivironmental and transboundary impact
assessments and monitoring those impacts, as appropriate. The attachment of primary liability
on the operator, in other words, does not inway absolve the State from discharging its own

duties of prevention und@nternational law.

(10) Sixthly, while there is broad understandiomgthe basic elements to be incorporated in

the regime governing the schewofeallocation of loss in case of damage arising from hazardous
activities, it is understood that in most casesdhibstantive or applicable law to resolve
compensation claims may involegher aspects such as civildity or criminal liability or

both, and would depend on a numbevafiables. Principles alfvil law, or common law or

private international law governing choice of forums as well as the applicable law may come into
focus depending upon the context and the jugiguoh involved. Accordingly, the proposed

scheme is not only genénd residuary but is also flexéband without any prejudice to the

claims that might arise or to questiarfshe applicable law and procedures.

(11) As the draft principles are general and residuary in character they are cast as a
non-binding declaration of draft principles. Tdierent characteristics gfarticular hazardous
activities may require thedaption of different approaches witbgard to specifi arrangements.
In addition, the choices or approaches adopteglvasy under different legal systems. Further,
the choices and approaches adopted andithpiementation may also be influenced by

different stages of economic deepinent of the countries concerned.

(12) On balance, the Commissihas concluded that recommded draft principles would
have the advantage of not requiring a harmoronati national laws anddal systems, which is
fraught with difficulties. Moreover, it is felt that the goal of widespread acceptance of the
substantive provisions is more likely to be meah#é outcome is cast as principles. In their

essential parts, theyquride that victims that suffer the miage should be compensated promptly

%7 Birnie and Boyle have observed in respect of the draft article on prevention that “... there is ample authority in
treaties and case law, and State practice for regarding ... provisions of the Commission’s draft convention as
codification of existing international law. They represent the minimum standard required of States when managing
transboundary risks and giving effect to Principle 2 of the Rio Declaration”, Patricia Birnie and Alan Boyle,
International Law and the Environment (Oxford: Oxford University Press, 2002) (2nd ed.), p. 113.
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and adequately; and that envircemal damage, relating to whi&tates may pursue claims, be
mitigated through prompt response measurestarttle extent possible, be restored or

reinstated.

(13) The commentaries are organized as contaerngxplanation of the scope and context of
each draft principle, as well as an analysis of relevant trends and possible options available to
assist States in the adoptiohappropriate national measu@samplementation and in the
elaboration of specific international reges. The focus of the Commission was on the
formulation of the substance of the draft princigiesa coherent set sandards of conduct and
practice. It did not attempt to identify the cunrstatus of the various aspects of the draft
principles in customary international law and the way in which the draft principles are

formulated is not intendetd affect that question.

Preamble
The General Assembly,

Reaffirming Principles 13 and 16 of the Rio Declaration on Environment and
Development,

Recalling the Draft articles on the Prevention of Transboundary Harm from
Hazardous Activities®

Aware that incidents involving hazardoastivities may occur despite compliance
by the relevant State with its obligatiot@ncerning prevention of transboundary harm
from hazardous activities,

Noting that as a result of such incidentheart States and/or their nationals may
suffer harm and serious loss,

Emphasizing that appropriate and effective meees should be in place to ensure
that those natural and legal persons, includitages, that incur harm and loss as a result
of such incidents are able to olstgirompt and adequate compensation,

Concerned that prompt and effective ngsnse measures should be taken to
minimize the harm and loss which may result from such incidents,

Noting that States are responsible fdrimgements of their obligations of
prevention under international law,

%% Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 97.
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Recalling the significance of existing international agreements covering specific
categories of hazardoastivities and stressj the importance of the conclusion of
further such agreements,

Desiring to contribute to the developmentioternational law in this field,

Commentary

(1) In the past, the Commission has generally presented to the General Assembly sets of dre
articles without a draft preamble, leaving its elaion to States. However, there have also

been precedents during which the Commission has submitted a draft preamble. This was the
case with respect to the two Draft ConventionshtnElimination of Futte Statelessness and on

the Reduction of the Future Statelessness, thé Brticles on the Nation& of natural persons

in relation to the succession of States, as wellissrespect to the draft articles on prevention.
Since the Commission would be presenting dtaflaration of pringles, a preamble is

considered all the more pertinent.

(2) As noted in the introduction, the firgteambular paragraph commences with a reference
to Principles 13 and 16 of the Rio Dasltion on Environment and Developm&Ht.The need to
develop national law regarding liability and compensation for the victims of pollution and other
environmental damage is steed in Principle 13 of th&teclaration, which reiterates

Principle 22 of the Stockholm Declaration oe tHuman Environment. Principle 16 of the

Rio Declaration addresses the promotion of irgkzation of environmentaosts, taking into
account the polluter-pays principle. The Comssion considers the polluter-pays principle as

an essential component in underpinning the predrafit principles to ensure that victims that
suffer harm as a result of arcident involving a hazardous adtiware able to obtain prompt

and adequate compensation.

(3) The_secongreambular paragraph is self-explanatdtylinks the present draft principles
to the draft articles on prevention. The thii@urth, fifth and_sixthpreambular paragraphs seek

to provide the essential rationale for the present draft principles.

3% Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 3-14 June 1992
(United Nations publication, Sales No. E.93.1.8 and Corrigenda), v&edol utions adopted by the Conference,
resolution 1, annex I.
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4) The_seventipreambular paragraph stresses thattldeaft principles do not affect the
responsibility that a State may incur as a resultfingement of its obligations of prevention
under international law; it seeks to keep claarising from implementatioaf that regime from

the scope of application tiiese draft principles.

(5) The_eighthpreambular paragraph recognizesekistence of specific international
agreements for variowsategories of hazardoastivities and the imptance of concluding
further such agreements, while the lastambular paragraph captutiee desire to contribute to

the process of development of international law in this field.

Principle 1
Scope of application

The present draft principles applyttansboundary damage caused by hazardous
activities not prohibited by international law.

Commentary

(1) The “Scope of applicatiorgrovision is drafted to contexdlize the draft principles and

to reflect the understanding that the preseatt girinciples would hee the same scope of
application as the 2001 Draft articles on mmvon of transboundary harm from hazardous
activities. The interrelated nature of the concepts of “prevention” and “liability” needs no
particular emphasis in the contef the work of the Commissioh? This provision identifies

that the focus of the present draft prinegls transboundary damage. The notion of
“transboundary damage”, like the notion of “traaandary harm”, focuses on damage caused in

the jurisdiction of one State by activities situated in another State.

(2) In the first instance, hazardous activitesning within the scope of the present draft
principles are those not prohibited by intdromal law and involve “the risk of causing
significant transboundary harm through theiygibal consequences”. Different types of
activities could be envisaged under this category. As the title of the draft principles
indicates, any hazardous or by implication atisahazardous activity, which involves, at a
minimum, a risk of causing significant trédomaindary harm is covered. These are activities

%10 See the recommendation of the 2002 Working Group of the Commi€ifimial Records of the
Genera Assembly, Fifty-seventh Session, Supplement No. 10 and corrigendum (A/57/10 and Corr.1), paras. 447-448.
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that have a high probability of causing sigraht transboundary harm or a low probability of
causing disastrous transboundary harm. The cwrdleffect of the probability of occurrence
of an accident and the magnitude of its injurious impact separates such activities from any other

activities>*

(3) Following the same approach adoptethancase of the draft articles on prevention, the
Commission opted to dispense with specification bt of activities. Such specification of a

list of activities is not without blems and functionally it is nobosidered essential. Any such
list of activities is likely to be undeénclusive and might quickly need review in the light of ever
evolving technological developmts. Further, except for cartalltrahazardouactivities which
are mostly the subject of speciabulation, e.g., in the nuclear fiebr in the context of activities
in outer space, the risk that flows from an activity is primarily a function of the particular
application, the specific context and the mannesparation. It is felt that it is difficult to

capture these elements in a generic list. However, the activities coming within the scope of the
present principles are the same as those thaudject to the requirement of prior authorization
under the draft articles on prevenmti Moreover, it is always open to States to specify activities
coming within the scope of the present prinegpthrough multilateral, regional or bilateral

arrangement” or to do so in their national legislation.

4) The phrase “transboundary damage cabgdthzardous activitgenot prohibited by
international law” haa similar import as the phrase “activiiaot prohibited by international

law which involve a risk of causing sigriéint transboundary harm through their physical

31 |bid., Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 98, para. (1) of the commentary to article 2 (a) of
the draft articles on prevention.

%12 For example, various liability regimes deal with the type of activities which come under their o692
Convention on the Protection of Marine Environmenthef Baltic Sea Area, [IMO 1] LDC.2/Circ.303 (see also

United Nations, Law of the Sea Bulletin, No. 22 (1993), p. 54); the 1992 Convention on the Transboundary Effects
of Industrial Accidents (doc. ENVWA/R.54 and Add.1), reprinted in ILM vol. 31 (1992), p. 1333; annex | to the

2003 Protocol on Civil Liability and Compensation for Damage Caused by the Transboundary Effects of Industrial
Accidents on Transboundary Waters (2003 Kiev Protocol), UNECE document MP/WAT/2003/1-CP.TEIA/2003/3

of 11 March 2003; annex Il to the Convention on Civil Liability for Damage Resulting from Activities Dangerous to
the Environment (Lugano Conventioiufopean Treaty Series, No. 150. See also ILM vol. 32 (1993), p. 128),

where activities such as the installations or sites for the partial or complete disposal of solid, liquid or gaseous
wastes by incineration on land or at sea, installations or sites for thermal degradation of solid, gaseous or liquid
wastes under reduced oxygen supply, etc., have been identified as dangerous activities; this Convention also has a
list of dangerous substances in annex |. See also Directive 2004/35/CE of the European Parliament and the Counc
of 21 April 2004 on environmental liability with regardttee prevention and remedying of environmental damage

(OJL 143/56. 30.4.2004, vol. 47).
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consequences” in the draft articles on preventibhas a particulameaning, which is well
understood as containing foelements, namely (a) suchtiaities are not prohibited by
international law; (b) such actiies involve a risk of causinggiificant harm; (c) such harm
must be transboundary; and (d) the transboynldarm must be caused by such activities

through their physical consequencts.

(5) Like the draft articles on prevention, théiaties coming within the scope of the present
principles have an element of human causation and are qualified as “activities not prohibited by
international law”. Thigarticular phrase has been adopteskatially to distinguish the present
principles from the operation dfie rules governing State responsibility. The Commission
recognized the importance, raly of questions of responsibylifor internationally wrongful

acts, but also questions concerning the altilign to make good arhyarmful consequences

arising out of certain activities, especially taaghich, because of their nature, present certain
risks. However, in view of the entirely differamsis of liability for risk and the different nature

of the rules governing it, as well as its content and the forms it may assume, the Commission
decided to address th&o subjects separatel}# That is, for the purpose of the principles, the

focus is on the consequences of the activity and not on the lawfulness of the activity itself.

(6) The present draft principles, like theafirarticles on prevention, are concerned with
primary rules. Accordingly, the non-fulfilment dfe duty of prevention prescribed by the draft
articles on prevention could engage State respitibsibithout necessarily giving rise to the

implication that the activity itself is prohibité®. In such a case, State responsibility could be

33 For the commentaries on prevention ©éficial Records of the General Assembly, Fifty-sixth Session,
Supplement No. 10 (A/56/10), para. 98, commentary to draft article 1.

%14 Yearbook ... 1973, vol. Il, para. 38.

315 Official Records of the General Assembly, Fifty-seventh Session, Supplement No. 10 (A/56/10), para. 98,
commentary to article 1, para. (6), p. 382. See also M.B. Akehurst “International Liability for Injurious
Consequences Arising out of Acts not Prohibited by International Lidettierlands Yearbook of International

Law, vol. 16 (1985), pp. 3-16; Alan E. Boyle, “State Responsibility and International Liability for Injurious
Consequences of Acts not Prohibited by International: LAmecessary distinction?”, ICLQ, vol. 39 (1990),

pp. 1-25; Karl Zemanek, “State Responsibility and Liability”, in W. Lang, H. Neuhold, K. Zemanek (eds.),
Environmental Protection and International Law (London: Graham & Trotman, 1991), p. 197; P.S. Rao, the

Second Report on Prevention of Transboundary Damage from Hazardous Activities, document A/CN.4/501, paras.
35-37. J. Barboza, “La responsabilité ‘causale’ a la Commission du droit international”, AFDI, 1988, pp. 513-522;
P. Cahier, “Le probleme de la responsabilité pour risque en droit international”, in IUHEI, les relations
internationales dans un monde en mutation (Leyden: Sijthoff, 1977), pp. 409-434; C-G. Laubet, “Le droit
internationale enquéte d’'une responsabilité pour les dommages résultant d’activités qu'il n’interdit pas”, AFDI,
1983, pp. 99-120; D. Levy, “Respondéb pour omission et responsabilité pour risque en droit international
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invoked to implement not only the obligationstioé State itself but also the civil responsibility
or duty of the operatd?® Indeed, this is well understooddighout the work on draft articles

on preventiort:’

(7) It is recognized that harm couldaur despite implementation of the duties of
prevention. Transboundary harm could occursveral other reasonst involving State
responsibility. For instance, there could ligagions where the prewntive measures were
followed but in the event proved inadequatevhere the particular risk that caused
transboundary harm could not be identifiedh&t time of initial athorization and hence
appropriate preventive maass were not envisagé. In other words, transboundary
harm could occur accidentally or it makégplace in circumstances not originally
anticipated. Further, harm could octicause of gradually accumulated adverse
effects over a period of time. This distimetiought to be borne in mind for purposes of
compensation. Because of problems of distaing a causal link between the hazardous
activity and the damage incurred, claims in the latter case are not commdfiplace.

public”, RGDIP, 1961, pp. 744-764; P. Strurma, “La responsabilité en dehors de I'illicite en droit international
économique”, PYBIL, 1993, pp. 91-112.

316 See P.M. Dupuy, La responsabilité internationatektats pour les dommages d’origine techologique et
industrielle (Paris: Pedone, 1977), p. 319; |. Browi8jstem of the Law of Nations: Sate Responsibility, Part |
(Oxford: Clarendon Press, 1983), p. 50; A. Rosas, “State Responsibility and Liability under Civil Liability
Regimes”, in O. Bring and Said Mahmoudi (ed€ytrent International Law Issues. Nordic Perspectives (Essays

in honour of Jerzy Sztucki) (Boston: M. Nijhoff, 1994); and Fouad Bitar “Les mouvements transfrontaliers de
déchets dangereux selon la Convention de BEkeite des régimes de responsabilité (Paris: Pedone, 1997),

pp. 79-137. However, different standards of liability, leurdf proof and remedies apply to State responsibility and
liability. See also P.M. Dupuy, “Ou en est le droit international de I'environnement & la fin du sieéte®idan
générale de droit international public (1997-4), pp. 873-903; Teresa A. Berwick, “Responsibility and Liability for
Environmental Damage: A Roadmap for International Environmental Regias’getown | nternational
Environmental Review (1998), pp. 257-267; and P.M. Dupuy, “A proptes mésaventures de la responsabilité
internationale des Etats dans ses rapports avec la protection internationale de I'environnement”, in M. Prieur &
C. Lambrechtsl.es Hommes et I’ environnement: Etudes en hommage & Alexandre Kiss

(Paris: Frison-Roche, 1998).

37 Official Records of the General Assembly, Fifty-eighth Session, Supplement No. 10 (A/58/10), para. 443.
38 |bid., para. 444.

39 See Peter Wetterstein “A Proprietary or Possessory Interest: A Corsifig@ua non for claiming damage for
environmental impairment”, in Peter Wetterstéiiarm to the Environment: the Right to Compensation and
Assessment of Damage (Oxford: Clarendon Press (1997)), p. 30. See also Xue Hamgimsboundary Damage in
International Law (Cambridge: Cambridge University Press, 2003), pp. 19-105 and 113-182.
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(8) For the purpose of the present draft prirespt is assumed that duties of due diligence
under the obligations of prevention have bedfilad. Accordingly, the focus of the present

draft principles is on damage caused despite the fulfilment of such duties.

(9) The second criterion, implicit in the presprovision on scope of application, is that
activities covered by these principles are those that originally carried a “risk” of causing
significant transboundary harm. As noted in gaaph (2) above, this risk element encompasses
activities with a low probability ofausing disastrous transboundbhaym or a high probability

of causing significant transboundary hatth.

(10) The third criterion is that the activities stunvolve “transboundary” harm. Thus, three
concepts are embraced by the (extra)-terat@iement. The terrtiransboundary” harm
comprises questions of “territg jurisdiction” and “control®®* The activities must be
conducted in the territory or ottveise in places within the jurisdiction or control of one State

and have an impact in the territory or places within the jurisdiction or control of another State.

(11) It should be noted that the draft prpples are concerned with “transboundary damage
caused” by hazardous activities. In the presentext, the reference the broader concept of
transboundary harm has been retained where theneteis only to the risk of harm and not to
the subsequent phase where harm has actuadlyrred. The term “damage” is employed to
refer to the latter phase. The notion oaftsboundary damage” is introduced to denote
specificity to the harm, which occurred. The term also has the advantage of familiarity.

It is the usual term used in liability regim&s. The word “transboundary” qualifies

“damage” to stress the transboundary orientatif the scope of the present principles.

30 See als@fficial Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 98,
the commentary to draft article 2, para. (1), p. 387.

¥ |pid., para. 98, the commentary to draft article 1, paras. (7)-(12).

%2 Damage is defined in article 2, para. 2 (c) of the 1999 Basel Protocol on Liability and Compensation for Damage
Resulting from the Transboundary Movement of Hazardous Wastes and Their Disposal (Document
UNEP-CHW.5/29); article 2, para. 2 (d) of the 2003 Kirotocol; article 2, para. 7 of the 1993 Lugano

Convention; article 1, para. 6 of the 1996 International Convention on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and Noxious Substances by Sea (HNS) (IMO document
LEG/CONF.10/8/2. See also ILM vol. 35 (1996) 1415); article 1, para. 10 of the ®8@@ion on Civil Liability

for Damage Caused During Carriage of Dangerous Goods by Road, Rail and Inland Navigation Vessels (CRTD)
(Doc. ECE/TRANS/79, for text see alRevue de droit uniforme (UNIDROIT) 1989 (1), p. 280). See also article 2,

para. 2 of the 2004 European Parliament and the Council Directive 2004/35/CE on environmental liability

with regard to prevention and remedying of environmental damage (OJ L 143/56. 30.4.2004. Volume 47);
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(12) Another important consideration which delimits the scope of application is that
transboundary harm caused by State policieagtetrmonetary, socio-economic or similar fields
is excluded from the scope of the present princiffeg.hus, significant transboundary harm

must have been caused by the “phystmaisequences” of activities in question.

Principle 2
Use of terms
For the purposes of the present draft principles:

(@ “damage” means significant damage caused to persons, property or the
environment; and includes:

(1) loss of life or personal injury;

(i) loss of, or damage to, properincluding property which forms part
of the cultural heritage;

(i) loss or damage by impamnent of the environment;

article | (a) of the 1972 Convention on International Ligbfor Damage Caused by Space Objects of 1972 (United
Nations, Treaty Series, vol. 961, p. 187).

Pollution damage is defined in article 1, para. 6 of the 1969 International Convention on Civil Liability for
Oil Pollution Damage (United Nation$teaty Series, vol. 973, p. 3); article 1, para. 6 of the 1992 International
Convention on Civil Liability for Oil Pollution Damage (IMO document LEG/CONF.9/15. See also Birnie and
Boyle, Basic Documents on International Law and the Environment (Oxford: Clarendon Press, 1995), pp. 91-106);
article 1, para. 9 of the 2001 International Convention on Civil Liability for Bunker Oil Pollution Damage (IMO
document LEG/CONF.12/DC/1); article 1, para. 6 of the 1977 International Convention on Civil Liability for Oil
Pollution Damage resulting from the Exploration for and Exploitation of Seabed Mineral Resources (ILM vol. 16
(1977) 1451).

For definition of nuclear damage, see article I, para. 1 k of 1963 of the Vienna Convention on Civil
Liability for Nuclear Damage (ILM vol. 2 (1963) 727); article I, para. 1 (k) of the 1997 Protocol to Amend the 1963
Vienna Convention (ILM vol. 3§1997) 1462); article 1 of the 1997 Convention on Supplementary Compensation
for Nuclear Damage (ILM vol. 36 (1997) 1473); article |, para. (a) (vii) of the 2004 Protocol to amend the 1960
Paris Convention on Third Party Liability in the Field of Nuclear Energy (www.nea.fr/html/law).

See also article 1 (15) of the 1988 Convention on the Regulation of Antarctic Mineral Resource Activities
(ILM vol. 27 (1988) 859), which defines damage to the Antarctic environment or dependent or associated
ecosystems; and the 1997 Convention on the Law of the Non-Navigational Uses of International Watercourses
(General Assembly resolution 51/229 of 21 May 1997, for text see UN document A/51/869. See also ILM vol. 36
(1997) 700) which seeks in article 7 to “prevent the causing of significant harm”. Article 2 (b) of Annex VI of
the Protocol on Environmental Protection to the Antarctic Treaty on Liability arising from environmental
emergencies defines “environmental emergency” means “any accidental event that ... results in, or imminently
threatens to result in, any significant and harmful impact on the Antarctic environment”.

%23 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 98, the
commentary to draft article 2, paras. (16) and (17), p. 386.
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(iv) the costs of reasonable measwkreinstatement of the property, or
environment, including natural resources;

(V) the costs of reasobl@ response measures;

(b) “environment” includes: naturalseurces, both abiotic and biotic, such
as air, water, soil, fauna and flora andititeraction between the same factors; and the
characteristic aspects of the landscape;

(© “hazardous activity” means an activity which involves a risk of causing
significant harm;

(d) “State of origin” means the State in the territory or otherwise under the
jurisdiction or control of which # hazardous activity is carried out;

©)] “transboundary damage” means damage caused to persons, property or the
environment in the territory or in other plaagsder the jurisdiction or control of a State
other than the State of origin;

® “victim” means any natural or legal person or State that suffers damage;

(9) “operator’” means any person in cormdar control of the activity at the
time the incident causing transboundary damage occurs.

Commentary

(1) The present “Use of terms” seeks to efand set out the meaning of the terms or
concepts used in the present draft principlEse definition of damage is crucial for the
purposes of the present draft principles. The elésngfirdamage are identified in part to set out
the basis of claims for damage. Before identifyihe elements of damage, it is important to
note that damage to be eligible for comgetion should acquire a certain threshold. For
example, th@rail Smelter award addressed an injury by fusnevhen the case is of “serious
consequences”, and the injury is &tished by clear and convincing eviderite TheLake

Lanoux award made reference to serious injtify A number of conventions have also referred

to “significant”, “serious” or “sibstantial” harm or damage agtthreshold for giving rise to

%4 Trail Smelter Arbitration (United States of America v. Canada) (Second award); UNRIAA, vol. Ill, p. 1905 at
p. 1965.

%5 | ake Lanoux Arbitration (France v. Spain), ibid., vol. XII, pp. 281-317.
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legal claims®® “Significant” has also been useddther legal instruments and domestic falv.
The threshold is designed to peew frivolous or vexatious claims.

(2) The term “significantis understood to refer smmething more than “ detectable” but

need not be at the level of “ serious” or “ substantial” .**® The harm must lead to a real
detrimental effect on matters such as,ewample, human health, industry, property,
environment or agriculture in other States. Sdetiimental effects muske susceptible of being
measured by factual and objective standafidge ecological unity of the planet does not

correspond to political boundaries. In carrying lautful activities withintheir own territories,

%6 gSee, for example, article 4 (2) of the Convention on the Regulation of Antarctic Mineral Resource Activities
(ILM vol. 27 (1988), p. 868); articles 2 (1) and (2) of the Convention on Environmental Impact Assessment in a
Transboundary Context (ILM vol. 32991), p. 802); 1991 UNECE Convention on the Transboundary Effects of
Industrial Accidents (article 1 (d)); and article 7 of the Convention on the Non-navigational Uses of International
Watercourses. See also Phoebe N. Ok&mie Responsibility for Transboundary Air Pollution in International

Law (Oxford: OUP, 2000), p. 176; Rene LefebBEransboundary Environmental Interference and the Origin of

State Liability (The Hague: Kluwer Law International, 1996), pp. 86-89 who notes the felt need for a threshold and
examines the rationale for and the possible ways of explaining the meaning of the threshold of “significant harm”.
See also J.G. LammeiRpllution of International Watercourses (The Hague: Martinus Nijhoff Publishers, 1984),

pp. 346-347, and R. Wolfrum “Purposes and Principles of International EnvironmentalGewian Yearbook of
International Law, vol. 33 (1991), pp. 308-330 at p. 311. As a general rule, noting the importance of a threshold of
damage for triggering claims for restoration and compensation, while considering environmental damage, it is
suggested that “the more the effects deviate from the state that would be regarded as being sustainable and the les
foreseeable and limited the consequential losses are, tlee tieseffects come to the threshold of significance”.

This is to be determined against a “baseline conditishich States generally define or should define: see

Rudiger Wolfrum, Christine Langenfeld and Petra MinneEawjronmental Liability in International Law -
Towards a Coherent Conception (Berlin: Erich Schmidt Verlag), 2005, p. 501.

%1 gee for example, article 5 of the draft Convention onsridt and agricultural uses of international rivers and
lakes, prepared by the Inter-American Juridical Committee in 1965 (Organization of American States, Rios y Lagos
Internacionales, 4th ed. 1971), p. 132; the 1990 UN/EQielines on Responsibiiand Liability Regarding
Transboundary Water Pollution; the Helsinki Rules on the Uses of the Waters of International Rivers,

article 10,International Law Association, Report of the Fifty-second Conference (Helsinki, 1966), p. 496; article 16

of the 2004 Berlin Rules on Water, available at
>http://www.ila-hg.org/pdf/Water%20Resources/Final%20Report%202004.pdf >); paragraphs 1 and 2 of

General Assembly resolution 2995 (XXVII) of 15 Decemb®72 concerning cooperation between States in the

field of the environment; Recommendation of the Council of the Organization for Economic Cooperation and
Development (OECD) on Principles concerning Transfrontier Pollution, 1974, para. 6, OECD, Non-Discrimination
in Relation to Transfrontier Pollution: Leading OECD Documents, p. 35, reprinted in ILM vol. 14 (1975), p. 246;
the 1980 Memorandum of Intent Concerning Transboundary Air Pollution between the United States and Canada,
32 U.S.T., p. 2541, T.1.LA.S. No. 9856; and article 7 of the 1983 Mexico-United States Agreement to Cooperate in
the Solution of Environmental Problems in the Border Area, in ILM vol. 22 (1983), p. 1025. The United States has
also used the word “significant” in its domestic law dealing with environmental issues: s@eethean Law

Ingtitute, Restatement of the Law, Section 601, Reporter’'s Note 3, pp. 111-112.

%8 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 98, the
commentary to draft article 2, paras. (4) and (5).
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States have impacts on each othEhese mutual impacts, so long as they have not reached the
level of “significant”, are considered toleralaled do not fall within the scope of the present

draft principles.

(3) The determination of “significant damédgevolves both factual and objective criteria,

and a value determination. The latter is depenhdernhe circumstances of a particular case and
the period in which it is made. For instance, pri@tion which is considered significant in one
region may not necessarily be so in another. A certain deprivation at a particular time might not
be considered “significant” because scientific knowledge or human appreciation at that specific
time might have considered such deprivation tolerable. However, that view might later change
and the same deprivation mighethbe considered “significant damage”. For instance, the
sensitivity of the international community to air and water pollution levels has been constantly

undergoing change.

4) Paragraph (ajefines “damage”, as significant dageacaused to persons, property or the
environment. Subparagraphsdnd (ii) cover personal injurgnd property damage, including
some aspects of consequential economic losseglsas property, which forms part of the

national cultural heritage, wt¢h may be State property.

(5) Damage does not occur in isolation or in a vacuum. It occurs to somebody or something,

it may be to a person or property. _In subparagrapfa(age to persons includes loss of life or
personal injury. There are examples at domestit*faamd in treaty practic®’ Even those

39 The Environmental Liability Act of Germany for example covers anybody who suffers death or personal injury.
The Environmental Damage Compensation Act of Finland, the Environmental Code of Sweden, the Compensation
for Environmental Damage Act of Denmark all cover personal injury. See generally, Peter Wetterstein,
“Environmental Damage in the Legal Systems of the Nordic Countries and Germany”, in Michael Bowman and
Alan Boyle,Environmental Damage in International Law and Comparative Law: Problems of Definition and

Evaluation (Oxford: OUP, 2002), pp. 222-242.

%0 50me liability regimes provide as follows: article I, paragraph 1 k of the 1963 Vienna Convention on Civil
Liability for Nuclear Damage defines nuclear damage to include “(i) loss of life, any personal injury or any loss of,
or damage to, property ..."; article |, paragraph 1 (k) of the 1997 Protocol to Amend the 1963 Vienna Convention on
Civil Liability for Nuclear Damage (1997 Vienna Conventionjaatefers to “(i) loss of life or personal injury;

(ii) loss of or damage to property; ...” article |, paragraph vii of the 2004 Paris Convention defines nuclear damage
to include “1. loss of life or personal injury; 2. loss of or damage to property; ...” the CTRD defines the concept of
“damage” in paragraph 10 of article 1 “(a) loss of life arspaal injury ...; (b) loss of or damage to property ...”; the
Basel Protocol defines “damage”, in article 2, paragraph 2 (c), as: “(i) Loss of life or personal injury; (ii) Loss of or
damage to property other than property held by theopdiable in accordance with the present protocol”; the

Kiev Protocol, defines damage in article 2, paragraph 2 (d), as: “(i) Loss of life or personal injury; (ii) Loss of, or
damage to, property other than property held by theopdiable in accordance with the Protocol”; the Lugano
Convention defines damage in article 2 (7) as: “a. Loss of life or personal injury; b. Loss or damage to property
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liability regimes that exclude application of injury to persons recognize that other rules would
apply®! Those regimes that are silent on the mattenot seem to entirely exclude the possible

submission of a claim under this heading of dantige.

(6) In subparagraph Jidamage to property, includesoof or damage to property.

Property includes movable aimdmovable property. There are examples at domestitland

in treaty practicé* Some liability regimes exclude claims concerning damage to property of
the person liable on the policy consideration wisiebks to deny a tortfeasor the opportunity to
benefit from one’s own wrongs. Arlix2 (2) (c) (ii) of the Basel Btocol, article 2 (7) (b) of the

Lugano Convention and article 2 (2) (d) (ii) of Keev Protocol contain mvisions to this effect.

(7) Traditionally, proprietary rights have beenrmaolosely related to the private rights of the
individual rather than rights of the public. An individual would face no difficulty to pursue a
claim concerning his personal proprietary rights. These are claims concerning possessory or
proprietary interests which are invel in loss of life or personatjury or loss of, or damage to
property. Furthermore, tort law has also tehttecover damage thatay relate to economic
losses. In this connection, a distinction ikenfmade between comgeential and pure economic

losses®

(8) For the purposes of the present drafigples, consequential economic losses are
covered under subparagraphs (i) &)d Such losses are the resoita loss of life or personal

other than to the installation itself or property held under the control of the operator, at the site of the dangerous
activity”.

%1 EU Council and Parliament Directive 2004/34/CE on memhental liability does not apply to cases of personal
injury, to damage to private property or to any econonsis Bnd does not affect any rights regarding such types of
damages.

%2 pollution damage is defined in article 1, para. 6 of the International Convention on Civil Liability for Oil
Pollution Damage (United Nation§reaty Series, vol. 973, p. 3); article 1, para. 6 of the 1992 International
Convention on Civil Liability for Oil Pollution Damage (IMO document LEG/CONF.9/15), article 1, para. 9.

33 For example, the Environmental Damage Compensation Act of Finland covers damage to property; Chapter 32
of the Environmental Code of Sweden; and the Compensation for Environmental Damage Act of Denmark covers
damage to property.

¥4 See examples in footnote 330, above.

¥ Bjorn Sandvik and Satu Suikkari, “Harm and Reparation in International Treaty regimes: An Overview”, in
Peter Wettersteirtjarmto the Environment ..., op. cit. p. 57. See generally, Edward H.P. Brdnability for

Damage to Public Natural Resources: Sanding, Damage and Damage Assessment (The Hague/London/New York:
Kluwer Law International, 2001), pp. 9-63. See also Julio Barboza, Special Rapporteur, Eleventh report, document
A/CN.4/468 (1995).
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injury or damage to property. These would unle loss of earnings due to personal injury. Such
damage is supported in treaty practicand under domestic law latiugh different approaches
are followed, including in respect of compensation for loss of incdthéther economic loss
may arise that is not linked to personal injurgdamage to property. In the absence of a specific
legal provision for claims covering loss of incorh@ould be reasonable to expect that if an
incident involving a hazardous activity directlyusas loss of income, efforts would be made to

ensure the victim is not left uncompensated.

(9) Subparagraph Jialso covers property which forms part of cultural heritage. State

property may be included in thetmaal cultural heritage. It embraces a wide range of aspects,
including monuments, buildings and sites, winiédural heritage denotestural features and

sites and geological and physical formatioffeir value cannot easily be quantifiable in
monetary terms but lies in their historical, artistic, scientific, aesthetic, ethnological, or
anthropological importance or in their conssion or natural beauty. The 1972 Convention
concerning the Protection of World Cultueadd Natural Heritage has a comprehensive

%6 See for example article | (1) (k) of the 1997 ProtdodAmend the 1963 Vienna Convention on Civil Liability

for Nuclear Damage, defines nuclear damage as including ... each of the following to the extent determined by the
law of the competent court (iii) economic loss arising from loss or damage referred to in subparagraph (i) or (ii),
insofar as not included in those subparagraphs, if incurred by a person entitled to claim in respect of such loss or
damage; ... (vii) any other economic loss, other than any caused by the impairment of the environment, if permitted
by the general law on civil liability of the competent dour See also article 1 of the annex to the 1997 Convention
on Supplementary Compensation for Nuclear Damage, which covers and each of the following to the extent
determined by the law of the competent court: ... (iii) economic loss arising from loss or damage referred to in
subparagraph (i) or (ii), insofar as not included in those subparagraphs, if incurred by a person entitled to claim in
respect of such loss or damage; ... (vii) any other economic loss, other than any caused by the impairment of the
environment, if permitted by the general law on civil liability of the competent court. Article | (vii) of the 2004
Protocol to amend the 1960 Paris Convention on Thirty Rability in the Field of Nuclear Energy defines

nuclear damage as including each of the following tegtent determined by the law of the competent court, ...

(3) economic loss arising from loss omuge referred to in subparagraph 1 or 2 above insofar as not included in
those subparagraphs, if incurred by a person entitled to claim in respect of such loss or damage.

%7 For example, under section 2702 (b) of the United States Oil Pollution Act any person may recover damages for
injury to, or economic losses resulting from the destrucifaeal or personal property which shall be recoverable

by a claimant who owns or leases such property. The subsection also provides that any person may recover
“damages equal to thess of profits or impairment of earning capacity due to the injury, destruction, or loss of real
property, personal property ...". Similarly, section 252 of the German Civil Code provides that any loss of profit is
to be compensated.
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definition of cultural heritagé® Not all civil liability regimes include aspects concerning
cultural heritage under this head. Foample, the Lugano Convention includes in its
definition of “environment”, propgy which forms part of the cultural heritage and to that

extent cultural heritage may also be embramethe broader definition of environmetrit.

(10) Respecting and safeguarding cultural priypa&re primary considerations in times of

peace as they are in times of armed conflict. This principle is asserted in the Hague Convention
for the Protection of Cultural Property in the event of armed cofffickoreover, international
humanitarian law prohibits commission of hostilittéeected against histical monuments and

works of art which constitute éhcultural heritage of peopl&.

(11) Subparagraphs (iii) to (@eal with claims that are usually associated with damage to

the environment. They may all be treateghads of one whole concept. Together, they

constitute the essential elements inclusive in a definition of damage to the environment. These
subparagraphare concerned with questions cemang damage to the environmeet se.

This is damage caused by the hazardous actwithe environment itself with or without
simultaneously causing damage to persons orgotppand hence is independent of any damage

to such persons and property. The broaderaace to claims concerning the environment

38 |LM vol.11 (1972) 1294. Article 1 defines “cultural heritage” for purposes of the Convention as:

monuments: architectural works, works of monumental sculpture and painting, elements or structures of an
archaeological nature, inscriptions, cave dwellingsamdbinations of features, which are of outstanding
universal value from the point of view of history, art or science;

groups of buildings: groups of separate or connected buildings which, because of their
architecture, their homogeneity or their placelia landscape, are of outstanding universal value
from the point of view of history, art or science;

sites: works of man or the combined works of nature and man, and areas including archaeological
sites which are of outstanding universal value from the historical, aesthetic, ethnological or
anthropological point of view.

See also definition of cultural property in article 1 of the 18ague Convention for the Protection of
Cultural Property in the event of armed conflict, whickeggially covers movable and immovable property of great
importance to the cultural heritage of peoples. See also 1972 Convention on the Means of Prohibiting and
Preventing the lllicit Import, Export and Transfer of Ownership of Cultural Property.

¥ See also article 1 (2) of the Convention on the Protection and Use of Transboundary Watercourses and
International Lakes.

¥0 Done at The Hague on 14 May 1954.

¥! The Additional Protocols to the Geneva Conventions, article 53 of Protocol | and article 16 of Protocol Il. See
also the Hague Conventions of 1907, particularly Convention IV and its Regulations concerning the Laws and
Customs of War on Land, (articles 27 and 56 of the Regulations), and Convention IX, respecting Bombardment by
Naval Forces in Time of War (article 5).
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incorporated in subparagraphs (iii)-(v) tma only builds upon trends that have already
become prominent as part of recently concluded international liability rejfrbes opens up

possibilities for further developments of the law for the protection of the enviromerese>*

(12) An oil spill off a seacoast may immediately lead to lost business for the tourism
and fishing industry within the precinctstbe incident. Such claims have led to

claims of pure economic loss in the pashaiit much success. However, some liability
regimes now recognize this head of compensable dafffageticle 2 (d) (iii) of the

Kiev Protocol and article 2 (2) (d) (iii) ahe Basel Protocol cover loss of income

directly deriving from an economic interestany use of the environment, incurred

%2 For an analysis of these developments, see Louise de la Fayatte, “The Concept of Environmental Damage in
International Liability Regimes”, in Michael Bowman and Alan Boeayironmental Damage in International and
Comparative Law ... op. cit., pp. 149-189. See also Edward H.P. Brapahility for Damage to Public Natural

Resources ... op.cit., ch. 7 concerning international civil liability for damage to natural resources.

3 Jtalian law for example appears to go further in recognizing damage to the envirgenserand Italy is also a
signatory to the 1993 Lugano Convention on Damage Resulting from Activities Dangerous to the Environment. In
the Patmos case, Italy lodged a claim for 5,000 million lire before the court of Messina, Italy, for ecological damage
caused to its territorial waters as a result of 1,000 tonnei$ gdilled into the sea, following a collision between the
Greek oil tanker Patmos and the Spanish tanker Castillo de Monte Aragon on 21 March 1985. While the lower
Court rejected its claim, the higher Court on appeal ldgteclaim in the Patmos Il. According to the Court:

“although the notion of environmental damage cannot be grasped by resorting to any mathematical or
accounting method, it can be evaluated in the light of the economic relevance that the destruction,
deterioration, or alteration of the environment has per se and for the community, which benefits from
environmental resources and, in particular, from marine resources in a variety of ways (food, health,
tourism, research, biological studies)”.

Noting that these benefits are the object of protection dbthie, it was held that the State can claim as a trustee of
the community compensation for the diminished economic value of the environment. The Court also observed that
the loss involved not being assignable any market varapensation can only be provided on the basis of an
equitable appraisal. The court, after rejecting the tepoeived from experts on the quantification of damages,

which attempted to quantify the damage on the basis of the nekton (fish) which the biomass could have produced
had it not been polluted, resorted to an equitable appraisal and awarded 2,100 million lire. Incidentally, this award
fell within the limits of liability of the owner, as set by the IOPC Fund and was not appealed or contested, see
generally Andrea Bianchi, “Harm to the Environment in Italian Practice: The Interaction of International Law and
Domestic Law”, in Peter Wettersteidarmto the Environment ... op. cit., pp. 103 at 113-129. See also Maria

Clara Maffei “The Compensation for Ecological Damage in the ‘Patmos’ case”, in Francesco Francioni and Tullio
Scovazzi|nternational Responsibility for Environmental Harm (London/Dordrecht/ Boston: Graham &

Trotman 1991).

34 See Peter Wetterstein, “A Proprietary or Possessory Interg@ondhtio Sine Qua Non for Claiming Damages

for environmental Impairment?dp. cit., p. 37. On the need to limit the concept of “directly related” “pure

economic loss” with a view not to open floodgates deefdamages lottery” encouraging indeterminate liability

which will then be a disincentive to get proper insurance or economic perspective, see Lucas Beighkdityp,

and Environment: Private and Public Law Aspects of Civil Liability for Environmental Harmin an International

Context (The Hague:Kluwer Law International, 2001), pp. 346-350. It is also suggested that such an unlimited
approach may limit “the acceptance of the definition of damage and thus, it has to be solved on the national level”.
Rudiger Wolfrum, Christine Langenfeld and Petra Minneoppcit., p. 503. The European Directive 2004/35

covers environmental damage in article 2.
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as a result of impairment of the environrpeaking into account savings and co$tsin the
case of the Kiev Protocol such interest should Begally protected intest”. Examples also

exist at the domestic lev&f

(13) _Subparagraph (iirelates to the form that damaigethe environment would take.

This would include “loss or damage by iaapment”. Impairment includes injury to,

modification, alteration, derioration, destructioor loss. This entails diminution of quality,

value or excellence in an injurious fashion. @lsiconcerning loss of income directly deriving
from an economic interest in any use of the environment, incurred as a result of impairment of

the environment may fall under this heading.

(14) In other instances of damage to the environmparde, it is not easy to establish
standing. Some aspects of the environndemot belong to anyone, and are generally
considered to be common propentgs(communis omnium) not open to private possession,
as opposed toes nullius, that is, property not belonging to anyone but open to private
possessianA person does not have an individught to such common property and would

¥5 See Article | (1) (k) of the 1997 Protocol to Amethd 1963 Vienna Convention on Civil Liability for Nuclear
Damage, defines nuclear damage as including ... each of the following to the extent determined by the law of the
competent court (v) loss of income deriving from an eatindnterest in any use or enjoyment of the environment,
incurred as a result of a significant impairment of that environment, and insofar as not included in subparagraph (ii);
see also article 1 of the 1997 Convention on Supplementary Compensation for Nuclear Damage, which covers eact
of the following to the extent determined by the law of the competent court: ... (v) loss of income deriving from an
economic interest in any use or enjoyment of the environment, incurred as a result of a significant impairment of
that environment, and insofar as not included in subparagraph (ii); Article | (vii) of the 2004 Protocol to amend the
1960 Paris Convention on Third Party Liability in the FieldNotlear Energy defines nuclear damage as including
each of the following to the extent determined by tinedéthe competent court, ... (5) loss of income deriving

from a direct economic interest in any use or enjoyment of the environment, incurred as a result of a significant
impairment of that environment, and insofar as not iredud subparagraph 2 above; ... See also for example, the
Lugano Convention (article 2, para. (7) (d)); the 1991 ECE Convention on the Transboundary Effects of Industrial
Accidents (article 1 (c)); the 1992 ECE Convention on the Protection and Use of Transboundary Watercourses and
International Lakes (article 1 (2)); the Convention on the Regulation of Antarctic Mineral Resource Activities
(CRAMRA) (article 8 (2) (a), (b) and (d)); the Convention on Civil Liability for Damage Caused during Carriage of
Dangerous Goods by Road, Rail and Inland Navigation Vessels (CRTD) (article 9 (c) and (d)).

%6 subsection 2702 (b) of the United States Oil Pollution Act provides that any person may recover “damages equa
to theloss of profits or impairment of earning capacity due to the injury, destruction, or loss of ... natural

resources”. The Environmental Damage Compensation Act of Finland covers pure economic loss, except where
such losses are insignificant. Chapter 32 of the Environmental Code of Sweden also provides for pure economic
loss. Pure economic loss not caused by criminal behaviour is compensable only to the extent that it is significant.
The Compensation for Environmental Damage Act afifdark covers economic loss and reasonable costs for
preventive measures or for the restoration of the environment. See generally, Peter Wetterstein, “Environmental
Damage in the Legal Systems of the Nordic Countries and Germany”, in Michael Bowman and Alan Boyle,
Environmental Damage in International Law and Comparative Law ... op. Cit., pp. 222-242.
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not ordinarily have standing to pursue aimi in respect of damage to such propéfty.
Moreover, it is not always easy to appreciat®wnay suffer loss of ecological or aesthetic
values or be injured as a consequdnc@urposes of establishing a clairBtates instead may
hold such property in trustne usually public authorities and mearecently, public interest

groups, have been given standing to pursue ci&fins.

(15) It may be noted that the references testsof reasonable measures of reinstatement” in
subparagraph (iv), and reasonable costs of “clearasgdciated with the “costs of reasonable
response measures” in subgaeph (v) are recent concepiBhese elements of damage have
gained recognition because, as noted by one commentator, “there is a shift towards a greater
focus on damage to the environmpet se rather than primarily odamage to persons and to

property”3* Subparagraph (ivhcludes in the concept of damage an element of the type of

compensation that is available, namely reasonable costs of measures of reinstatement. Recent

treaty practic®® and domestic lai" has tended to acknowledtie importance of such

%7 In Burgess v. M/V Tamano, 370 F.Supp (1973) 247 at 247, the court noted that: “It is also uncontroverted that
the right to finish or to harvest clams ... is not the private right of any individual, but is a public right held by the
State ‘in trust for the common benefit of the people’ ...".

%8 Under the United States Comprehensive Environmental Response, Compensation and Liability Act of 1980
(CERCLA), 42 U.S.C.A,, sections 9601 et seq.; Clean Water Act of 1977, 33 U.S.C.A., section 1321; Oil Pollution
Act of 1990, 33 U.S.C.A,, sections 2701 et seq.; the United States “Congress empowered government agencies with
management jurisdiction over natural resources to actisie#s to assess and recover damages ... [tlhe public trust

is defined broadly to encompass ‘natural resources’ ... belgigj managed by, held in trust by, appertaining to or
otherwise controlled by Federal, statdawal governments or Indian tribes”.

39 | ouise de la Fayette, “The Concept of Environmental Damage in International Lagg, cit., pp. 149-190, at
pp. 166-167.

%0 gee for example the 1997 Protocol to Amend the 1963 Vienna Convention on Civil Liability for Nuclear
Damage, article I, paragraph 1 (k) (iv): “the costs of measures of reinstatement of impaired environment, unless
such impairment is insignificant, if such measures are actually taken or to be taken, and insofar as not included in
sub-paragraph (ii)”; the 2004 Paris Convention on Third Raatyility (article | (vii) (4)): “the costs of measures

of reinstatement of impaired environment, unless such impairment is insignificant, if such measures are actually
taken or to be taken, and insofar as not included in sub-paragraph 2. Article 1, para. 6 of the 1992 International
Convention on Civil Liability for Oil Pollution Damage refers to impairment of the environment other than loss of
profit from such impairment shall be limited to costs of reinstatement actually undertaken or to be undertaken. See
also article 2 (2) (c) (iv) and (d) of the Basel Protocol, article 2 (7) (c) and (8) of the Lugano Convention and

article 2 (2) (d) (iv) and (g) of the Kiev Protocol.

%1 German law allows for reimbursement of reasonable costs of reinstatement and restoration of environmental
damage through making good the loss suffered by individuals but that may also involve restoring the environment to
its status quo. See section 16 of the Environmental Liability Act and section 32 of the Genetic Engineering Act
provides that in the event of impairment of a natural complex, section 251 (2) of the Civil Code is to be applied with
the proviso that the expenses of restoringsthtis quo shall not be deemed unreasoleatmerely because it exceeds

the value of the object concerned. See Environmental Liability Law in Germany (Grote/Renke) in Rudiger

Wolfrum, Christine Langenfeld and Petra MinnerBpyironmental Liability in International Law ... op. cit.,

pp. 223-303, p. 278.
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measures, but has left it to domestic law to indicate who may be entitled to take such measures.
Such measures have been described as any reasonable measures aiming to assess, reinstate, ¢
restore damaged or destroyed components ofrthieoement or where this is not possible, to

introduce, where appropriate, the equivatsfithese components into the environni&ht.

(16) The reference to “reasonable” is intendenhtiicate that the costs of such measures
should not be excessively digportionate to the usefulness rigislg from the measure. In the
Commonwealth of Puerto Rico v. Zoe Colocotroni, the United States Court of Appeals,

First Circuit, stated:

“[Recoverable costs are costs] reasonablyetancurred ... to resteror rehabilitate the
environment in the affected area to its prgsting condition, or as close thereto as is
possible without grossly disproportionate expemds. The focus in determining such a
remedy should be the steps a reasonablg@artent sovereign or agency would take to
mitigate the harm done by the pollution, wéttention to such factors as technical
feasibility, harmful side effects, compatibiliyith or duplication of such regeneration as
is naturally to be expected, and the exterwhich efforts beyond a certain point would

become either redundant osplioportionately expensivé>®

(17) Subparagraph (wcludes costs of reasonablepesse measures in the concept of

damage as an element of available corspgan. Recent treaty practice has tended to
acknowledge the importance of such measurdd)dmileft it to domestic law to indicate who

may be entitled to take such measiifésSuch measures include any reasonable measures taken

%2 |t may be noted that in the context of the wofithe United Nations Compensation Commission a recent
decision sanctioned compensation in respect of three projects: for loss of rangeland and habitats, Jordan got
$160 million; for shoreline preserves, Kuwait got $8 million; and Saudi Arabia got $46 million by way of replacing
ecological services that were irreversibly lost in the wake of the 1991 Gulf War: see Panel Report F4/5,
S/AC.26/2005/10. Technical Annexes I-1ll, see also Peter H. Sand, “Compensation for Environmental Damage
from the 1991 Gulf War"Environmental Policy and Law, vol. 35/6 (2005), pp. 244-249, at p. 247.

%3 628 F.2 d, p. 652 (1st Cir. 1980), cited in Colin de la Rue, “Environmental Damage Assessment” in
Ralph P. Kroner (edJransnational Environmental Liability and Insurance (Graham and Trotman and International
Bar Association, 1993), p. 71.

%% See for example the 1997 Protocol to Amend the 1963 Vienna Convention on Civil Liability for Nuclear
Damage, article I, paragraph 1 (k) (vi): “the costs of preventive measures, and further loss or damage caused by
such measures; the annex to the 1997 Convention on Supplementary Compensation for Nuclear Damage,
article 1 (vi): the costs of preventive measures, and further loss or damage caused by such measures”; the 2004
Protocol to amend the Convention on Third Party Liability in the Field of Nuclear Energy of 1960, article | (vii) (6):
“the costs of preventive measures, and further loss or damage caused by such measures, in the case of
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by any person including public authoritieslldaving the occurrence of the transboundary
damage, to prevent, minimize, or mitigate possible loss or damage or to arrange for

environmental clean-up. The measurésesponse must be reasonable.

(18) Recent trends are also encouraging in allowing compensation for loss of “non-use value”
of the environment. There is some supparthis claim from the Commission itself when it
adopted its draft articles on Statesponsibility, even though it is admitted that such damage is
difficult to quantify>° The recent decisions of the United Nations Compensation Commission
(UNCC) in opting for a broad interpretation oétterm “environmental damage” is a pointer of
developments to come. In the case of F-4 categf environmental anpublic health claims,

the F-4 Panel of the UNCC allowed claims for compensation for damage to natural resources
without commercial value (so-catlépure” environmental damage) and also claims where there

was only a temporary loss of resource uséngthe period prior to full restoratior’

(19) Paragraph (jefines “environment”. Environmeaobuld be defined in different ways
for different purposes and it is appropriate tartie mind that there is no universally accepted

sub-paragraphs 1 to 5 above, to the extent that the loss or damage arises out of or results from ionising radiation
emitted by any source of radiation inside a nuclear installation, or emitted from nuclear fuel or radioactive”.

Article 1, para. 6 of the 1992 International Convention on Civil Liability for Oil Pollution Damage, refers to costs of
preventive measures and further loss or damage caused by preventive measures. See also article 2 (2) (c) (v) and (d)
of the Basel Protocol; article 2 (7) (d) and (9) of the Lugano Convention and article 2 (2) (d) (v) and (h) of the Kiev
Protocol. Article 2 (f) of Annex VI of the Protocol on Environmental Protection to the Antarctic Treaty on Liability
arising from environmental emergencies defines “Response action” as reasonable measures taken after an
environmental emergency has occurred to avoid, minimizemtain the impact of that environmental emergency,

which to that end may include clean-up in appropriate circumstances, and includes determining the extent of that
emergency and its impact.

%5 seeOfficial Records of the General Assembly, Fifth-sixth Session, Supplement No. 10 (A/56/10), article 36,
commentary, para. (15): “... environmental damage will often extend beyond that which can be readily quantified
in terms of clean-up costs and property devaluation. Damage to such environmental values (biodiversity, amenity,
etc. - sometimes referred to as ‘non-use values’) is, as a matter of principle, no less real and compensable than
damage to property, though it may be difficult to quantify”.

%6 Report and Recommendations made by the Panel of Commissioners concerning the fifth Instalment of “F4”
Claims, document S/AC.26/2005/10. See also Peter H. Sand, “Compensation for Environmental Damage ...”,

op. cit., p. 247. Elaborated in five instalment reports the awards recommended by F4 Panel and approved without
change by the Governing Council add up to $5.26 billion, “the largest in the history of international environmental
law”, ibid., p. 245. See also the guidelines for the follow-up Programs for Environmental Awards of UNCC,
Environmental Policy and Law, vol. 35/6 (2005), pp. 276-281.
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definition. It is however considered usefuldtifer a working definitiorfor the purposes of the
present draft principles. It helps to put intogpective the scope of the remedial action required

in respect of environmental damage.

(20) Environment could be defined in a reeged way, limiting it exclusively to natural
resources, such as air, soil,terafauna and flora, and thémteraction. A broader definition
could embrace environmental values al$6e Commission has opted to include in the
definition the latter encompassing non-service vatueh as aesthetic aspects of the landscape
also®® This includes the enjoyment of nature besgaof its natural be&yand its recreational
attributes and opportunities associatéth it. This broader appraea is justified by the general
and residual character of the present draft principles.

(21) Moreover, the Commission in taking swucholistic approach is, in the words of the

International Court of Justice in ti@ase concerning the Gabcikovo-Nagymar os Project:**°

mindful that, in the field of environméal protection, vigilance and prevention are
required on account of the oftereversible character of damage to the environment
and of the limitations inherent in the very mechanism of reparation of this type of

damage®

%7 See also European Communities Green Paper on remedying Environmental damage, COM (93) 47
final, 14 May 1993, p. 10.

%8 For a philosophical analysis underpinning a regimes for damage to biodiversity, see Michel Bowman,
“Biodiversity, Intrinsic Value and the Definition and valuation of Environmental Harm” in Michael Bowman and
Alan Boyle,Environmental Damage ... op. cit., pp. 41-61.Article 2 of the 1972 Convention concerning the

Protection of World Cultural and Natural Heritagefines “natural heritageds “natural features consisting of
physical and biological formations or groups of such formations, which are of outstanding universal value from the
aesthetic or scientific point of viewgological and physiographical formations and precisely delineated areas
which constitute the habitat of threated species of anals and plants of outstanding universal value from

the point of view of science or conservation; natural sites or precisely delineated natural areas of outstanding
universal value from the point of view of science, conservation or natural beauty”.

%9 For a concise discussion of the differing approaches on the definition of environmental damage, see
Philippe Sand<Principles of Environmental Law (Cambridge: CUP, 2003), second edition, pp. 876-878.

%0 Case concerning the Gabcikovo-Nagymaros Project (Hungary v. Sovakia), I.C.J. Reports 1997, p. 7.

%L |pid., paras. 141-142. The Court in this connection also alluded to the need to keep in view the
inter-generational and intra-generational interests and the contemporary demand to promote the concept of
sustainable development.
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(22) Furthermore, a broaderfomtion would attenuate any limitation imposed by the remedial
responses acceptable in the various liability regiama as reflected in commentary in respect of

subparagraphs (iv) and (v), above.

(23) Thus, the reference in paragraph (b) t@ttnal resources ... andetlinteraction” of its

factors embraces the idea of a restricted concept of environment within a protected ec8system,
while the reference to “the characteristicexgp of the landscape” denotes an acknowledgement
of a broader concept of environméfit. The definition of naturalesources covers living and

non-living natural resources, including their ecosystems.

(24) Paragraph (ajefines hazardous activity by refecerto any activity which has a risk of
causing transboundary harm. It is understoadi sbch risk of harm should be through its

physical consequences, thereby excluding such impacts as may be caused by trade, monetary,
socio-economic or fiscal policies. The commeptancerning the scope of application of these

draft principles above has explained the niregand significance of the terms involved.

(25) Paragraph (djefines the State of origin. This means the State in the territory or
otherwise under jurisdiction or caot of which the hazardous activity is carried out. The term
“territory”, “jurisdiction”, or “control” is understood in the samey as in the draft articles on

preventionr™>* Other terms are also used for the puepoisthe present principles. They include,

%2 Under article 2 of the Convention on Biological Diversity, “ecosystem means a dynamic complex of plant,
animal and micro-organism communities and their non-living environment interacting as a functional unit”. Under
CRAMRA:

“Damage to the Antarctic environment or dependergssociated ecosystems means any impact on the
living or non-living components of that environment or those ecosystems, including harm to atmospheric,
marine or terrestrial life, beyond that which is negligible or which has been assessed and judged to be
acceptable pursuant to this Convention.”

%3 Article 2 (10) of the Lugano Convention contains a non-exhaustive list of components of the environment which
includes: “natural resources both abiotic and biotic, such as air, water, soil, fauna and flora and the interaction
between the same factors; property which forms part of the cultural heritage; and the characteristic aspects of the
landscape”; article 1 (c) of the Convention on the Transboundary Effects of Industrial Accidents refers to the
adverse consequences of industrial accidents on ‘fighubeings, flora and fauna; (ii) soil, water, air and

landscape; (iii) the interaction between the factors in (i) and (ii); material assets and cultural heritage, including
historical monuments”; article 1 (2) of the Convention on the Protection and Use of Transboundary Watercourses
and International Lakes says that “effects on the environment include effects on human health and safety, flora,
fauna, soil, air, water, climate, landscape and histomcaduments or other physical structures or the interaction
among these factors; they also include effects on the cultural heritage or socio-economic conditions resulting from
alterations to those factors”.

%4 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), commentary to
draft article 1, paras. (7)-(10).
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as defined under the draft articles on preventiom,'State likely to be affected” (a State on
whose territory or in other places under whose jurisdiction or control there is the risk of
significant transboundary harm) and there may beertian one such State likely to be affected
in relation to any given situatn of transboundary damage. The draft principles also use the
term “States concerned” (the State of origin, any State affected and any State likely to be
affected). “State affected” is not definedthg draft articles on prevention. For the purposes
of the present draft principles it would be tBtates in whose territory, or in places under
jurisdiction or control of which, damage occursaa®sult of an incident concerning a hazardous
activity in the State of origin. More than o8tate may be so affected. These terms have not
been defined in the “Use of termigir reasons of balance and economy.

(26) Paragraph (ae)efines “transboundary damage”. It refers to damage occurring in one
State because of an accidenimmident involving a hazardoustaaty with effect in another

State. This concept is based on the well-accepdéidns of territory, jusdiction or control by

a State. In that sense, it refers to damage caused in the territory or in other places outside the
territory but under the jurisdictioor control of a State other théme State in the territory or
otherwise under the jurisdiction or control ofialinthe hazardous activiseare carried out. It

does not matter whether or not the States istiue share a common border. This definition
includes, for example, activities conducted undejuhsdiction or control of a State such as on

its ships or platforms on the high seas, with effect the territory of another State or in places
under its jurisdiction or controlHowever, it goes without dtag that some other possibilities

could also be involved, which maot be readily contemplated.

(27) The definition is intended to cleartientify and distinguish a State under whose
jurisdiction or control an activity covered byetfe principles is condted, from a State which

has suffered the injurious impact.

(28) As is often the case with incidents fallinghin the scope of the present draft principles,

there may be victims both within the State of origin and within the other States where damage is
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suffered. In the disbursement of compensatiortiquéerly in terms of the funds expected to be
made available to victimas envisaged in draft principle 4dve, some funds may also be made
available for damage suffered in the Staterajin. Article XI ofthe 1997 Vienna Convention

on Supplementary Compensation for Nuclbamage envisages such a syst&m.

(29) Paragraph (flefines “victim”. The definition includes natural and legal persons, and
includes the State as custodian of public prop&ftyThis definition is linked to and may be
deduced from the definition of damage imggaaph (a) which includes damage to persons,
property or the environmefft. A person who suffers persoriajury or damage or loss of
property would be a victim for the purposes @& thaft principles. A group of persons or
commune could also be a victim. In tdatter of the people of Enewetek before the

Marshall Islands Nuclear Claims Tribunal ddished under the 1987 Marshall Islands Nuclear
Claims Tribunal Act, th@ribunal considered questions ofngpensation in respect of the people
of Enewetek for past and future loss of use of the Enewetak Atoll; for restoration of Enewetak to
a safe and productive state; for the hardships affey the people of Enewetak as a result of
their relocation attendant to their loss of nseasioned by the nuclear tests conducted on the
atoll**®® In theAmoco Cadiz litigation, following the Amoco Gaiz supertanker disaster off
Brittany, French Administrative departments of Cotes du Nord and Finistere and numerous

municipalities called “communes”, and various French individuals, businesses and associations

%5 1LM vol. 36 (1997) 1473.

%6 0On the contribution of Edith Brown-Weiss to the depetent of the concept of stewardship or trusteeship as
striking a deep chord with Islamic, Judeo-Christian, African, and other traditions, and for the view that “some form
of public trusteeships are incorporated in most legal systems” including the United Kingdom and India, see

Roda Mushkatinternational Environmental Law and Asian Values: Legal Norms and Cultural Influences

(UBC Press, 2004), p. 18. See also Jona RazzRghkc Interest Environmental Litigation in India, Pakistan and
Bangladesh (The Hague: Kluwer Law International, 2004), p. 424 for the role of public trust doctrine in India,
Pakistan and Bangladesh.

%7 In respect of international criminal law, see the Detian of Basic Principles dfustice for Victims of Crime
and Abuse of Power, General Assembly resolution 40/34 of 29 November 1985. See also the Rome Statute of the
International Criminal Court, article 79.

%8 1LM vol. 39 (2000) 1214. In December 1947 the people were removed from Enewetak Atoll to Ujelang Atoll.

At the time of removal, the acreage of the Atoll was 1,919.49 acres. On return on 1 October 1980, 43 tests of atomic
devices had been conducted, at which time 815.33 acres were returned for use, another 949.8 acres were not
available for use, and an additional 154.36 acres had been vaporized.
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sued the owner of the Amoco Cadiz, and its pacempany in the United States. The claims
involved lost business. The French Governnitsetf laid claims for recovery of pollution

damages and clean-up co¥s.

(30) The definition of victim is thus linked the question of standing. Some liability regimes
such as the Lugano Convention and thel®téctive 2004/35/CE on environmental liability

provide standing for non-governmental organizatibhsThe 1998 Aarhus Convention on

Access to Information, Publiearticipation in [2cision-making and Access to Justice in
Environmental Matters also givetanding to NGOs to act ontmf of public environmental
interests’* Victims may also be those designated umdgional laws to aais public trustees to
safeguard those resources and hence the |legalisg to sue. The concept of public trust

in many jurisdictions provides @per standing to different deseped persons to lay claims for
restoration and clean-up in case of any transboundary dafiager example, under the

United States Oil Pollution Act, such a right is given to the United States Government, a

State, an Indian tribe, and a foreign goveent. Under the United States Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA 1980), as amended in 1986
by the Superfund Amendments and Reauthorizationléais standi has been given only to the
federal government, authorized repentatives of States, as teest of natural resources, or by
designated trustees of Indian tribes. In sather jurisdictions, public authorities have been

given similar right of recourse. Thus, Norwegian law provides standing to private organizations
and societies to claim restoration costsFriance, some environmihassociations have

been given the right to claim compensatiogriminal cases involving violation of certain

environmental statutes. The Supreme Coultdif has entertained petitions from individuals

%9 See: In the matter of the Oil Spill by the Amoco Cadiz off the coast of France on 16 March 1978, United States
Court of Appeals for the Seventh Circuit. 954 F.2d 1279. See also Maria Clara Maffei “The Compensation for
Ecological Damage in the ‘Patmos’ case”,op. cit., p. 381.

30 See article 18 of the Lugano Convention and article 12 of the EU Directive 2004/35/CE.
3™ For the text see ILM vol. 38 (1999), 517.
372 peter Wetterstein, “A Proprietary or Possessory Interesip. cit., pp. 50-51.
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or groups of individuals under itgell-developed publimnterest litigation (PIL) cases or class
action suits to protect the environment from damage and has awarded compensation to victims of

industrial and chemical pollutiof®

(31) Paragraph (glefines “operator”. There is mneral definition of operator under
international law. The term however is employed in domestit’famd in treaty practice. In
case of the latter, the nuclear damage regimes impose liability on the op@rétbe definition
of operator would however vary depending upanribature of the actity. Channelling of
liability on to one single entity, whether owner or operator is the hallmark of strict liability
regimes. Thus, some person other than theabmemay be specifically identified as liable
depending on the interests involved@spect of a particular hadaus activity. For example, at

the 1969 Conference leading to the adoptiothef1969 International Convention on Civil

%3 Law Commission of India, One Hundred and Eighty-Sixth Report on Proposal to Constitute Environmental
Courts, September 2003, p. 31, available at http://lawcommissionofindia.nic.in/reports. Articles 32 and 226 of the
Constitution of India provide for writ jurisdiction of the Supreme Court and the High Courts of India in this regard.
The Courts have also used article 21 of the Indian Constitution and expanded the meaning of “life” to include the
“right to a healthy environment”. See also Jona Razzdtykic Interest Environmental ... op. cit., pp. 314-315,

429, 443 where the author referred to arguments that the liberal standing provided before the Indian, Pakistan and
Bangladesh courts to bring environmental causes of action have led to the immobility and inefficiency in
administration as well as lead to the clogging of castsdéhe courts. This contribution is noteworthy for the

overall assessment of progress made and reforms needed in the subcontinent to promote protection of environment.

874 For domestic law see for example the 1990 Oil Pollution Act (OPA) of the United States, in which the following
individuals may be held liable: (a) responsible party such as the owner or operator of a vessel, onshore and offshore
facility, deepwater port and pipeline; (b) the “guarantor”, the “person other than the responsible party, who provides
evidence of financial responsibility for a responsible party”; and (c) third parties (individuals other than those
mentioned in the first two categories, their agents or @yagls or their independent contractors, whose conduct is

the sole cause of injury). See also CERCLA (42 U.S.C.A. Section 9601 (2) (A)).

3 1960 Paris Convention on Third Party Liability in the Field of Nuclear Energy and the 2004 Protocol to amend
the Convention on Third Party Liability in the Field of Nuclear Energy of the 1960 Conveopieatbr of a

nuclear installation) (article 1, para. 2) and operator in respect to a nuclear installation refers to the person
designated by the competent public authority as the operator of the installation (article 1 (vi)); the 1963 Vienna
Convention on Civil Liability for Nuclear Damage (optor) (article 1V); 1997 Protocol to Amend the 196&nna
Convention on Civil Liability for Nuclear Damage (“operator”) (article 1 (c)); the 1962 Convention on the Liability
of Operators of Nuclear Shipsperator of nuclear ships) (article II).
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Liability for Pollution Damage, the possibility existed to impose the liability on the shipowner or
the cargo owner or bot® However under a compromise agreed, the shipowner was made

strictly liable®"”

(32) The draft principles envisage the defonitiof “operator” in @inctional terms and it is
based on a factual determinatiort@svho has use, control, addection of the object at the
relevant time. Such a definition is generally in conformity with notions obtaining at civiffaw.
More generally, while no basdefinition of the operator has been developed, “recognition has
been gained for the notion that by operator iam@ne in actual, legalk economic control of

the polluting activity”"

(33) The term “command” connotes an ability te vs control some instrumentality. Thus it
may include the person making use of an aircraft at the time of the damage, or the owner of the
aircraft if he retained the rights of navigati&f. It should be clear however that the term
“operator” would not include emplegs who work or are in controf the activity at the relevant
time®! The term “control” denotes power or auiityto manage, directegulate, administer or

%76 See LEG/CONF/C.2/SR.2-13, cited in David W. Abecassis and Richard L. Jar@hBul)ution from Ships
(London: Steven and Sons: 1985) 2nd ed., p. 253. &agirees that attach liability to the ship owner are the 1992
International Convention on Civil Liability for Pollution Damage (Article 1ll, para. 1); the 2001 International
Convention on Civil Liability for Bunker Oil Pollution Damage (article 11); the 1996 International Convention for
Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea (article 7, para. 1).

37" Convention on Civil Liability for Damage Caused During Carriage of Dangerous Goods by Road, Rail and
Inland Navigation Vessels defines “carrier” with respect to inland navigation vessel as “the person who at the time
of the incident controls the use of the vehicle on board which the dangerous goods are carried” (article 1, para. 8);
the Convention on Civil Liability for Oil Pollution Damage resulting from Exploration for and Exploitation of
Seabed Mineral Resources defines operator of a cotdalrghelf installation to include in the absence of a

designation by a Contracting Party the person who is in overall control of the activities carried on at the installation
(article 1, para. 2); and under the EU Directive 2004/35€Environmental liability, which attaches liability on

the operator, the term operator includes any natural or legal, private or public person who operates or controls the
occupational activity.

3% See Elspeth Reid, “Liability for Dangerous Activities: A Comparative Analysis”, ICLQ, vol. 48 (1999),
pp. 731-756, p. 755.

3 See Marie-Louise Larssofhe Law of Environmental Damage: Liability and Reparation (The Hague: Kluwer
Law International, 1999), p. 401.

%0 1952 Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, article 12.

%1 See Article 2 (c) of the annex VI on Liability Arising from Environmental Emergencies concluded in June 2005
which states that “operator’ means any natural and juridical person, whether governmental or non-governmental,
which organizes activities to be carried out in the Antarctic Treaty area. An operator does not include a natural
person who is an employee, contractor or subcontractor, or agent of, or who is in the service of, a natural or juridica
person, whether governmental or non-governmental, which organizes activities to be carried cAntarthie

Treaty area, and does not include a juridical person thatastractor or subcontractor acting on behalf of a State
operator.” For the text, see www.aad.gov.au.
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overse€® This could cover the person to whoectisive power over the technical functioning

of an activity has been delegated, including the holder of a permit or authorization for such an
activity or the person registering or notifying such an actfitylt may also include a parent
company or other related entity, whether corpomatnot, particularly if that entity has actual
control of the operatioff® An operator may be a public or mte entity. It is envisaged that a

State could be an operator for purposes of the present definition.

(34) The phrase “at the time of the incidentintended to establish a connection between the
operator and the transboundary harm. The loaséidess concrete the link between the incident
in question and the property oteed to have been damaged, the less certain the right to get

compensation.
Principle 3
Purposes

The purposes of the present draft principles are:

(@ to ensure prompt and adequatenpensation to victims of transboundary
damage; and

(b) to preserve and protect the eoviment in the event of transboundary
damage, especially with respect to mitigation of damage to the environment and its
restoration or reinstatement.

Commentary
(1) The two-fold purpose of the present drafbgiples is to ensure protection to victims

suffering damage from transboundary hamal to preserve and protect #revironmenper se

as common resource of the community.

%2 The definition of ship owner in the Bunker Oil Convention is broad. It includes the registered owner, bareboat
charterer, manager and operator of the ship (article 1, para. 2).

%3 EU Directive on Environmental Liability, article 1, para. 6.

%% Under article 8 of the CRAMRA, the primary liability lies with thygerator, which is defined as a Party or an

agency or instrumentality of a Party or a juridical person established under the law of a Party or a joint venture
consisting exclusively of any combination of the aforementioned Article 1 (11). Pursuant to section 16.1 of the
Standard clauses for exploration contract annexdtet®egulations on the Prospecting and Exploration for
Polymetallic Nodules in the Area adopted by the International Seabed Authority on 13 July 2@adjrthetor is

liable for the actual amount of any damage, including damage to the marine environment, arising out of its wrongful
acts or omissions, and those of its employees, subcontractors, agents and all persons engaged in working or acting
for them ISBA/6/A/18, annex, clause 16.
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(2) The purpose of ensuring protection tatiimns suffering damage from transboundary harm
has been an essential element from the inception of the topic by the Commission. In his
schematic outline, Robert Q. Quentin-Baxter focused on the need to protect victims, which
required “measures of prevention thatfar as possible avoid a risk of loss or injury and, insofar
as possible, measures of reparation” and that: an innocent victim should not be left to bear
loss or injury; ... ®® The former consideration is already addressed by the draft articles on

prevention.

(3) The notion of prompt and adeg@@ompensation in paragraph feflects the
understanding and the desire ti@tims of transboundary damagkould not have to wait long
in order to be compensated. The importanaenstiring prompt and adequate compensation to
victims of transboundary damagestits underlying premise in tieail Smelter arbitratior?™

and theCorfu Channel case®’ as further elaborated and epsalated in Principle 21 of the

Stockholm Declaration, namely:

States have, in accordance with the Chartéhe United Nations and principles of
international law, the sovereign right to exploit their own resources pursuant to their own
environmental policies, arttle responsibility to ensure that activities within their
jurisdiction and control do natause damage to the environment or other areas beyond

the limits of national jurisdiction.

4) The notion of liability and compensation for victims is also reflected in Principle 22 of

the Stockholm Declaration, wherein aramon conviction is expressed that:

%5 Yearbook ... 1982, vol. Il (Part One), p. 51, document A/CN.4/360%, para. 53, section 3 (paras. 2 and 3).
% Trail Smelter Arbitration, UNRIAA, vol. lIl, p. 1905 at p. 1965 stated:

“[U]lnder the principles of international law, ... no State has the right to use or permit the use of its territory
in such a manner as to cause injury by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequences and the injury is established by clear and convincing
evidence.”

%7 Corfu Channel case (Merits)1.C.J. Reports 1949, p. 4 at p. 22: The Court stated that it was “every State’s
obligation not to allow knowingly its territory to be used for acts contrary to the rights of other States”.
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“States shall cooperate develop further the intertianal law regarthg liability and
compensation for the victims of pollutiongother environmental damage caused by
activities within the jurisdiction or controf such States to areas beyond their

jurisdiction.”®

(5) This is further addresdemore broadly in Principle 13 of the Rio Declaration:

“States shall develop national law regarding liability and compensation for the victims of

pollution and other environmental damage. &tahall also cooperate in an expeditious
and more determined manner to develophierrinternational law regarding liability and
compensation for adverse effects of environmental damage caused by activities within

their jurisdiction or control tareas beyond their jurisdiction.”

While the principles in these Declarations ao¢ intended to give rise to legally binding

obligations, they demonstrate aspirations prederences of the international commuriity.

(6) Paragraph (Ijives a prominent place to the protection and preservation of the

environment and to the associated obligations to mitigate the damage and to restore or reinstate

the same to its original condition to the extpassible. Thus, it emphasizes the more recent
concern of the international communityrecognize protection of the environmest se as a
value by itself without having to be seen onlyhe context of damage to persons and property.
It reflects the policy to preserve the environtn@sn a valuable resource not only for the benefit
of the present generation but also for futureegations. In view of its novelty and the common
interest in its protection, is important to emphasizeahdamage to environmepdr se could
constitute damage subjego prompt and adequate compation, which include reimbursement

of reasonable costs of response and rasborar reinstatement measures undertaken.

(7) The aim is not to restore or return the emwment to its original state but to enable it to

maintain its permanent functions. In thegqess it is not expected that expenditures

38 Report of the United Nations Conference on the Human Environment, Stockholm, 5-16 June 1972
(United Nations publication, Sales No. E.73.11.A.14).

%9 Birnie and Boyle|nternational Law ... op. cit. at p. 105 that “[t]hese principles all reflect more recent

developments in international law and State practice; their present status as principles of general international law is
more questionable; but the evidence of consensus support provided by the Rio Declaration is an important indication

of their emerging legal significance”.

142



disproportionate to the resultssited would be incurred and sucbsts should be reasonable.
Where restoration or reinstatement of the mmnent is not possible, it is reasonable to

introduce the equivalent of thosemponents into the environméit.

(8) In general terms, as noted above inadtimentary on the “Use of terms” with respiect
subparagraphs (iii)-(v), the earlier reluctatz@ccept liability for damage to environment
per se, without linking such damage to damage to persons or préperygradually

disappearing® In the case of damage to natural resesior the environment there is a right of

30 For analysis of the definition of environment and the compensable elements of damage to environment see
Barboza, Eleventh Report on International liability, document A/CN.4/468, pp. 1-17, at para. 28, p. 12. For an
interesting account of the problem of damage, definition of harm, damage, adverse effects and damage valuation,
see M. A. Fitzmaurice, International Protection of the Environnfaateil des Cours ... vol. 293 (2001)

pp. 225-233.

%1 For contrasting results sBkue Circle Industries Plc v. Ministry of Defence, [1998] 3 All ER andMerlin v.
British Nuclear Fuels, Plc, [1990] 3 All ER 711.

%2 For difficulties involved in claims concerning ecological damage and prospects, Begntbgand theHaven

cases, see generally, Andrea Bianchi, “Harm to the Environmeitalian Practice: The Interaction of International
Law and Domestic Law, ... " op cit., p. 103 at 113-129. See also Maria Clara Maffei “The Compensation for
Ecological Damage in the ‘Patmos’ case”,op. cit., p. 381 at 383-390; and David Ong, “The Relationship between
Environmental Damage and Pollution: Marine Oil Pollution Laws in Malaysia and Singapore”, in Bowman and
Boyle, Environmental Damage ... op. cit., p. 191 at 201-204. See also San@siritiples ... ” op. cit., ...

pp. 918-922. See also the 19%%onio Gramsci incident and the 198&ntonio Gramsci incident happened on

6 February 1987, see generally, Wu CHhea|ution from the Carriage of Oil by Sea: Liability and Compensation

(The Hague:Kluwer Law Internationall996), pp. 365-366: The IOPC Fund resolution number 3 of 1980, did not
allow the court to assess compensation to be paid by the Bamlok'basis of an abstract quantification of damage
calculated in accordance with theoretical models’. In the Amoco Cadiz, the Northern District Court of lllinois

ordered Amoco Oil Corporation to pay $85.2 milliorfimes - $45 million for the costs of the spill and $39 million

in interest. It denied compensation for non-economic damage. It thus dismissed claims concerning lost image and
ecological damage. It noted: “Itis true that the commuag unable for a time to provide clean beaches for the use
of its citizens, and that it could not maintain the normal peace, quiet, and freedom from the dense traffic which
would have been the normal condition of the commune absent the cleanup efforts”, but concluded that the “loss of
enjoyment claim by the communes is not a claim maintainable under French law”. Maria Clara Maffei

“The Compensation for Ecological Damage in the ‘Patmos’ case”, Francioni and Scbhwezzitional

Responsibility ... " op. cit., p. 381 at 393. Concerning lost image, the Court observed that the plaintiffs claim is
compensable in measurable damage, to the extent taat ife demonstrated that this loss of image resulted in
specific consequential harm to the commune by virtue of tourists and visitors who might otherwise have come
staying away. Yet this is precisely the subject matter of the individual claims for damages by hotels, restaurants,
campgrounds, and other businesses within the communes. As regards ecological damage, the Court dealt with
problems of evaluating “the species killed in the intertidal zone by the oil spill” and observed that “this claimed
damage is subject to the principle of res nullius and is not compensable for lack of standing of any person or entity
to claim therefore”, ibid., at 394. See also in the Matter of the People of Enewetek ILM vol. 39 (2000), p. 1214 at
1219, before the Marshall Islands Nuclear Claims Tribunal, the Tribunal had an opportunity to consider whether
restoration was an appropriate remedy for loss incurretiedopeople of the Enewetak atoll arising from nuclear

tests conducted by the United States. It awarded-clpamd rehabilitation costs as follows: $22.5 m for soll
removal; $15.5 m for potassium treatment; $31.5 m for soil disposal (causeway); $10 m for clean-up of plutonium;
$4.51 m for surveys; and $17.7 m for soil rehabilitation and revegetation.
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compensation or reimbursement for costs incubeday of reasonable preventive, restoration
or reinstatement measures. This is further limited in the case of some conventions to measures

actually undertaken, excluding loss of profibfn the impairment of the environméfit.

(9) The State or any other public agemdyich steps in to undertake response or
restoratiormeasures may recover the costs latestmh operations from the operator. For
example, such is the case unttee US Comprehensive Environmental Response, Compensation
and Liability Act, 1980 (CERCLA or SuperfundThe Statute establishes the Superfund with

tax dollars to be replenished the costs recovered from liableri@s, to pay for clean-ups if
necessary. The United States Environmentan&yg operates the Superfund and has the broad
powers to investigate contamination, selgxdrapriate remedial actions, and either order

liable parties to perform the clean-upduar the work itself and recover its codts.

(10) In addition to the present purposes, the gréficiples serve or imply the serving of other
objectives, including: (a) providing incentivesthe operator and othezlevant persons or

entities to prevent transboundatymage from hazardoastivities; (b) resolving disputes

among States concerning transboundary damag@eé&aceful manner that promotes friendly
relations among States; (c) preserving and promoting the viability of economic activities that are
important to the welfare of St and peoples; (d) and providing compensation in a manner that
is predictable, equitable, expgdus and cost effective. Whemavpossible, the draft principles
should be interpreted amgplied so as to further all these objectiVas.

(11) In particular, the principle of ensuring “prompt and adequate” compensation by the
operator should be perceived from the perspeaifvachieving “cost irernalization”, which
constituted the core, in its origins, of the “pollupatys” principle. It is a principle that argues
for internalizing the true economic costs oflption control, clean-upand protection measures

within the costs of the operation of the activity itself. It thus attempted to ensure that

%3 See general commentary to draft Principle 2.

%% For an analysis of CERCLA, see Brighton and Askman, “The Role of the Government Trustees in Recovering
Compensation for Injury to Natural Resources”, in Peter Wetterstein i) to the Environment ... op. cit.,
pp. 177-206, 183-184.

%% See also Lucas Bergkanipability and Environment: ...op. cit., p. 70, footnote 19, who has identified seven
functions relevant to a liability regime, namely compensation, distribution of losses, allocation of risks, punishment,
corrective justice, vindication or satisfaction, and deterrence and prevention.
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Governments did not distort the costs of intéoral trade and investment by subsidizing these
environmental costs. This pofievas endorsed in the policy of OECD and the European Union.
The contexts in which the principle was enddreave envisaged its awariations in its

implementation.

(12) In one sense, it seeks to provideraentive on the operator and other relevant
persons or entities to prevemhazardous activity from causitrgnsboundary damage. The
“polluter-pays” principle is referred to in a number of international instruments. It appears in

very general terms as Prinapl6 of the Rio Declaration:

“National authorities shouldneleavour to promote the int@lization of environmental
costs and the use of economic instrumeatsng into account the approach that the
polluter should, in principle, bear the co$pollution, with due regard to the public

interest and without distorting inteational trade and investment.”

(13) In treaty practice, theipciple has formed the basis for the construction of liability
regimes on the basis of strict liability. Thidlie case with the Lugano Convention which in the
preamble has “regard to the desirability of providing for strict liability in this field taking into
account the ‘Polluter-Pays’ Pripde”. The 2003 Kiev Protocaol, in its preamble, refers to the
“polluter-pays principle” as “a general principle of international environmental law, accepted
also by the parties to” the 1992 Protection biseé of Watercourseso@vention and Lakes and
the 1992 Industrial Accidents Conventith. National jurisdictions have also placed reliance on

it as playing a remedial and compensatory function.

%% It also finds reference, for example, in the 1990 International Convention on Oil Pollution Preparedness and
Response ( ILM vol. 30 (1990) p. 735); the 1992 Convention for the Protection of the Marine Environment of the
North-East Atlantic (OSPAR Conventiorf)tM vol. 32 (1993), p.1069); the 1992 Convention on the Protection of
the Marine Environment of the Baltic Sea Area; the 199@v€ntion on the Protection of the Marine Environment

of the Black Sea against Pollution (ILM vol. 32 (1993) p. 1110); the 1992 Convention on the Protection and Use of
Transboundary Watercourses and International Lakes; the 1992 Convention on the Transboundary Effects of
Industrial Accidents and the 1993 Lugano Conventiod,tha EU Directive 2004/35/CE on environmental liability.

¥ n its report on the Implementation of Agenda 21, the United Nations notes:

“Progress has been made in incorporating the priegipbntained in the Rio Declaration ... - including ...

the polluter-pays principle ... - in a variety of international and national legal instruments. While some
progress has been madernmplementing United Nations Conference on Environment and Development
commitments through a variety of international legal instruments, much remains to be done to embody the
Rio principles more firmly in law and practice.”

Official Records of the General Assembly, Nineteenth Special Session, Supplement No. 2 (A/S-19/33), para. 14.
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(14) The principle has its limitations. It has thus been noted:

“The extent to which civil liability makes the polluter pay for environmental damage
depends on a variety of factors. If liability is based on negligence, not only does this
have to be proved, but hanvhich is neither reasonably foreseeable nor reasonably
avoidable will not be compensated and the victim or the taxpayer, not the polluter, will
bear the loss. Strict liability is a better approximation of the ‘polluter-pays’ principle,
but not if limited in amount, as in internaially agreed schemesvolving oil tankers

or nuclear installationsMoreover, a narrow definiin of damage may exclude
environmental losses which cannot be eagilgntified in monetary terms, such as
wildlife, or which affect the quality of thenvironment without causing actual physical

damage *®

However, the polluter-pays principle has been endorsed or is being endorsed in different national
jurisdictions. The Indian Supreme Court in Yetlore Citizens' Welfare Forumv. Union of India, 1996 (5)
SCC 647, noted that precautionary principle, and the polhatgs principle, and the new burden of proof, supported
by articles 21, 47, 48A, and 51A (g) of the Constitution of India, have become “part of the environmental law of the
country”. Report of the Indian Law Commission, see Law Commission of India, One Hundred Eighty-Sixth Report
on Proposal to Constitute Environment Courts, September 2003. Access to justice, particularly in environmental
matters is an essential facet of article 21 of the Indian Constitution. New Zealand and Australia already have
environmental courts. Available at: http://lawcommissionofindia.nic.in/reports>, p. 36. Multiple provincial statutes
of Canada regarding liability for environmental damage and subsequent remediation recognize the principle. In
Spain, the Spanish courts have relied on the principles est commodum eius est incommodum, that is the person
who derives a benefit from an activity must also pay for resulting damage, to impose liability on persons for damage
caused by mines, waste, damage as a result of loss of water, and toxic gas. In Japan, with regard to pollution caused
by mining activities and marine pollution, the polluter pays to clean up the contamination to the commons and to
restore the victim’s property to its pre-damage state. The French legal system endorsed in various forms the
polluter-pays principle. l&Epoux Vullion v. Société Immobiliére Vernet-Chritophe, JCP 1971.2.16781, France’s
Cour de Cassation held that “the owner’s right to enjoy his property in the most absolute manner not prohibited by
law or regulation is subject to hisl@ation not to cause damage to the property of anyone else which exceeds the
normal incommodities of neighborhood”. The Swedish Environmental Code, 1998, which came into force on
1 January 1999 makes the party who is liable, to a reasonable extent, for pollution to pay for investigations of
possible pollution, clean-up, and mitigation of damage. The test of reasonableness is determined with reference to
(a) the length of time elapsed since the pollution occurred, (b) environmental risk involved, (c) the operator’s
contribution. Ireland enacted statutes to integrate, into domestic law, intentional treaties imposing strict liability for
oil and hazardous waste spills by ships. Irish Courts have already begun to rely upon the polluter-pays principle. In
Brazil strict liability is becoming a standard for damage caused by activities which are hazardous or those that harm
or have a risk of causing harm to the environment. Intent need not be proved. Under the National Environmental
Management Act, 1998, of South Africa strict liability is imposed on operators who may cause or have caused or are
causing significant pollution or degradation of environmental harm. Singapore provides strict liability for criminal
offences. It imposes obligations of clean-up on polluters without the need for any intentional or negligent
behaviour. See also Secretariat Survey of Liability regimes, A/ICN.4/543, paras. 272-286.

%% Birnie and Boyle|nternational Law ... op. cit., pp. 93-94.
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(15) Moreover, it has been asserted that tincjple cannot be treated as a “rigid rule of
universal application, nor are the means usechpbement it going tde the same in all

cases™ Thus, a “great deal of flexibility will be inevitable, taking full account of differences
in the nature of the risk and the economic fahsilof full internalization of environmental costs

in industries whose capacitly bear them will vary*® Some commentators doubt “whether it
(the ‘polluter-pays’ principle) has achieved thatss of generally applicable rule of customary
international law, except perhaps in relation to States in the EC, the UNECE, and the ¥ECD".

(16) The aspect of promptness and adeqoacpmpensation is related to the question of
measurement of compensation. General interndtiawadoes not specify “principles, criteria or
methods of determining priori how reparation is to be made fojury caused by wrongful acts

3 |bid., pp. 94-95. See also Secretariat Sunfeyiability regimes, A/CN.4/543, chapter II.

% Birnie and Boyle|nternational law ... op. cit., p. 95. The authors noted that reference to “public interest”

in Principle 16 of the Rio Declaration leaves “ample room”, for exceptions and as adopted at Rio the principle

“is neither absolute nor obligatory” p. 93. They also noted that in the case of the East European nuclear
installations, the Western European Governments, who represent a large group of potential victims, have funded the
work needed to improve the safety standards, p. 94.

01 philippe SandSrinciples ... op. cit., p. 282. For illustration of the flexible way in which this principle is
applied in the context of OECD and EC, pp. 281-285. Rudiger Wolfrum, notes that “Although the International
Convention on Qil Pollution Preparedness, Response and Co-operation, 1990 and the Convention on the
Transboundary Effects of Industrial Accidents both reféhé@ir Preambles to the polluter-pays principle as being a
“general principle of international environmental law”, sw@w is not sustained in the light of the United States’
practice and also in the light of the uncertainties about its scope and consequences”, see Rudiger Wolfrum
“Transboundary Pollution” in Fred L. Morrison and Rudiger Wolfrum (elaiée)y national, Regional, and National
Environmental Law ... op. cit. See generally Nicolas de Sadel&gwironmental Principles. From Political

Sogansto Legal Rules (Oxford: OUP, 2002), pp. 21-59.

In the arbitration between France and the Bi#mds, concerning the application of the
Convention of 3 December 1976 on the Protection of the Rhine against Pollution and the Additional Protocol
of 25 September 1991 against Pollution from Chlorides (France/Netherlands), the Arbitral Tribunal was requested tc
consider the “polluter-pays” principle in its interpretation of the Convention, although it was not expressly referred
to therein. The Tribunal in its award dated 12 March 2004 concluded that, despite its importance in treaty law, the
polluter-pays principle is not a part of general international law, and was therefore not pertinent to its interpretation
of the Convention. Affaire concernant I'apurement desptes entre le Royaume des Pays-Bas et la République
Francaise en application du Protocdie25 Septembre 1991 Additionel a la Convention relative a la Protection du
Rhin contre lgpollution par les chrorures du 3 December 1976. The Tribunal, stated, in pertinent part in
para. 102-103:

“102 ... Le tribunal note que les Pays-Bas, a I'appui de leur demande ont fait référence au principe du

‘polluer payeur’.

103. Le Tribunal observe que ce principe figure dans certains instruments internationaux, tant
bilatéraux que multilatéraux, et se situe a des niveaux d’effectivité variables. Sans nier son importance en
droit conventionnel, le Tribunal ne pense pas que ce principe fasse partie du droit international général.”

Arbitral Award of 12 March 2004, available at http://www.pca-cpa.org.
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or omissions™” Reparation under internatial law is a consequence of a breach of a primary
obligation. The general obligation to make full nejteon is restated in tele 31 of the articles

on responsibility of States fort@rnationally wrongful act®® The content of this obligation

was detailed by the Permanent International Court of Justice €htiteow Factory case, when

it statedobiter dicta:

“The essential principle contained in the actual notion of an illegal act - a principle
which seems to be established by intéamel practice and in particular by the

decisions of arbitral tribunals - is that regi@on must, so far as possible, wipe out all

the consequences of the illegal act anrds&blish the situation which would, in all
probability, have existed if that act hadt been committed. Restitution in kind, or, if

this is not possible, payment of a sum corresponding to the value which a restitution in
kind would bear; the award, if need be, of damages for loss sustained which is not
covered by restitution in kind or paymentalace of it - such are the principles which
should serve the amount of compensation duaricact contrary to international lat’*

(17) TheChorzow Factory standard applies in respect afemationally wrongful acts, which
are not covered by the present draft principles. It is however useful in appreciating the limits
and the parallels that ought to be drawn Bpezt of activities covered by the present draft
principles. There are questioalout principles on the basiswhich compensation could be
awarded: Should compensation be awarded iongspect of the actual loss suffered by the
victim to the extent it can be quantified? €hiould compensation go beyond that and reflect

the paying capacity of the operator? Two Guiddnmciples seem relevant. The first is that

42 Garcia-Amador, Sohn and Baxter (edRegent Codification of the Law of State Responsibility for Injury to

Aliens (Dobbs Ferry, NY), 1974, 89. See also Alan Boyle, “Reparation for Environmental Damage in International
Law: Some Preliminary Problems”, in Bowman and Bolgleironmental Damage ... op. cit., pp. 17-26.

Julio Barboza, Special Rapporteur, Eleventh report, document A/CN.4/468 (1995).

%3 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), article 31 and its
commentary.

4%+ Chorzow Factory, Jurisdiction, P.C.1.J., 1927, Series A, No. 9, p. 21.
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damages awarded should not have a punitive fun&fofthe second is that the victim can only

be compensated for the loss suffered but caexyaect to financially gain from the harm

caused® While keeping in view these two basic principles, the point can still be made that
equity, as well as polluter-pays principle, dews that the operator should not be allowed to

seek out safe-havens to engage in risk-bedrazgirdous activities without expecting to pay for
damage caused, so as to provide an incentive to exert utmost care and due diligence to prevent

damage in the first instané¥.

(18) Some general principles concernpayment of compensation have evolved over a

period of time and werendorsed by the International CoaftJustice and other international
tribunals. These may be briefly not®d: (a) financially assessabtlamage, that is, damage
quantifiable in monetary terms is compensable; (b) this includes damage suffered by the State tc
its property, or personnel or in respect of expenditures reasonably incurred to remedy or mitigate
damage; as well as damage suffered by natutabat persons, both natials and those who are
resident and suffered injury on its territory) {lee particular circumstances of the case, the

content of the obligation breached, the assessofieatisonableness of measures undertaken by
parties in respect of the dageacaused, and finally, consigtion of equity and mutual
accommodation. These factors will determine theag$sor heads against which precise sums of
compensation would be payable. Accordinglg tbllowing guidelines on the basis of awards
rendered by internathal courts and tounals may be notéd® compensation is payable in

respect of personal injury, for directly assoethimaterial loss such as loss of earnings and

earning capacity, medical expenses including costs for achieving full rehabilitation;

4% See B. Graefrath, “Responsibility and Damage Caused: Relationship Between Responsibility and Damages”,
Recueil des Cours ... 1984-I1, vol. 185 (1985), pp. 9-150, pp. 100-1@ficial Records of the General Assembly,
Fifty-sixth Session, Supplement No. 10 (A/56/10), Responsibility of States for internationally wrongful acts adopted
by the Commission in 2001, article 36 and its commentary.

“% For the principles stated in theusitania” case and th€&actory at Chorzow case on the function of
compensation, seiid., article 36 and its commentary.

“7 The Supreme Court of India in tMeC. Mehta v. Union of India (the Oleum gas leak case) (1987 SC 1086)

stressed the point that the “larger and more prosperous the enterprise, greater must be the amount of compensatior
payable for the harm caused on account of an accident in the carrying on of the hazardous or inherently dangerous
activity by the enterprise”. See Law Commission of India, One Hundred Eighty-Sixth Report on

Proposal to Constitute Environmental Courts, September 2003, p. 31, available at
http://lawcommissionofindia.nic.in/reports.

4% Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), article 36, its
commentary and the cases cited therein.

%9 |pid., and the cases cited therein
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compensation is also payable for non-materiahage suffered as, for example, for “loss of
loved ones, pain and suffering as well as the affront to sensibilities associated with the intrusion

on the person, home or private lif&°.

(19) Inrespect of damage to property, thesls usually assessed against capital value, loss
of profits, and incidental expenses. In thestext, different valuation techniques and concepts
like assessment of “fair market value”, “roetok value”, “liquidation or dissolution value”,
“discounted cash flow” factoring@inents of risk and probability @ been used. On these and
other issues associated with gtiication of compensation there is ample material, particularly
in the context of injury caused to aliemslaheir property through nationalization of their

companies or properfy*

(20) The principles developed in the contekdisputes concerning foreign investment
may not automatically be extended to applth®issues of compensation in the field of
transboundary damage. There may be difficult questions regarding claims eligible for
compensation, as for example, economic loss, gaghsuffering, permanent disability, loss of
amenities or of consortium, and the evaluatiothefinjury. Similarly, damage to property,
which could be repaired or replaced could bmgensated on the basis of the value of the repair
or replacement. It is difficult to compensatendae caused to objects of historical or cultural
value, except on the basis of arbitrary evabrathade on a case-by-case basis. Further, the
looser and less concrete the link between thel@mtiin question witlthe property claimed to
have been damaged, the less certain tjfe to get compensation. The Commentary

to draft Principle 2 reveals the extenthich some of these problems have been

overcome.

410 1pid., para. (16). See also Vinod Shankar Misra, “Emerging Right to Compensation in Indian Environmental
Law”, Delhi Law Review, vol. 23 (2001), pp. 58-79.

“1 R. Doak Bishop, James Crawford, W. Michael Reisrfaneign Investment Disputes: Cases, Materials, and
Commentary (The Hague: Kluwer Law International, 2005), chap. VIl on methods for valuing losses,

pp. 1331-1372. Also see, C.F. Amerasinghe, “Issues of Compensation for the Taking of an Alien Property in the
light of recent Cases and Practice”, ICLQ, vol. 41 (1992), pp. 22-65.
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Principle 4
Prompt and adequate compensation

1. Each State should take all necessagasures to ensure that prompt and
adequate compensation is available fatims of transboundargamage caused by
hazardous activities located wiithits territory or othenige under its jurisdiction or
control.

2. These measures should include theasition of liability on the operator or,
where appropriate, other person or entity. Siathlity should not require proof of fault.
Any conditions, limitations or exceptions to such liability shall be consistent with draft
principle 3.

3. These measures should also incluéeréiguirement on the operator or, where
appropriate, other person or entito establish and maintain financial security such as
insurance, bonds or other financial guaeas to cover claims of compensation.

4. In appropriate cases, these meassiesld include the requirement for the
establishment of industry-widands at the national level.

5. In the event that the measures undeptbeeding paragraphs are insufficient to
provide adequate compensation, the Stateigin should also ensure that additional
financial resources amade available.

Commentary

(1) This draft principle reflects an important réthat is envisaged for the State of origin in
fashioning a workable system for compliance with the principle of “prompt and adequate
compensation”. The reference to “Each State” in the present context is to the State of origin.
The principle contains four terrelated elements: (a) theatt should ensure prompt and
adequate compensation and for this purpose ghpuilin place an appropriate liability regime;

(b) any such liability regime may place primary liability on the operator, and should not require
the proof of fault; (c) any conditions, limitations or exceptions that may be placed on such
liability should not defeat the purpose of the pifiie of prompt and adequate compensation;

and (d) various forms of securities, insuraand industry-wide funding are the means to

provide sufficient financial guarantees fomgoensation. The five paragraphs of draft

principle 4 express these four elements.

(2) It should be recalled that the assumption utlie present draft principles is that the

State of origin would have performed fullif the obligations concerning prevention of
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transboundary activities under intetioaal law. Without prejudice tother claims that may be
made under international law, thesponsibility of the State for dagein the context of present

principles is therefore not contemplated.

(3) Thus_paragraph fbcuses on the principle that Stagé®uld ensure payment of adequate
and prompt compensation. The State itself iswecessarily obliged to pay such compensation.
The principle, in its present form, respondsial reflects a growing demand and consensus in
the international community: as part of agaments for permitting hazardous activities within

its jurisdiction and control, it is widely expectttht States would make sure that adequate

mechanisms are also availabderespond to claims for compensation in case of any damage.

4) The emphasis in paragraph 1 is on aficessary measures” and each State is given
sufficient flexibility to achieve the objective, that is, of ensuring prompt and adequate
compensation. This is highlighted without prejudice to @ngratia payments to be made or
contingency and relief measures, States loeratesponsible entities matherwise consider

extending to the victims.

(5) As noted in the commentary concerning tRurposes” of the present draft principles,
the need to develop liability regimes in an itgional context has been recognized and finds
expression, for example, in Principle 22 of Btockholm Declaration of 1972 and Principle 13
of the Rio Declaration of 1992

(6) The basic principle that State should ensure payment of prompt and adequate
compensation for hazardous activities could be traced back as earlyTaaitismelter
Arbitration, a case in which clear and caming evidence was available for the serious
consequence and injury caused to property withim State by the iron ore smelter in another.

Since then numerous treaties, some importaaisns, and extensivetianal law and practice

42 See also the 20Malmo Declaration and the 2001 Montevideo Programme Ill approved and adopted by
decision 21/23 of the 21st session of the UNEP Governing Council and the Plan of Implementation of the World
Summit on Sustainable Development, AICONF.199/20, resolution 2 of 2 September 2002, annex
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which have evolved have giveortsiderable weight to claims for compensation in respect of
transfrontier pollution and damage. Somenatentators regard this as a customary law

obligation*?

(7) The standard of promptness and adequapgragraph 1 is a standard that also
finds support in th@rail Smelter Arbitration.*** The notion of “promptness” refers to the
procedures that would govern access to justice, and that would influence the time and
duration for the rendering of decisions on compgosgayable in a given case. This is also
a necessary criterion to be emphasized in wkthe fact that litigation in domestic courts
involving claims of compensation could be ¢psind protracted over several years, as it
was in theAmoco Cadiz case, which took 13 yedtS. To render access to justice more

“3 For a mention of different sources as a basis for arriving at this conclusion, see Peter-Tobias Stoll,
“Transboundary Pollution” in Fred L. Morrison and Rudiger Wolfrum (elai$e) national, Regional, and National
Environmental Law ... op. cit., pp. 169-200, pp. 169-174. Peter-Tobias Stoll notes:

“It must be recalled, however, that the prohibition principle is based on sovereign right of states to their
territory. There is no evidence that it is hecessary to refer to a spgtiflement based on a single

component in raising a complaint about transbampgollution. One can thus conclude that the

prohibition of transboundary pollution is based on tlgesinterest in the environmental integrity of its

territory. Treaty law reflects this notion ... Sovereignty, while creating a right to the environmental

integrity of a territory or area at one hand, at the other hand is the very basis of states’ responsibility for the
pollution which originates within their territory.”

In addition, it is also suggested that principles of almigights and good neighbourhood have provided a basis for

the prohibition against transboundary harm. See Johan G. Lammers, “Transfrontier Pollution and International Law
The Present State of Research” in The Hague Academy of International Law, Center For Studies and Research in
International Law and International Relatiomsansfrontier Pollution and International Law (1986), p. 100.

44 See Principle 10 of the Rio Declaration, and article 235 (2) of the 1982 United Nations Convention on the Law
of the Sea, in article 2 (1) of the 1996 Helsinki articles on international watercourses, prepared by the International
Law Association and in human rights law precedeBtse also Alan E. Boyle, “Globalizing Environmental

Liability: the Interplay of National and International Lawturnal of Environmental Law, vol. 17 (2005), pp. 3-26,

p. 18.

“* Emmanuel Fontaine, “The French Experience: ‘Tamad ‘Amoco Cadiz’ incidents compared” in Colin M.

De La Ruel.iability for Damage to the Environment (London: Lloyds of London Press, 1993), pp. 101-108, p. 105.
Similarly, in the case of Bhopal gas tragedy, it is stétatlby the time the case first reached the Supreme Court of
India on the issue whether interim relief assessed against Union Carbide on behalf of victims was appropriate,
litigation continued in India for more than five years without even reaching the commencement of pretrial
discovery, see Kenneth F. McCallion and H. Rajan Sharama, “International Resolution of Environmental Disputes
and Bhopal Catastrophe” in The International Bureau of the Permanent Court of Arbitratiom(edtsiional
Investments and Protection of the Environment (The Hague: Kluwer Law International, 2001), pp. 239-270, p. 249.
It is also stated thdtrail Smelter Arbitration took about 14 years to adjudiaipon the claims of private parties.

See Philip McNamard&he Availability of Civil Remediesto Protect Persons and Property from Transfrontier

Pollution Injury (Alfred Metzener Verlag, Frankfurt, 1981), p. 70.
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widespread, efficient and prompt, suggestiongehzeen made to establish special national

or international mvironmental court&!®

(8) On the other hand, the notion of “adequaxfycompensation refers to any number of

issues?

" For example, a lump-sum amountofmpensation agreed upon as a result of
negotiations between the operator or the State of origin and the victims or other concerned
States following the consolidation of claims of all the victims of harm may be regarded as an
adequate compensation. So would compensatiand®a by a Court as a result of the litigation
entertained in its jurisdiction, sudgt to confirmation by superiagourts wherever necessary. It

is ipso facto adequate as long as the due procesiseofaw requirements are met. As long as
compensation given is not arbitrary, andssty disproportionate to the damage actually

suffered, even if it is less than full, it can be regarded as adequate. In other words, adequacy is

not intended to denote “sufficiency”.

(9) The term “its territory or otherwise undes jurisdiction or ontrol” has the same

meaning as the terms used in paragraph af(ajticle 6 of the dift articles on preventiot®

(10) Paragraph &pells out the first important measuhat may be taken by each State,
namely the imposition of liability on the operator or, where appropriate, other person or entity.
The draft principles envisage the definitiorf‘operator” in functionaterms and it is based on

the factual determination as to who has the usgrap and direction of # object at the relevant

46 A Rest “Need for an International Court for Environment? Underdeveloped Legal Protection for the Individual
in Transnational Litigation”, Environmental Policy and Law, vol. 24, (1994), pp. 173-187. For the view that the
establishment of an international environmental court map@at proper answer to the “need to enhance the rule of
law through access to justice and the representation of community interests”, see Ellen Hey, “Reflections in an
International Environmental Court” in The International Bureau of the Permanent Court of Arbitration (eds.),
International Investments ... op. cit., pp. 271-301, at p. 299-300. At the national level, the Indian Law Commission,
made a very persuasive case for the establishment of national environtoertsin India. See Law Commission

of India,op. cit. New Zealand and Australia already have environmental courts. Available at:
http://lawcommissionofindia.nic.in/reports>.

“I" For an exhaustive enumeration of the implementaifahe principle of prompt, adequate and effective
compensation in practice, see Rene Lefebamsboundary Environmental Interference ..., op. cit., ch. 7,
pp. 229-312.

“8 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), article 1 and
commentary paras. (7)-(12).
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time. It is worth stressing that liability in case of significant damage is generally chafifielled

to the operator of the installatiofhere are however other possibilities that exist. In the case of
ships, it is channelled to the owner, not the afmer This means that charterers - who may be
the actual operators - are tiable under the International Convention on Civil Liability for

Oil Pollution Damage (CLC) 1992. In other cadedility is channelled through more than

one entity. Under the Basel Protocol, wasteegators, exporters, importers and disposers are
all potentially liable at different stages in the transit of waste. The real underlying principle is
not that “operators” are always liable, but ttie party with the most effective control of the

risk at the time of the accident or has the ability to provide compensation is made primarily
liable.

(11) Operator’s liability has gained ground smveral reasons and pripally on the belief
that one who created high risks seeking econtmanefit must bear the burden of any adverse
consequences of controlling the activity. The imposition of the primary liability on the
operator is widely accepted iimernational treaty regimes and in national law and pratdice.

(12) The_second sentence of the paragrapto®ides that such liability should not require
proof of fault. Various designations are usedescribe contemporadpctrine imposing strict
liability, among them: ‘ibility without fault” (responsabilité sans faute); “negligence without
fault”, “presumed responsibility”, “faulper se”, “objective liability” (responsabilité objective)

or risk liability (responsabilité pour risqué crée).*” The phrase “such liability should not require

proof of fault” seeks to capturedua broad spectrum of designations.

49 According to Goldie, the nuclear liability conventions initiated the new trend of channelling liability back to
operator “no matter how long the chain of causation, nor how novel the intervening factors (other than a very limited
number of exculpatory ones)”. See L.F.E. Goldie, “CotgepStrict and Absolute Liability and the Ranking of

Liability in terms of Relative Exposure to RisWletherlands Yearbook of International Law vol. XVI (1985)

pp. 174-248 at p. 196. See also Goldie, “Liability for Damage and the Progressive Development of International
Law”, ICLQ vol. 14 (1965), p. 1189, pp. 1215-8.

0 For an interesting account on economic, political and strategic factors influencing the choices made in
channelling liability, see Gunther Doeker and Thomas Gehring “Private or International Liability for Transnational
Environmental Damage - The Precedent of Conventional Liability Regidmshal of Environmental Law, vol. 2
(1990), pp. 1-15, p. 7.

42l See Secretariat Survey of Liahjliegimes, A/ICN.4/543, paras. 340-386.

2 gee Ferdinard F. Stone, “Liability for damage caused by things”, in Andree Tunc (ed.), International
Encyclopedia of Comparative Law, Vol. XI, Torts, part | (The Hague, Nijhoff, 1983), chap. 5, p. 3, para. 1.
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(13) Hazardous and ultrahadaus activities, the subject of the present draft principles,
involve complex operations and carry with theentain inherent risks of causing significant
harm. In such matters, it is widely recognizleat it would be unjustral inappropriate to make
the claimant shoulder a heavy burden of prodaaft or negligence in respect of highly
complex technological activities whose risks apération the concerned industry closely guards
as a secret. Strict liability is recognized in many jurisdictions, when assigning liability for
inherently dangerousr hazardousctivities®® The case for strict liability for ultrahazardous
or abnormally dangerous adgties was held to be the rsioproper technique both under
common and civil law to enable victims ofrdgerous and ultrahazardoastivities to recover
compensation without having to establish proofanfit on the basis athat is often detailed
technical evidenc&* which, in turn, would require on the part of victims a complete
understanding of the complicatenldacomplex operation or activityThe case for strict liability

is strengthened when the risk has be#roduced unilaterally by the defendafit.

(14) Inthe case of damage arising from hdaas activities, it is fair to designate strict
liability of the operator at the international led&l. Strict liability has ben adopted as the basis
of liability in several instrumas; and among the recently négted instruments it is provided
for in article 4 of the Kiev Protol, article 4 of the Basel Pauiol; and article 8 of the Lugano

Convention.

(15) Inthe case of activities which are nohgearous but still carry the risk of causing

significant harm, there perhaps is a better case for liability to be linked to fault or negligence.

2 gee the Secretariat Survey of Liability regimes, AUIBK3, paras. 29-260. The Indian Supreme Court in
M. C. Mehta v. Union of India, AIR 1987 SC 1086 (th®leum Gas Leak case) held that in the case of hazardous
activities, exceptions which could be pleaded to avoid absoiggict liability, like that the damage is not
foreseeable, and that the use involved is a natural one, are not available. See the Report of the Indian Law
Commissionpp. cit.

424 gSee Elspeth Reid, “Liability for Dangerous activitiesop. cit., p. 756. See also the Secretariat Survey of
Liability regimes, A/ICN.4/543, para. 23.

4% Secretariat Survey of liability regimebid.

% There was hesitation exhibited by the Working Group of the Commission in 1996 in designating damage arising
from all activities covered within the scope of the draft principles subject to the regime of strict liability. It may be
recalled that the Commission noted that the concepts of strict and absolute liability which “are familiar in the
domestic law in many States and in relation to certhat (5, ultrahazardous) activities in international law ... have

not been fully developed in international law, in respect to a large group of activities such as those covered by
article 1". Brackets addedrearbook ... 1996, vol. Il (Part Two), Annex |, paragraph (1) of the general

commentary to chapter Ill. In arriving at this conclusion the Working Group had the benefit of the Survey of
liability prepared by the Secretariakarbook ... 1995, vol. Il (Part One), document A/CN.4/471.
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In addition, since profits associated with theky activity provide a motivation for industry in
undertaking such activity, strict liability regimare generally assumed to provide incentives
for better management of the risk involved. wéwer, this is an assumption, which may not
always hold up. As these activities have beerpied only because thfeir social utility and
indispensability for economic growth, Statesyncansider at the opportune time reviewing their
indispensability by exploring more environmdhytgound alternatives wth are also at the

same time Iss hazardous.

(16) Strict liability may alleviate the burden théttims may otherwise have in proving fault

of the operator but it does not eliminate the diffiies involved in establishing the necessary
causal connection of the damage to the sourtleecdictivity. The principle of causation is

linked to questions of foreseeabildynd proximity or direct loss. dlirts in different jurisdictions
have applied the principles and notions afximate cause, adequate causation, foreseeability
and remoteness of the damageisT$ a highly discretionarynal unpredictable branch of law.
Different jurisdictions have apipd these concepts with differergsults. It may be mentioned
that the test of proximity seems to have been gradually eased in modern tort law. Developments
have moved from striaondicio sine qua hon theory over the foreseeability (“adequacy”) test to
a less stringent causation test requiring only teasonable imputation” of damage. Further, the
foreseeability test could become less and less important with the progress being made in the
fields of medicine, biology, biochemistry, sstics and other relevant fields. Given these
reasons, such tests have not been inclidadnore general analytical model on loss

allocation®?’

(17) The point worth bearing in mind is thatfansforming the concept efrict liability from

a domestic, national context - where it is well-established but with all the differences associated
with its invocation and applicatian different jurisdictions - into an international standard, its
ingredients should be carefully defined, keepingédner its basic objective in view, that is, to

make the person liable without any proof oflfdar having created a risk by engaging in a
dangerous or hazardous activity. Such a defimis necessary not only to capture the most

“1 See Peter Wetterstein, “A Proprietary or Possessory Interesp..cit., pp. 29-53, at p. 40.
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positive elements of the concept of strict liability as they are obtained in different jurisdictions.
Such an approach would not only make therivggonal standard widely acceptable but also
ensure the standard adopted truly serves theeaafithe victims exposdd dangeous activities

thus facilitating prompt and effective remedies.

(18)  This task can be approached in different W&ys-or example, it could be done by
adopting a proper definition of damage as reenbdone in the case of the “Use of Terms”,
which defines “damage” as damage to person, ptypped environment. It could also be done
by designating strict liability as the standardiforoking liability, while also specifying that it is
meant to include all damage foreseeable imitst generalized form and that knowledge of the
extent of the potential danger is not a prerequdditaability. Further, it may be clarified as part
of application of the rule that it is sufficienttife use posed a risk of harm to the others and
accordingly that it is not open to the operator to plead exemption from liability on the ground

that the use involved is a natural one.

(19) The_third sentence of paragrapre2ognizes that it is part of the practice for States borne

out in domestic and treaty practice to subjebility to certainconditions, limitations or

exceptions. However, it must be ensured that such conditions, limitations or exceptions do not
fundamentally alter the purpose of providing ppompt and adequate compensation. The point

has thus been emphasized that any such conditions, limitations or exceptions shall be consistent

with the purposes of the present draft principles.

(20) Itis common to associate the conadtrict liability with the concept of limited

liability. Limited liability has several policy objectives. It is justified as a matter of convenience
to encourage the operator to continue tehgaged in such a hazardous but socially and
economically beneficial activity. Strict liability is also aimed at securing reasonable insurance

cover for the activity. Further, if liability has to be strict, that is, if liability has to be established

“% See the observations of Elspeth Reid, “Liability for Dangerous activitiesp. dit., pp. 741-743.
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without a strict burden of proof for the tteants, limited liability may be regarded as a
reasonableuid pro quo. Although none of the propositions are self-evident truths, they are

widely regarded as relevafit.

(21) Itis arguable that a scheme of limited liability is unsatisfactory, as it is not capable of
providing sufficient incentive to the operatortake stricter measures of preventidithe limits

are set too low it could even become a licence to pollute or cause injury to others and externalize
the real costs of the operatd@econdly, it may not be ablenteet all the lgitimate demands

and claims of innocent victims for reparation in case of injligr this reason, it is important to

set limits of financial liability at a sufficiently high level, keeping in view the magnitude of the

risk of the activity and the reasonable possipiiitr insurance to cover a significant portion of

the risk involved.

(22) Article 9 of the Kiev Praicol and article 12 of the Bdderotocol provide for strict

but limited liability. In contrastarticle 6 (1) and article (1) of the Lugano Convention

provides for strict liability without any prasion for limiting the liability. Where limits are

imposed on financial liability of operator, generally such limits do not affect any interest or costs
awarded by the competent court. Moreover, limits of liability are subject to review on a regular

basis.

(23) Financial limits are well known in the caseefimes governing oil pollution at sea and
nuclear incidents. For example, under thermational Convention on Civil Liability for Oil
Pollution Damage (CLC) 1992, the shipownariaximum limit of liability is 59.7 million
Special Drawing Rights; thereafter the Intgranal Oil Pollution Compensation Fund is liable
to compensate for further damage up total tof 135 million SDRs (including the amounts

received from the owner), or in the casalamage resulting from natural phenomena, a

2 See Robin R.Churchill, “Facilitating (Transnational) Civil Liability Litigation for Environmental Damage by
Means of Treaties: Progress, Problems, and Prosp¥etstiook of International Environmental Law, vol. 12
(2001), pp. 3-41, at pp. 35-37.
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200 million SDRS™ Similarly, the 1997 Vienna Convention on Civil Liability for Nuclear

Damage also prescribed appropriate limits for operator’s liabifity.

(24) Most liability regimes exclude limited liability in case of fault. The operator is made
liable for the damage caused or contributed thibyor her wrongful itentional, reckless or
negligent acts or omissions. Specific provisitmthis extent are available for example in
article 5 of the Basel Protocahd article 5 of the Kiev Protot In the case of operations
involving highly complicated chmical or industrial pscesses or technology, fault liability could
pose a serious burden of proof for the victims. Their rights could nevertheless be better
safeguarded in several ways. For examplebtinden of proof could be reversed requiring the
operator to prove that no negligence or ititeral wrongful conductvas involved. Liberal
inferences may be drawn from the inherently @aogs activity. Statutory obligations could be
imposed upon the operator to give accessewittims or the public to the information

concerning the operations.

(25) One advantage of a strict but limited liability from the perspective of the victim is that the
person concerned need not prove negligencevadt also know precisely whom to sue. In

cases where harm is caused by more than one activity and could not reasonably be traced to any
one of them or cannot be separated with a@efit degree of certainty, jurisdictions have

tended to make provision for joint and several liabffffy Existing international instruments also
provide for that kind of liability'>

40 Article V (1) of the 1992 Protocol and article 4 of the Fund Convention. Following the sinking of the Erika off
the French coast in December1999, the maximuorit Was raised to 89.77 million SDRs, effective

1 November 2003. Under 2000 amendments to the 1992 Fund Protocol to enter into force in November 2003, the
amounts have been raised from 135 million SDR to 20BomiEDR. If three States contributing to the Fund

receive in their territories combinedantities of equal to or more than 60dlimn tons of oil in the preceding year,

the maximum amount is raised to 300,740,000 SDR, from 200 million SDR.

“1 For the text, ILM vol. 36 (1997) 1473. The installation State is required to assure that the operator is liable for
any one incident for not less than 300 million SDRs or for a transition period of 10 years, a transitional amount of
150 million SDRs is to be assured, in addition lgyitistallation State itself. The 1997 Convention on
Supplementary Compensation provides an additional sum, which may exceed $1 billion. See Articles Ill and IV.
For the text, ILM vol. 33 (1994) p. 1518.

432 0On joint and several liability, Lucas Bergkarhjability and Environment: ... op. cit., pp. 298-306.

43 For examples of treaty practice, see for example article 1V of the 1969 International Convention on Civil
Liability for Pollution Damage; article IV of the 1992témnational Convention on Civil Liability for Pollution

Damage; article 8 of the 1996 International Convention on Liability and Compensation for Damage in Connection
with the Carriage of Hazardous and Noxious Substances by Sea; article 5 of the International Convention on Civil
Liability for Bunker Oil Pollution Damage; article 4 of the Basel Protocol; article 4 of the Kiev Protocol; article 11
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(26) If however, the person who has sufferechdge has by his or her own fault caused the
damage or contributed to it, compensation magdrged or reduced having regard to all the

circumstances.

(27) ltis also usual for liability regimes@ domestic law providing for strict liability to
specify a limited set of fairly uniform exceptions to the liability of the operator. A typical
illustration of the exceptions to liability can be found in articles 8 and 9 of the Lugano
Convention, article 3 of the Bdgeonvention or articlé of the Kiev Protocol. Liability is
excepted if, despite taking all appropriate measuthe damage was the result of (a) an act of
armed conflict, hostilities, civil weor insurrection; or (b) theesult of a natural phenomenon of
exceptional, inevitable, unforeseeable and istdde character; or (c) wholly the result of
compliance with a compulsory measure of a publtbanity in the State of injury; or (d) wholly

the result of the wrongful intéional conduct of a third parfy*

of the Lugano Convention. See also article VII of the 1962 Convention on the Liability of Operators of Nuclear
Ships; article 1l of the 1997 Protocol to the 1963 Vienna Convention on Civil Liability for Nuclear Damage;

article Il of the 1963 Vienna Convention on Civil Liability for Nuclear Damage; article 3 of the 1960 Convention on
Third Party Liability in the Field of Nuclear Energy; alfi@ of the 2004 Protocol to amend the 1960 Convention on
Third Party Liability in the Field of Nuclear Energy.

% Under paragraphs 2 and 3 of article 11l of the 1992 International Convention on Civil Liability for Oil Pollution
Damagewar, hostilities, civil war, insurrection or natural phenomena of an exceptional, inevitable and irresistible
character are elements providing exoneration from liability for the owner, independently of negligence on the part
of the claimant. See also article Il of the 1969 International Convention on Civil Liability for Oil Pollution
Damage; article 3 of the 2001 Internaikid Convention on Civil Liability for Bnker Oil Pollution Damage;

article 7 of the 1996 International Convention on Liability and Compensation for Damage in connection with the
Carriage of Hazardous and Noxious Substances by Sea; article 3 of the 1977 Convedindr_ability for Oil
Pollution Damage resulting from Exploration for and Exploitation of Seabed Mineral Resprogikes similar
language irrespect of theperator of an installation; article 3 of the 1989 Convention on Civil Liability for

Damage caused during Carriage of Dangerous Goods by Road, Rail and Inland Navigation Vessels.

Exemptions are also referred to in article 1V (3) of the 1997 Protocol to amend the 1963 Vienna
Convention on Civil Liability for Nuclear Damage: no liability under this Convention shall attach to an operator if
heproves that the nuclear damage is directly due to aof actned conflict, civil war, insurrection. See also
article 1V (3) of the 1963 Vienna Convention on Civil Liability for Nuclear Damage; article 9 of 2004 Protocol to
amend the 1960 Convention on Third Party Liability in the Field of Nuclear Energy; article 3 (5) of the annex to the
1997 Convention on Supplementary Compensation for Nuclear Damage Convention; article 4 (1) of the EU
Directive 2004/35 on environmental liability. The Directaleo does not apply to activities whose main purpose is
to serve national defence or international securityacbordance with article 4 (6), it also does not apply to
activities whose sole purpose is to protect from natusalstiers. Terrorist acts are included in the most recent
liability instrument: article 8 (1) of Annex VI to the Madrid Protocol to the Antarctic Treaty entitled Liability
Arising from Environmental Emergencies provides: “An operator shall not be liable pursuant to Article 6 if it
proves that the environmental emergencies caused bgn @gt or omission necessary to protect human life or
safety; (b) an event constituting in the circumstances of Antarctica a natural disaster of an exceptional character,
which could have been reasonably foreseen, either ggnerafl the particular case, provided all reasonable
preventative measures have been taken that are designed to reduce the risk of environmental emergencies and the
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(28) Paragraph Brovides that the “measures” envisaged under paragraph 1 should include
imposition of a requirement on the operator orevehappropriate other person or entity, to
establish and maintain finaial security such as insurance, boadsther financial guarantees to
cover claims of compensation. The objective liete ensure that the operator has sufficient
funds at his disposal to enable him to meaine$ of compensation, in the event of an accident
or incident. It is understood that availabildlinsurance and othénancial securities for
hazardous operationsgknds upon many factors and mostly on the ability of the operator to
identify the “risk” involved as precisely as pdssi. The assessment of “risk” for this purpose
should not only consider the risk inherent in éloéivity to cause damage but also the statistical
probability of the type and number of claims that such damage might give rise as well as the

number of claimants that may be involved.

(29) Inthe case of activities with a risk@dusing significant transboundary harm, the
insurance cover would have to provide for theréign loss event” in addition to the “domestic
loss event”. The modern dynamics of law governing causation multiplies the factors that the
operator in the first instance and the insutgtisnately would haveo take into account

while assessing the “risk” thaead to be covered. In thisrmmection, the liberal tests that are
invoked to establish a causal link, widening teach of the tests of “proximate cause” and
“foreseeability” and even replacing the same withroader “general capability” test, are at

issue?®

(30) Despite these difficulties it is encouraging that insurance cover is increasingly being
made available for damage to persons or property or environment due to oil spills and other
hazardous activitie§® This is mainly because of the growing recognition on the part of the
industry, the consumers, and the Governmentshiegproducts and services that the hazardous

industry is able to provide are worthy of protentio the public interestin order to maintain

potential adverse impact; (c) an act of terrorism ; or (d) an act of belligerency against the activities of the operator.”
For examples at domestic law, see Secretariate$wi/Liability regimes, A/ICN.4/543, paras. 434-476.

“® Hans-Dieter Sellschopp, “Multiple Tortfeasors/Combined Polluter Theories, Causality and Assumption of
Proof/Statistical Proof, Technical Insurance Aspects” in Ralph P. KronerTesh$national Environmental
Liability ... op. cit., pp. 51-57, pp. 52-53.

4% Charles S. Donavan and Elizabeth M. Miller, “Limited Insurability of Unlimited Liability: Serial Claims
Aggregates and Alternatives: the American View” in Ralph Kroner (Edajsnational Environmental Liability

ibid., pp. 129-158. Werner Pfennigstorf, “Limited Insurability of Unlimited Liability: Serial Claims Aggregates
and Alternatives: The Continental View” in Ralph Kroner (athiy., pp. 159-165.
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these products and services the losses thatasiiishities generate must wadely allocated and
shared. Insurance and financial institutions are indispensable actors in any such scheme of
allocation. These are institutions with expertsenanage risk and ¢ir profitability lies in

pooling financial resources and wisely investing in risk bearing actifffiedowever, it is

inevitable that premium for insurance covetle hazardous activitiesaws in direct proportion

to the range and magnitude of the risk thabisght to be covered. The raise in the premium
costs is also directly related to the growing trend to designate operator’s liability as strict.
Further, the trend to raise the limits of liability to higher and higher levels, even if the operator’s

liability is maintained under a cap, is also a factor in the rising costs of premiums.

(31) The State concerned may establish minimum limits for financial securities for such
purpose, taking into consideration the availability of capital resources through banks or other
financial agencies. Even insurance schemes may require certain minimum financial solvency
from the operator to extend their cover. Under most of the liability schemes, the operator is
obliged to obtain insurance and such other suitable financial sectifiti€his may be

particularly necessary to take advantage of the limited financial liability scheme, where it is
available. However, in view of the divessitf legal systems and differences in economic
conditions some flexibility for States in requig and arranging suitablmancial and security
guarantees may be envisad&d An effective insurance system may also require wide
participation by potentially interested Stat&s.

7 Anthony J. Fitzsimmons, “Non-Marine Environmental Liability: The Use of Insurance Pools and the European
Dimension”, in Ralph P. Kroneibid., pp. 166-179, at pp. 166-167.

% For treaty practice, see for example article 11l & 1962 Convention on the Liability of Operators of Nuclear

Ships; article VII of the 1997 Protocol to the 1963 Vienna Conventic@iwihLiability for Nuclear Damage;

article VII of the 1963 Vienna Convention on Civil Liability for Nuclear Damage; article 10 of the 1960 Convention
on Third Party Liability in the Field of Nuclear Energy; artid¢ie of the 2004 Protocol to amend the 1960

Convention on Third Party Liability in the Field of Nuclear Energy. See also article V d9giInternational

Convention on Civil Liability for Pollution Damage; article 12 of the 1996 International Convention on Liability and
Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea; article 7
of the International Convention on Civil Liability for Bunker Oil Pollution Damage article 14 of the Basel Protocol,
article11 of the Kiev Protocol; article 12 of the Lugano Convention.

¥ See for example the statement by Chinafficial Records of the General Assembly, Fifty-eighth Session,
Summary Records, Sxth Committee, A/C.6/58/SR.19, para. 43.

4“0 gee for example the statement by Itébid., A/C.6/58/SR.17, para. 28.
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(32) The importance of such mechanisms cabaaiveremphasized. It has been noted that:
“financial assurance iseneficial for all stakeolders: for public authorities and the public in
general, it is one of the most effective, if tloe only, way of ensuring that restoration actually
takes place in line with the polluter-pays prineidor industry operators, it provides a way of
spreading risks and managing uncertainties; fefiilsurance industry, it is a sizeable markét”.
Such insurance coverage should dsavailable for clean-up co$fs.

(33) Insurance coverage is available in sgmisdictions, such as the United States and in
Europe. The experience gained in such maatisbe quickly transferred to other markets as
the insurance industry is growing in global metrkArticle 14 of the EU Directive 2004/35/CE

on environmental liability with regard to thesention and remedying of environmental damage
for example provides that member States shiedl taeasures to encourage the development of
security instruments and markets by the appatg security, economic and financial operators,
including financial mechanisms in case of ingoley, with the aim of enabling operators to use
financial guarantees to cover theesponsibilities under the Directive.

(34) One of the consequences of ensuring the availability of insurance and financial security is
that a claim for compensation may be allowedre option under domestic law directly against

any person providing financial security cover. wéwer, such a person may be given the right to
require the operator to be joined in the progegsl Such a person is also entitled to invoke the
defences that the operator wobuaitherwise be entitled to undeetlaw. Article 11 (3) of the

Kiev Protocol and article 14 (4) of the Basel Protocol provide for such possibilities. However,
both Protocols allow States to make a declamaiif they wish, not allowing for such direct

action.

(35) _Paragraphs 4 andé&fer to the other equally impontameasures that the State should

focus upon. This is about establishing suppldargrfunds at the national level. This, of
course, does not preclude tresamption of these responsibilgiat subordinate level of

government in the case of a State with a fedsrstem. Available scherm®f allocation of loss

“1 See Proposal for a Directive of the European Parliament and of the Council on environmental liability with
regard to the prevention and remedying of environmental damage, Brussels, 23.1.2002, COM (2002) 17 final,

pp. 7-9.
42 pid.
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envisage some sort of supplerteay funding to meet claims @bmpensation in case the funds
at the disposal of the operator are not adequate enough to provide compensation to victims.
Most liability regimes concerningangerous activities provide fadditional funding sources to
meet the claims of damagedaparticularly to meet the sts of response and restoration
measures that are essential to contain the damage and to restore value to affected natural

resources and public amenities.

(36) Additional sources of funding could beated out of different accounts. One account
could be out of public funds, asrpaf national budget. In othevords, the State could take a

share in the allocation of loss created by the damage, as it happened in the case of the nuclear
energy operations. Another account couldlm®mmon pool of fund created by contributions
either from operators of the same categorglarigerous activities or from entities for whose

direct benefit the dangerouslmsizardous activity is carried out. This is the case with
management of risks associateith transport of oil by seaBut in the case of hazardous

activities which are very special supplementarydfsimay have to be developed through some
form of taxation on consumers of the productd s@rvices the industry generates and supports.
This may be particularly necessary if the poobpérators and directly interested consumers is

very thin and not connected by anyraoon economic or strategic interest.

(37) Paragraph deals with industry funding and provalthat in appropriate cases, these
measures should include the reguent for the establishment of industry funds at the national
level. The words “these measures” reflects the fact that the State has the option of achieving the
objective of setting up of industry wide fundimga variety of ways depending upon its

particular circumstances.

(38) Paragraph provides that in the event the measures mentioned in the preceding
paragraphs are insufficient to provide adeqeat@pensation, the State of origin should also
ensure that additional financial resources are nagdéable. While it does not directly require
the State of origin to set up government futtdguarantee prompt and adequate compensation,
it provides that the State of origin should engheg sufficient financiatesources are available

in case of damage arising from a hazardous dperattuated within its territory or in areas

under its jurisdiction.
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(39) Paragraphs 3, 4 and 5 are framed asetjo&s to encourage States to adopt best

practices. The freedom of States to chooseoptien or the other in accordance with its

particular circumstances and conditions is the central theme of the present draft principle. This
would however require vigilance on the part af 8tate of origin to continuously review its
domestic law to ensure that its regulatiores kept up to date with the development of

technology and industry practis at home and elsewhere.

Principle5
Response measur es

Upon the occurrence of an incident inkiah a hazardous activity which results
or is likely to resulin transboundary damage:

(@ the State of origin shall promptly natiéll States affected or likely to be
affected of the incident and the pdrsieffects of the transboundary damage;

(b) the State of origin, with the appropgeanvolvement othe operator, shall
ensure that appropriate response measueetaken and should, for this purpose, rely
upon the best available scigic data and technology;

(© the State of origin, as appropriasbpuld also consult with and seek the
cooperation of all States affied or likely to be affected to mitigate the effects of
transboundary damage and if possible eliminate them;

(d) the States affected or likely to b#fected by the transboundary damage
shall take all feasible measures to mitigatd & possible to eliminate the effects of such
damage;

@) the States concerned should, whegppropriate, seek the assistance of
competent international organizations and o8tates on mutually acceptable terms and
conditions.

Commentary

(1) Draft principle 5 deals with the situaii arising after the occurrence of transboundary
damage both from legal and practical perspecti¥essoon as an incident involving a hazardous
activity results or is likely to result in traboundary damage, with or without simultaneous
damage within the territory of the State of arighe State of origin is called upon to do several
things. First, it is expected to obtain from tperator the full facts available about the incident,
and most importantly of the dgers the damage posed to plopulation, their property, and to

the environment in the immediate neighbourho8écond, it is expected to ensure that
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appropriate measures are taken within the maadsontingency preparedness at its disposal to
mitigate the effects of adaage and if possible to eliminateeth. Such response measures should
include not only clean-up and restoration measwrtgn the jurisdiction of the State of origin

but also extend to contain the geographicafjeaof the damage to prevent it from becoming
transboundary damage, if it had already not becomee Third, the State of origin is duty-bound

to inform all States affected or likely to be affected. The notification must contain all necessary
information about the nature damage, its likely effects on @®ns, property and environment

and the possible precautions that need to be taken to protect them from its ill-effects or to contai

or mitigate or eliminate the damage altogether.

(2) Paragraph (ayhich deals with prompt notification is an obligation of due diligence
imposed upon the State of oridffi. The notification obligation has be performed as soon as it

is practicable. It shall contain all relevant information that is available to the State of Origin. In
some instances it may not be immediately possible for the State of origin to ascertain the full set
of relevant facts and to gathaformation about the nature damage and remedial action that

can and should be taken.

(3) Paragraph (Irequires the State to take appiafe response measures and provides
that it should rely upon the best available meangegithology. The State of origin is expected
to perform the obligation of due diligence battthe stage of authiaation of hazardous
activities™ and in monitoring the activities in progress after authorization and extending into
the phase when damage might actually materiahzspite of best efforts to prevent the same.

The International Court of Justice in tBase concerning the Gabcikovo-Nagymoros Project

“3 pPhoebe N. Okowa, “Procedural Obligations in International Environmental Agreements”, BYBIL vol. 67 (1996),
pp.275-336, at p. 330 where it is observed that the existence in general international law of the duty to warn States
at risk in emergency situations has received the “endorsement of the International CouConfutihannel case

and in theNicaragua case”. It is a duty that is the subject of the 1986 IAEA Convention on Early Notification of a
Nuclear Accident, which “confirms the established position at customary law”, see p. 332.

444 Closely associated with the duty of prior authorizaisotihe duty to conduct an environmental impact statement
(EIA). See Xue Hanginfransboundary Damage ... op. cit., at p. 166. Phoebe Okowa notes at least five types of
ancillary duties associated with the obligation to conduct EIA. One of them is that the nature of the activity as well
as its likely consequences must be clearly articulatddcammunicated to the States likely to be affected.

However, she notes that with the exception of a few conventions, it is widely provided that the State proposing the
activity is the sole determinant of the likelihood or seriousness of adverse impact. None of the treaties under
consideration permit third States to propose additional or different assessments if they are dissatisfied with those pu
forward by the State of origin. See Phoebe N. Okdbid,, at pp. 282-285, p. 285 and on the content of Eiidl,,

fn. 25, p. 282, p. 286.
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noted the need for continuous monitoring afdralous activities as rdsof “awareness of the
vulnerability of the environment and the recognitibat environmental risks have to be assessed

on a continuous basié®

(4) Further, the State concerned should evesidgilant and ready to prevent the damage as
far as possible and when damage indeed oc¢ourstigate the effects of damage with the best
available technolog$™® The role of the State envisaged unidher present draft principle is thus
complementary to the role assigned to it urdiaft articles 16 and 17 die draft articles on
prevention, which deal with requirements ofrfergency preparedness” and “notification of

emergency™"

(5) The present draft principle however shiblbé distinguished and goes beyond those
provisions. States should develop, by wayesfponse measures, necessary contingency
preparedness and employ the best means at their disposal once the emergency arises, consistent
with the contemporary knowledge of risks @adhnical, technologicalnd financial means

available to manage them. It deals with teedhto take necessarygpense action within the

State of origin after the occurrence of andleeit resulting in damage, but if possible before it
acquires the character of transboundary damhaygthis process, the States concerned should

seek if necessary assistance from competenmhatienal organizations and other States as

provided in sub-paragraph (e).

(6) The requirement in paragraph (b) isedity connected to the application of the

precautionary approaéff As with the application of the precautionary approach in any

45 Judgment].C.J. Reports 1997, p. 7, para. 112.

46 |bid., at para. 140. The Court stated that it “is mindfat th the field of environmental protection vigilance and
prevention are required on account of the often irreviersitaracter of damage to the environment and of the
limitations inherent in the very mechanism of reparation of this type of damage.”

“7 For the text and commentaries of articles 16 and 17 of the draft articles on prevent@fficidRecords of the
General Assembly, Fifty-third Session, Supplement No. 10 (A/56/10), pp. 370-436, at 429-433. For the view that the
treaty obligations to maintain contingency plans and respond to pollution emergencies must be seen as part of
State’s duty of due diligence in controlling sources of known environmental harm, Birnie andl Bieytetional

Law ..., op. cit.,, p. 137. The authors also note at p. 136 that “it is legitimate to vie@ottie Channel case as
authority for customary obligation to give warning of known environmental hazards”.

48 0On the requirement of best available technology, grdivolfrum noted that it is closely associated with the
precautionary principle, see Rudiger Wolfrum “Internatidfravironmental Law: Purposes, Principles and Means
of Ensuring Compliance”, in Fred L. Morrison and Rudiger Wolfrumternational, Regional and National

Environmental Law (The Hague: Kluwer Law International, 2003), p. 15. It is also suggested the term “available”
means that “States are responsible for applying those tegitel advances that have already been marketed, as
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particular field, this allows some flexibility and is expected to be performed keeping in view all
social and economicosts and benefif§® Indeed the principle that States should ensure that
activities within their jurisdictn and control do not give rise transboundary harm cannot be
overemphasized. The importance of responseractice an accident or incident has occurred
triggering significant damageould not equally beverstated. In fact, such measures are
necessary to contain the damégen spreading, and should b&ea immediately. This is done

in most cases even without losing any time agentifying the responsible person or the cause
or fault that triggered the evenRaragraph (b) assigns to that8tof origin the responsibility of
determining how such measures should bentakel by whom, which includes the appropriate
involvement of the operator. The State wouldehthe option of securing a reimbursement of

costs of reasonable response measures.

(7) It is common for the authorities of the State to swing immediately into action and
evacuate affected people places of safety and provide imanete emergency medical and other
relief. It is for this reason that the principle recognizes the important role that the State plays anc
should play in taking necessary measure®asn as the emergency arises, given its role in

securing at all times the public wekaand protecting the public interest.

(8) Any measure that the State takes spoading to the emergency created by the

hazardous activity does not and should not howpuethe role of the operator in any secondary

or residuary role. The operator has a primary responsibility to maintain emergency preparednes
and operationalize any such measures as soam iasident occurs. The operator could and

should give the State all the assistance it needstharge its responsibilise Particularly, the
operator is in the best position to indicate theidleof the accident, itsature, the time of its
occurrence and its exact location and the possible measures that parties likely to be affected

could take to minimize the consequences of the daffiageccordingly, the possibility of an

opposed to every new development in pollution control”, see Peter-Tobias Stoll, “Transboundary Pollution”, in
Fred L. Morrison and Rudiger Wolfrum, pp. 169-200, p. 182.

49 Guidelines on Precautionary Principle in the context of biodiversity conservation and natural resource
management, prepared under a joint initiative of Fauna and Flora International, IUCN-the World Conservation
Union, Environmental Policy and Law, vol. 35/6 (2005), pp. 274-275, at p. 275.

“0 States are required to notify such details in caseid®ar incidents. See article 2 of the IAEA Notification
Convention. They must also give the States likely to be affected through the IAEA other necessary information to
minimize the radiological consequences. SaRdsciples... op. cit., pp. 845-846.
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operator, including a transnatial corporation, being first t@act, is not intended to be
precluded. In case the operator is unableke the necessary response action, the State of
origin shall make arrangements to take such aétiomn this process it can seek necessary and

available help from other Statesammpetent international organizations.

(9) Paragraph (grovides that the State of origin, in @&n interest and even as a matter of
duty borne out of “elementary considerations of humariyghould consult the States affected
or likely to be affected to determine thesbpossible response action to prevent or mitigate
transboundary damad®. Consultations are usually triggenapon request. It is considered that
the qualification, “as appropriate”, would bdfstiently flexible to accommodate necessary
consultation among concerned States and togentieem in all possiblmodes of cooperation,
depending upon the circumstances of each case reHuiness of Statesdooperate may not be
uniform; it depends on their location; the degrewlich they feel obliged to cooperate, as well

as upon their preparedness and capacity.

(10) Paragraph (d)n the other hand requires States affeotdikely to be affected to extend
to the State of origin their full cooperation. é@motified, the States affected also are under a

duty to take all appropriate and reasonable nmeasto mitigate the damage to which they are

L Under articles 5 and 6 of the EU Directive 2004/35/CEpatent authorities, to be designated under article 13,
may require the operator to take necessary preventive or restoration measures or take such measures themselves, if
the operator does not take them or cannot be found.

%2 SeeCorfu Channel case |.C.J. Reports 1949, p. 4, at p. 22. For reference to the particular concept as part of
“obligations ... based ... on certain general and well-reaaghprinciples”, as distinguished from the traditional
sources of international law enumerated in article 38 of the Statute of the International Court of Justice,
Bruno Simma, “From Bilateralism to Community Interest in International L&eCyeil des Cours, ... vol. 250
(1994-VI), pp. 291-292.

433 On the duty of States to notify and consult with each other with a view to take appropriate actions to mitigate
damage, and for citation of relevant legal instruments including Principle 18 of the Rio Declaration, 1992 Industrial
Accidents transboundary accidents, 1992 BiodiveiGianvention and the 2000 Biosafety Protocol and the treaties

in the field of nuclear accidents and the IAEA 1986 Early Notification Convention, see Bendgles ... op. cit.,

pp. 841-847.
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exposed™ These States should take such resporessunes as are within their power in areas
under their jurisdiction or control to help preven mitigate such transboundary damage. They
may also seek such assistance as is availabtetiie competent international organizations and
other States as envisaged in paragraph (egh &uesponse action is essential not only in the
public interest but also to enable the approp@aitdorities and courts to treat the subsequent
claims for compensation and reimbursemerdasits incurred for respomsneasures taken as

reasonablé>®

(11) Paragraph (e} self-explanatoryrad is modelled on article 28 of the Convention on the

Law of the Non-Navigational Uses of Intermatal Watercourses, 1997. It is expected that
arrangements for assistance between States or competent international organizations and the
States concerned would be on the basis dtially agreed terms and conditions. Such
arrangements may be conditioned by the priorities of assistance of the receiving State; the
constitutional provisions and mandates of the competent international organizations; financial
and other arrangements concerning local hospitality or immunities and privileges. Any such
arrangements should not be based on purely @nial terms and be consistent with the
elementary considerations of humanity and the importance of rendering humanitarian assistance

to the victims in distress.

% |In theGabcikovo-Nagymoros Project case, in defense of the variant C it implemented on the river Danube
appropriating nearly 80 to 90 per cent water of the river Danube, in the face of Hungary’s refusal to abide by the
terms of the Treaty concluded between Czechoslovakia and Hungary, 1977, Slovakia argued that “It is a general
principle of international law that a party injured by the non-performance of another contract party must seek to
mitigate the damage he has sustained.” The Court referring to this principle noted that “it would follow from such a
principle that an injured State which has failed to take necessary measures to limit the damage sustained would not
be entitled to claim compensation for that damage which could have been avoided”. The Court observed that
“(W)hile this principle might thus provide a basis for the calculation of damages, it could not, on the other hand,
justify an otherwise wrongful act.” It is a different matter that the Court found the implementation of variant C as a
wrongful act and hence did not go further to examine the principle of the duty of the affected States to mitigate the
effects of damage to which they are exposed. See Juddr@ehtReports 1997, p. 7, para. 80. The very

willingness of the Court to consider any failure in thigarel as an important factor in the computation of damages

to which those States would eventually be entitled amounts to an important recognition under general international
law of the duty imposed on States affected by transbowitdam to mitigate the damage to the best extent they

can.

> |In general, on the criterion of reasonableness in computing costs admissible for recovery, see Peter Wetterstein
“A Proprietory or Possessory Interest . op. cit., pp. 47-50.
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Principle 6
International and domestic remedies

1. States shall provide their domestic gidi and administrative bodies with the
necessary jurisdiction and competence emslire that these bodies have prompt,
adequate and effective remedies availabkbe event of transboundary damage caused
by hazardous activities located within thenritery or otherwise under their jurisdiction
or control.

2. Victims of transboundary damage shouldeéhaccess to remedigsthe State of
origin that are no less prompt, adequate and effective than those available to victims that
suffer damage, from the same incident, within the territory of that State.

3. Paragraphs 1 and 2 are without prejutticiie right of the victims to seek
remedies other than those dable in the State of origin.

4. States may provide for recourse to indiomal claims settlement procedures that
are expeditious and involve minimal expenses.

5. States should guarantee appropriatessto information relevant for the
pursuance of remedies, incladiclaims for compensation.

Commentary

(1) Draft principle 6 indicates some btbaeasures necessary to operationalize and
implement the objective set forth in draft prineigl. In one sense, draft principles 4 and 6
together encompass the substantive and procedural measures reflected in the expectation that the
State of origin and other States concemwedld provide minimum stadards without which it
would be difficult or impossible to implementtihequirement to provideffective remedies,
including the opportunity to seek payment admpt and adequate compensation to victims of
transboundary damad®. The substantive minimum requirements such as channelling of
liability, designating liability vithout proof of fault, specifying minimum conditions, limitations
or exceptions for such liability, establishing arramgnts for financial guarantees or securities to
cover liability are addressed withthe framework of draft principle 4. On the other hand,

draft principle 6 deals with the procedunaihimum standards. They include equal or

non-discriminatory access to justice, availabitifyeffective legal renaies, and recognition and

4% Rene Lefeber perceptively noted that the purpose of minimum standards, in the context of developing a legal
regime addressing transboundary damage, is to facwii@tens obtaining prompt (timely) adequate (quantitatively)
and effective (qualitative) compensation. It has procedural and substantive sides. ReneTrafebeundary
Environmental ... op. cit., pp. 234-236.
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enforcement of foreign judicial and arbitral d@ons. It also addresses the need to provide
recourse to international procedures for claim settlements that are expeditious and less costly.

(2) Paragraphs 1, 2 andd@&us on domestic procedures and the development and

confirmation of the principlef equal or non-discriminatpraccess. The 1974 Stockholm
Convention on the Protection of the Envireamhbetween Denmark, Finland, Norway, and
Sweden is one of the most advanced formatefnational cooperation available among States
recognizing the right to equal access to fiestiThis was possible of course because the
environmental standards are lalygthe same among the Nordiountries. Article 3 of the
Convention provides equabtt of access to persons who haeen or may be affected by an
environmental harmful activity ianother State. The right efual access to courts or
administrative agencies of that State is provided “to the same extent and on the same terms as &
legal entity of the State in which the activitybising carried on”. The transboundary applicant is
allowed to raise questions concerning the permissibility of the activity, appeal against the
decisions of the Court or the administrativenauity and seek measures necessary to prevent
damage. Similarly the transboundary victim cbséek compensation for damage caused on
terms no less favourable than the terms underwdoenpensation is available in the State of

origin.®’

(3) The principle of equal access goes beybedequirement that States meet a minimum
standard of effectivenesstine availability of remediefor transboundary claimants by
providing for access to information, and helpapgpropriate cooperatidretween the relevant

courts and national authorities across national boundaries. This principle is also reflected in

" For comment on the Convention see Stephen C. McCaFragte Remedies for Transfrontier Environmental
Disturbances (IUCN and Natural Resources, Morges, Switzerland, 1975), pp. 85-87. The main contribution of the
Convention is the creation of a Special Administrativedgy to supervise the transbounday nuisances in each State
party for more intensive intergovernmental consultation and cooperation. The Agency is given standing before the
courts and administrative bodies of other contracting States. The Convention does not however apply to pending
causes. It does not have an express provision for waiver of State immunity. It is also silent on the question of the
proper applicable law for the determination of liability and calculation of indemnities, though it is assumed that the
proper law for the purposes will be the law of the place where the injury is sustained. In contrast the OECD
recommended to its members a more gradual implementation of flexible bilateral or multilateral accords

on measures for the facilitation at the procedural level of transnational pollution abatement litigation.

See Philip McNamardahe Availability of Civil Remedies ... op. cit., pp. 146-147.
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Principle 10 of the Rio Declaration and in Prpiei 23 of the World Charter for Nature. It is
also increasingly recognized in national constitutional law regarding protection of the

environment®

(4) Paragraph %ets forth the obligation to providemestic judicial and administrative
bodies with the necessary jurisdiction and competea be able to entertain claims concerning
transboundary harm, as well as the effectivenesiseafemedies that are made available. It
stresses the importance of removing hurdles in order to ensure participation in administrative
hearings and judicial proceedings. Onaettlansboundary damage occurs, transboundary
victims should be providegqual access to administive or quasi-judiciaand/or judicial bodies
charged with jurisdiction to deal with clairfe compensation. As already described in the
commentary to draft principle 4, this may bé&sfaed by providing access to domestic courts

in accordance with due process or by riegion with victims orStates concerned.

(5) Paragraph 2mphasizes the importance of ndiseriminatory principle in the

determination of @ims concerninggazardous activiti€§® The principle of non-discrimination
provides that the State of origin should enswrédess prompt, adequadad effective remedies

to victims of transboundary damage than thoseareavailable to victimwithin its territory

for similar damage. This principle could thusdaen to be referring to both procedural and
substantive requirements. In terms of its procadaspects it means that the State of origin
should grant access to justice to the residentseohffected State on the same basis as it does for
its own nationals or residents. This is anegspvhich is gaining increasing acceptance in State

practice’®

% K.W. Cuperus and A.E. Boyldrticles on Private Law Remedies for Transboundary Damage in International
Watercourses, International Law Association, Report of the 67th Conference, Helsinki (1986) at p. 407.

“ 1t may be recalled that article 16 of the draft articles on prevention provides for a similar obligation for States in
respect of the phase of prevention during which they are required to manage the risk with all due diligence. A
similar provision covering the phase where injury actuadigurred, despite all best efforts to prevent damage, can

be found in article 32 of the 1997 Convention on the Law of the Non-Navigational Uses of International
Watercourses.

40 see Alexandre Kiss and Dinah Sheltaternational Environmental Law (Ardsley, NY: Transnational
Publishers, 2004), pp. 201-203; Birnie and Bolhggrnational Law ..., op. cit., pp. 269-270. According to the
procedural aspect of non-discrimination some requiremerkggfrocedural laws of the State of origin should be
removed; among them are, as Cuperus and Boyle note, “the secwitst®from foreign plaintiffs, thdenial of
legal aid and the denial of jurisdiction over actions involving foreign land”, K.W. Cuperus and A.E. Btigkes
on Private Law Remedies ..., op. cit., pp. 406-407.
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(6) The substantive aspect of the principle the other hand, raises more difficult issues
concerning its precise content and lacks similar conséfs@n the face of it, as long as

the same substantive level of remedies ardadla to the nationals as are provided to the
transboundary victims, the requiremi® of the principle appear tmve been met. However,

the problem arises if nationals themselves are not provided with the minimum substantive
standards, in which case the principle waubd guarantee any such minimum standards to
foreign victims involved in the transboundary damagenumber of States are in the process of

developing the minimum substantive standardgaasof their national law and procedures.

(7) Paragraph Brovides a without prejudice clause.stiould be noted that paragraphs 1

and 2 do not alleviate problerasncerning choice of law ohoice of forum, which, given the
diversity and lack of any consensus among States, may be a significant obstacle to the delivery
of prompt, adequate and effective judigiecourse and remedies to victifffsparticularly if

they are poor and not assisted by expert coungbeE field. States could move the matters

forward by promoting harmonization of lawad by agreement to extend such access and

remedies.

(8) It may be noted that with respect toe of forum that instead of the law of the

it
e63

domicile™ of the operator, the claimant may seetorgse to a forum, which he or she deems

“! Birnie and Boyle note that insofar as it is possibleetdew State practice on such a disparate topic as equal
access, it is not easy to point to any clear picibrd,, pp. 271-274. On the limitations of the non-discrimination
rule,ibid., pp. 274-275. Also see Xue Handlinansboundary ..., op. cit., pp. 106-107. Also see Alexander Kiss

and Dinah Sheltorinternational Environmental, ibid., pp. 201-203. Birnie and Boylmternational Law, op. cit.,

pp. 269-270, P.M. Dupuy, “La contribution du principe de non discrimination a I'élaboration du droit international
de I'environnement”Revue Québécoise de Droit International, vol. 7 (1991-1992), p. 135. For the view that the
principle of non-discrimination has become a principle of general international law, see Henri Smets, “Le Principe
de Non-discrimination En Matiere de Protection de I'Environnem&eatiie Européenne de Droit de

I"Environnement, 1/2000, at p. 3.

42 K W. Cuperus and Alan E. BoylArticles on Private Law Remedies for ..., op. cit., pp. 403-411, p. 406.
See LefeberTransboundary Environmental Interference ... op. cit., pp. 264-266 on the divergence of State practice
in matters of deciding on the choice of forum and applicable law.

3 This is based on the principlactor sequitur forumrei”, a principle that promotes the policy that the defendant

is best able to defend himself or itself in the courts of taee$h which he or it is domiciled. This is justified on the
ground that the force of a judgment is directed against the defendant. However, while the domicile of the natural
person is left to be determined by the law of each State, the case of the nationality of the legal persons or the
corporations is not ssettled. The Brussels Convention and the parallel Lugano Convention on Jurisdiction and the
Enforcement of Judgements in Civil and Commercial Matters, Lugandep@&mber 1988 “leave tldetermination

of domicile to the law that is determined by the law of conflict of laws as administered by the courts of the State
where the claim is filed,” see C. van Bar, “Environmental Damage in Private InternationaRésud| des

Cours..., vol. 268 (1997), 295-411, at p. 336.
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most appropriate to pursue the claim. This may be the forum of the State where an

act or omission causing injury topkace or where the damage ar8¥elt has been asserted
that the provision of such a choice is considéodoe based on “a tremibw firmly established

in both Conventions on internationatigdiction and in national system®®. Under the 1968
Brussels Convention on Jurisdiction and the Ezsgment of Judgments @ivil and Commercial
Matters remedies may be made available onlyenuhsdiction of a party where: (a) the act or
omission causing injury took place; (b) the dgmavas suffered; (c) the operator has his
domicile or her habitual residence; or (d) the apmrhas his or her principal place of business.
Article 19 of the 1993 Lugano Coenmtion, article 17 of the BasBlrotocol, and article 13 of

Kiev Protocol provide for similar choice of forum.

(9) In the matter of choice of law, State praetis not uniform: diffenst jurisdictions have
adopted either the law that is most favourablnéovictim or the law of the place which has the

most significant relationship with the event and the paftfes.

(10) Paragraph Highlights a different aspect in tpeocess of ensuring the existence of
remedies for victims of transboundary harmis ihtended to bring more specificity to the

nature of the procedures that may be invole#etr than domestic procedures. It refers to
“international claims settlemeptocedures”. Several pratges could be envisaged. For
example, States could in thase of transboundary damage negotiate and agree on the quantum

of compensation payable or even make payment ex §tatiehese may include mixed claims

44 See the International Law Association, Second Report (by Christophe Bernasconi and Gerrit Betlem) on
Transnational Enforcement of Environmental Law, International Law Association, Berlin Conference (2004),
Report of the Seventy-First Conference, Berlin, 2004, pp. 896-938, p. 900. A defence against this ground of
jurisdiction is however admissible if it can be established that damage in the State, not being the State of origin,
is not foreseeable.

5 |bid., p. 899.

% The “most favourable law principle” is adopted in several jurisdictions in Europe, Venezuela, and Tunisia.
However, United States law appears to favour the lathheoplace which has the “most significant relationship”
with the event and the partiébid., pp. 911-915.

%7 In the case of damage caused to the fishermen, nationals of Japan due to nuclear tests conducted by the
United States of America in 1954 near the Marshall Islands, the latter paid to Japan US$ 2 million. Department of
State Bulletin, Washington DC, vol. 32, No. 812,Jahuary 1955, pp. 90-91. For similar payment of C$ 3 million

by way of compensation by the USSR to Canada following the crash of CosmosJ@bdiany 1978. ILM vol18,

1979, p. 907. Sands notes that though several European States paid compensation to their nationals for damage
suffered due to the Chernobyl nuclear accident, they didttempt to make formal claims for compensation, even
while they reserved their right to do so, Philippe SaRdsgiples, op. cit., pp. 886-889. The State may agree to

payex gratia directly to the victims, e.g. the United States Goweent agreed to pay to Iranian victims of shooting

the Iranian Airbus 655 by the USS Vincennes. States may also conclude treaties setting up international claims
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commissions, negotiations for lump sum paymegtts, The international component does not
preclude possibilities whereby a State of origin may make a contribution to the State affected to
disburse compensation through @io@al claims procedure established by the affected State.
Such negotiations need not, unless otherdesered, bar negotiations between the State of

origin and the private injured gees and such parties and thegom responsible for the activity
causing significant damage. A lump sum compemsaould be agreed either as a result of a

trial or an out of court settleme#ff. Victims could immediately be given reasonable
compensation on a provisional basis, pendigjgion on the admissibility of claim and the

award of compensation. National courtsjmicommissions or joint claims commissions
established for this purpose could examine the claims and settle the final payments of

compensatiofi*®

(11) The United Nations Compensation Commis¥foand the Iran-United States Claims
Tribunal™ may offer themselves as useful modetssome of the procedures envisaged under

paragraph 4.

(12) The Commission is aware of the practical difficulties, such as expenses and the time-lags
involved, in pursuing claims in a transnationahiext or on an international plane. There is

justification in the criticism, applicable to some cases but not all, that civil law remedies

commission to settle compensation claims as between private parties. See [edebeoundary Environmental
Interference, op. cit., p. 238, fn. 21. Mention may also be made of the draft articles 21 and 22 adopted by the
working group of the Commission in 1996. Draft article 21 recommended that the State of origin and the affected
States should negotiate at the request of either party oratine and extent of compensation and other relief. Draft
article 22 referred to several factors that States may wisbrtsider for arriving at the most equitable quantum of
compensation. For the report of the Working Group of the Commission, @ffal Records of the

General Assembly, Fifty-first Session Supplement No. 10 (A/51/10), pp. 320-327.

“% |n connection with the Bhopal Gas Leak Disaster@heernment of India attempted to consolidate the claims

of the victims. It sought to seek compensation by approaching the United States court first but the action failed on
grounds of forum non-conveniens. The matter was then litigated before the Supreme Court of India. The Bhopal
Gas Leak Disaster (Processing of Claims) Act, 1985 provide the basis for the consolidation of claims. The Supreme
Court of India in theJnion Carbide Corporation v. Union of India and others, All India Reports 1990 SC 273 gave

an order settling the quantum of compensation to be paid in lump sum. It provided for the Union Carbide to pay a
lump sum of $470 million to the Union of India in full semtient of all claims, rights and liabilities related to and

arising out of the Bhopal Gas Disaster. The original claim of the Indian Government was over $1 billion.

9 For the April 2002 award of $324, 949,311 to people of Enewatak in respect of damages to the land arising out
of nuclear programmes carried out by the United States between 1946-1958, see ILM vol. 39 (2000), p. 1214.

4% On the procedure adopted by the United Nations Claims Commission, see Mojtaba Kazazi, “Environmental
Damage in the Practice of the United Nations Compensation Commission”, in Michael Bowman and Alan Boyle,
Environmental Damage ... op. cit., pp. 111-13.

4> The rules of procedure of the Iran-United St&ksms Tribunal are available at www.iusct.org.
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requiring victims to pursue their claims in foreign national judicial and other forums may be

“very complex, costly and ultimately devoid of guarantee of sucé&srhe reference to

procedures that are expeditious and involvingimah expenses is intended to respond to this
aspect of the matter and reflect the desire not to overburden the victim with an excessively
lengthy procedure which may act as a disincentiMeere have been several incidents of damage

in recent years involving settlemeof claims for compensatid® Some of them are settled out

of court. Others have been settled by recourse to civil liability regimes. The conclusion from the
experience of different cases is that both States and concerned entities representing the

victims must get involved to setttdaims out of court or the eims must be given equal or

non-discriminatory right of aess to civil law remedig¥?

42 See LefebefTransboundary Environmental Interference ... op. cit., footnote 104, p. 259.

473 (i) In Ixtoc | blowout in June 1979 in the Bay of Campeche off the coast of Mexico, pp. 239-240 (oil rig was

owned by a United States company, controlled by a d4exState-owned company, and operated by a privately

owned Mexican drilling company involving US$ 12.5 milliolean-up costs and an estimated US$ 400 million loss

by the fishing and tourism industry; settled out of court between the United States Government and the United States
company without going into questions of formal liability. Paid US$ 2 million to the United States Government, and
US$ 2.14 million towards losses suffered by fishermen, tourist resorts, and others affected by the oil spill) ILM

vol. 22 (1983) p. 580; (ii) the Cherry Point Oil Spill, pp. 249 (Canada and Atlantic Richfield Oil Refinery, a

corporation of the United States of America settled claims out of court, in respect of an oil spill caused by a Liberian
tanker while unloading oil at Cherry Point, State of Washington, in the United States waters causing oil pollution

to the Canadian beaches in the west coast) Canadiahotéeof International Law, vol. X1 (1973) p. 333; the

Sandoz case, Lefebdmansboundary Environmental Interference ... op.cit., pp. 251-252 (The water used to

extinguish fire that broke out at the Sandoz Chemical Corporation on 1 November 1986 polluted the River Rhine,
caused significant harm downstream in France, Germany, and the Netherlands. Economic harm had to be
compensated. This involved clean-up costs and other response measures including monitoring and restoration costs.
Pure economic loss was also involved as a result of loss caused to the fishing freshwater industry. The settlement of
claims was at private level. More than 1,000 claims were settled in the amount of 36 million German marks. Most

of the compensation was paid to States but some pnpaaties also received compensation); Bhopal Gas case, in
Lefeber, pp. 253-254 (claim was settled out of court between the Union Carbide Corporation, the United States of
America and the Government of India for US$ 470 milliwhijle the initial claim for compensation was more than

that); TheMines de Potasse d’ Alsace, in Lefeber, pp. 254-258 (A French company polluted the River Rhine with
chlorides through discharge of waste salts. Such discharge was considered a normal operation. But the high salinity
of the river was a matter of concern downstream to potable water companies, industry, and market gardeners which
traditionally used the water for their commerce. Governments concerned, Switzerland, France, Germany, and the
Netherlands negotiated an agreement to reduce the chloride pollution in 1976 at Bonn which came into force only in
1985 but it did not last. Another Protocol was concludei®®il. Still the problem of high salinity continued. As

the Government of the Netherlands was not willing to bring a claim against the Government of France, some victims
launched a private litigation in the courts of the Nd#mets in 1974. The litigation continued until 1988 when the

case was settled out of court just before the Supreme Court of the Netherlands ruled in favour of the plaintiffs.

The settlement was to the tune of US$ 2 million in favour of the cooperatives of the market gardeners. Claims of
potable water industry did not succeed in the court of France on the ground that there was no sufficient causal link
between the discharge of waste salts anathesion damage for which the water industry sought the damage).

See also Secretariat Survey of Liapiliegimes, A/ICN.4/543, paras. 399-433.

4" Lefeber Transboundary Environmental Interference, ... ibid., p. 260.
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(13) Paragraph &ddresses access to information. Tisn important matter without which

the principle of equal access envisaged ingraghs 1, 2 and 3 for victims of transboundary
damage cannot be realized exjiedsly or without much expensd?aragraph 5 may equally be
applicable in respect of inteational procedures contemplatedoaragraph 4. States should
collect and maintain the information as part of performance of their duties of due diligence and
make it available to those that are interested in seeking the inforfatiBfements of

information include: the precise nature of risle fiandards of safetyqeired, financial base of

the activity, provisions concerning insurance oaficial guarantees the operator is required to
maintain, applicable laws and regulations and institutions designated to deal with complaints
including complaints about non-compliance viitle required safety standards and redress of

grievances.

(14) Access to information is an evolving priplei. Even in countries with some advanced
forms of governance and modern elementdwhinistrative law, development of the concept
and making it, in all its varied dimensions, a legally enforceable right is taking’fingich a

right of access is contaidén several instruments’

4" For example, Section 4 of the Right to Informatict, 2005 of India obligates all public authorities

to collect and maintain if possible in computerifexn all records duly catalogued and indexed in a

manner and the form which facilitates the right to information under the Act. For the text of Act 22 of 2005,
see http://indiacode.nic.in/fullactl.asp?tinm=200522.

4’ The Scandinavian countries, the countries in the European Union and the United States have progressed along
the route to make the right of access to information but there is still a lot that needs to be achieved even in the
context of those countries, and even more so in other jurisdictions, see S. Coliver, P. Hoffman, J. Fitzpatrick and
S. Bowen (eds.$ecrecy and Liberty: National Security, Freedom of Expression and Access to Information (The

Hague: Kluwer Academic Publishers, 1999); U. Obergizens’ Right to Know: The Improbable Adoption of

a European Freedom of Information ACgmbridge Yearbook of European Legal Sudies, vol. 2 (2000), p. 303.

“Right to know” laws have been enacted in at least 25 Or8tates States and in Canada. For information on these
and other initiatives and analysis of the right of acceB¥domation, see Peter H. Sand, “Information Disclosure as

an Instrument of Environmental Governancggitschrift fur aus éndisches 6ffentlisches Recht und Volkerrecht,

vol. 63 (2003), pp. 487-502. On the availability of the right to information in the context of access to environmental
justice in New Zealand, see Justice Peter Salmon, “Access to Environmental justice”, N.Z.J. Environmental Law,
vol. 2 (1998), pp. 1-23, pp. 9-11. The World Bank is also implementing procedures to promote public disclosure of
operational information concerning the projects it supports worldwide. See I.F.I. Shiteisorid Bank

Inspection Panel (1994).

4" See: the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, 1998, which is in force since 30 October 2001, the OSPAR Convention for the Protection of
the Marine Environment of the North-East Atlantic (article 9), 1993 Lugano Convention on Environmental Liability
(articles 15 and 16), the 1995 UN/ECE Sofia Guidelineaamess to information and public participation in
environmental decision-making (articles 4 and 5); the EU Council/Parliament Directive 2003/4/EC of

28 January 2003. See also Secretariat Surveyability Regimes, document A/CN.4/543, paras. 287-336.
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(15) The reference to “appropriate” access ingah 5 is intended to indicate that in certain
circumstances access to information or disclostireformation may be denied. It is, however,
important that even in such circumstances inftram is readily made available concerning the
applicable exceptions, the grounds for refusal¢c@dares for review, and the charges applicable,
if any. Where feasible, such information sltbbe accessible free of charge or with minimal

expenses.

(16) Also implicated in the present draftmmiples is the question of recognition and
enforcement of foreign judgments and arbignatards. Such recognition and enforcement would

be essential to ensure the effects of decisiam$ared in jurisdictions in which the defendant did

not have enough assets for victims to recover compensation in other jurisdictions where such
assets are available. Most States subject the recognition and enforcement of foreign judgments
and arbitral awards to specific conditions prisaat in their law or enforce them in accordance

with their international treaty obligations. @ally, fraud, no faitrial, public policy,

irreconcilability with the earlier decisions colld pleaded as groundsdeny recognition and
enforcement of foreign judgments and addiawards. Other conditions may apply or

possibilities exist’®

Principle 7
Development of specific international regimes

1. Where, in respect of pantilar categories of hazdwus activities, specific global,
regional or bilateral agreements wouldyde effective arrangements concerning
compensation, response measures and iritenahand domestic remedies, all efforts
should be made to conclude such specific agreements.

2. Such agreements should, as appropiiatkjde arrangements for industry and/or
State funds to provide supplementary cemgation in the event that the financial
resources of the operator, including finanseturity measures, are insufficient to cover
the damage suffered as a result of an incident. Any such funds may be designed to
supplement or replace national industry based funds.

4" For example, the US District Court which dismissedittdian claims for compensation in the Bhopal case, on
grounds of forum non-convenience, and referred the plaittiffsurts in India, stipulatl that judgments rendered
in India could be enforced in the United States, Lefelransboundary Environmental Interference ..., op. cit.,

pp. 267-268.
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Commentary

(1) Draft principle 7 corresponds to the sképrovisions contained in draft principle 4,

except that they are intended to operate atnatenal level. It builds upon principle 22 of the
Stockholm Declaration and Principle 13tbé Rio Declaration. Paragrapledcourages States

to conclude specific global, regional or bilaeagreements where such approaches would
provide the most effective arrangements in areas which the present principles are concerned

about: (a) compensation; (b) responsasures; and (c) redress and remedies.

(2) Paragraph 2ncourages States, as appropriateydinide in such arrangements various
financial security schemes whether through ingustnds or State funds iorder to make sure

that there is supplementary fundifor victims of transboundary damage. It points to the need
for States to enter into specific arrangements and tailor them to the particular circumstances of
individual hazardous &wities. It also recognizes that tleeire several variables in the regime
concerning liability for transboundary damage #ua&t best left to thdiscretion of individual

States or their national laws or practice to &abe choose, given their own particular needs,
political realities and stages e€onomic development. Arrangements concluded on a regional
basis with respect to specific category of mdaas activities are likely to be more fruitful and
durable in protecting the interest of their citizens, the environment and natural resources on

which they are dependent.

(3) It may also be recalled that from the very inception of the topic, the Commission
proceeded on the assumption that its primary aim was “to promote the construction of regimes
to regulate without recourse to prohibitione ttonduct of any particait activity which is

perceived to entail actual or potential dangera sfibstantial nature aimol have transnational

effects”*”®

Principle 8

I mplementation

1. Each State should adopt the necessargl&ive, regulatory and administrative
measures to implement the present draft principles.

4" Yearbook ... 1980, vol. Il (Part One) p. 247, Preliminary Report, doc. A/CN.4/334, p. 250, para. 9.
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2. The present draft principles and the noees adopted to implement them shall be
applied without any discrimination suchthat based on nainality, domicile or
residence.

3. States should cooperate with each othenfdement the present draft principles.
Commentary

(1) Paragraph testates what is implied in the other draft principles; namely that each State
should adopt legislative, regulatory and admiatste measures for thmplementation of these
draft principles. It intends to highlightersignificance of national implementation through
domestic legislation of internathal standards or obligations agd to by States parties to

international arrangements and agreements.

(2) Paragraph 2mphasizes that these draft princiges any implementing provisions shall
be applied without any discrimation on any grounds prohibitéy international law. The
emphasis on “any” is intended to denote thatudimination on any such ground is not valid.
The references to nationality, domicile or residence are only illustrative. For example,
discrimination on the basis adee, gender, religion or beligould obviously be precluded as

well.

(3) Paragraph & a general hortatory clause, whiovides that States should cooperate

with each other to implement the present draft principles. It is modelled on article 8 of the

Kiev Protocol. The importance of implematibn mechanisms cannot be overemphasized.

From the perspective of general and conventioriatnational law it operaseat the international
plane essentially as between States and that it requires to be implemented at the national level
through specific domestic constitutional and other legislative techniques. It is important that
States enact suitable domestic legislation to implement these principles, lest victims of

transboundary damage be Mefthout adequate recourse.
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CHAPTER VI
SHARED NATURAL RESOURCES

A. Introduction

68. The Commission, at its fifty-fourth semsi(2002), decided to include the topic
“Shared natural resources”its programme of work and apmoeéd Mr. Chusei Yamada as
Special Rapportedf® A Working Group was also establish® assist the Special Rapporteur
in sketching out the general orientation of the topic in the light of the syllabus prepared in
2000 The Special Rapporteur indicated his imi@n to deal with confined transboundary
groundwaters, oil and gas in the context eftibpic and proposed a step-by-step approach

beginning with groundwatef&?

69. From its fifty-fifth (2003) to fifty-seveth (2005) sessions, the Commission received and
considered three reports from the Special Rappofféuburing this period, the Commission
established two working groups, one in 2004, cldingthe Special Rapporteur, to assist in
furthering the Commission’s consideration of topic and the other, in 2005, chaired by

Mr. Enrique Candioti, to reviewand revise the 25 draft afes on the law of transboundary
aquifers proposed by the Special Rapportetnis Third report (ACN.4/551 and Corr.1 and
Add.1) taking into account the debatehe Commission. The 2005 Working Group did not

complete its work.
B. Consideration of thetopic at the present session

70.  Atthe present session, the Commissiond#ekiat its 2868th meeting, on 2 May 2006, to
reconvene the Working Group on Shared NaturabReces, chaired by Mr. Enrique Candioti.

The Working Group held five meetings and cdeted the review and revision of the draft

480 Official Records of the General Assembly, Fifty-seventh Session, Supplement No. 10 (A/57/10 and Corr.1),
paras. 518-519. The General Assembly, in paragraph 2 of resolution 57/21 of 19 November 2002, took note of the
Commission’s decision to include the topic “Shared natural resources” in its programme of work.

8L |bid., Fifty-fifth Session, Supplement 10 (A/55/10), Annex, p. 314.
“& |bid., Fifty-seventh Session, Supplement 10 (A/57/10 and Corr.1), para. 529.

8 AICN.4/533 and Add.1 (First report), A/CN.4/539 and Add.1 (Second report), and A/CN.4/551 and Corr.1 and
Add.1 (Third report).
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articles submitted by the SpeckRépporteur in his Thitreport. At the 2878th meeting of the
Commission, on 18 May 2006, the Chairman of the Working Group submitted the report of the

Working Group containing in itsnnex 19 revised draft articles.

71. The Commission, at its 2878th and 2879th meetings, on 18 and 19 May 2006, considered
the report of the Working Group; and at thieda2879th meeting decided to refer the 19 draft
articles to the Drafting Committee.

72. The Commission considered the report of the Drafting Committee at its 2885th meeting,
on 9 June 2006, and adopted on first readnadt articles on the law of transboundary

aquifers consisting of 19 dtadrticles and at its 2903rd905th and 2906th meetings on 2, 3

and 4 August 2006, adopted commentaries thereto.

73.  Atits 2903rd meeting, on 2 August 200& Commission decided, in accordance with
articles 16 to 21 of its statute, to transmit the draft articles (see section C below), through the
Secretary-General, to Governments for comisi@nd observations, with the request that

such comments and observatidressubmitted to the Secretary-General by 1 January 2008.

74.  Atits 2906th meeting, on 4 August 2006, the Commission expressed its deep
appreciation for the outstanding contributioattthe Special RapporteuMr. Chusei Yamada
had made to the treatment oéttopic through his scholarly egrch and vast experience, thus
enabling the Commission to bring to a sucadssénclusion its first reading of the draft
articles on the law of transboundary aquifdtsalso acknowledged the untiring efforts and
contribution of the Working Group on Sharedtital Resources under the Chairmanship of
Mr. Enrique Candioti, as well as the variougefings during the development of the topic by
experts on groundwaters from the United NatiBdsicational, Scraific and Cultural
Organization (UNESCO), the Food and Aagilture Organization (FAO), the Economic
Commission for Europe (UNECE) AND THE Intetional Association of Hydrogeologists
(IAH).
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C. Text of thedraft articleson the law of transboundary aquifers
adopted by the Commission on first reading

1. Text of thedraft articles

75. The text of the draft articles adoptedthy Commission on first reading is reproduced

below.

PART |
INTRODUCTION
Articlel
Scope
The present draft articles apply to:
@ utilization of transboundaryqaiifers and aquifer systems;

(b) other activities that have or dikely to have an impact upon those
aquifers and aquifer systems; and

(© measures for the protection, pragtion and management of those
aquifers and aquifer systems.

Article 2
Use of terms
For the purposes of the present draft articles:

(@ “aquifer” means a permeable i®abearing underground geological
formation underlain by a less permeable |ay®d the water contaiden the saturated
zone of the formation;

(b) “aquifer system” means a series of two or more aquifers that are
hydraulically connected;

(© “transboundary aquifer” or “tresboundary aquifer system” means,
respectively, an aquifer or aquifer system, parts of which are situated in different States;

(d) “aquifer State” means a State in whose territory any part of a
transboundary aquifer or adgl system is situated;

(e “recharging aquifer” means an aquifer that receives a non-negligible
amount of contemporary water recharge;
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® “recharge zone” means the zone whiontributes water to an aquifer,
consisting of the catchment area of rainfall water and the area where such water flows to
an aquifer by runoff on the gund and infiltration through soil;

(9) “discharge zone” means the zone where water originating from an aquifer
flows to its outlets, such as a watercouss&ake, an oasis, a wetland or an ocean.

PART 11
GENERAL PRINCIPLES
Article3
Sover eignty of aquifer States
Each aquifer State has sovereignty dfierportion of a transboundary aquifer or

aquifer system located within its territory. It shall exercise its sovereignty in accordance
with the present draft articles.

Article4

Equitable and reasonable utilization

Aquifer States shall utilize a transboundaquifer or aquifer system according to
the principle of equitable and reasonable utilization, as follows:

(@ they shall utilize the transboundaryugfer or aquifer system in a manner
that is consistent with the equitable and reasonable accrual of benefits therefrom to the
aquifer States concerned;

(b) they shall aim at maximizing the long-term benefits derived from the use
of water contained therein;

(©) they shall establish individually or jointly an overall utilization plan,
taking into account present and future reeef] and alternative water sources for, the
aquifer States; and

(d) they shall not utilize a rechargin@trsboundary aquifer or aquifer system
at a level that would prevent camiiance of its effective functioning.

Article5
Factorsrelevant to equitable and reasonable utilization
1. Utilization of a transboundary aquiferaguifer system in an equitable and
reasonable manner within the meaning oftdaticle 4 requires taking into account all

relevant factors, including:

(@ the population dependent on the aquifieaquifer system in each aquifer
State;

186



(b) the social, economic and other neqaesent and future, of the aquifer
States concerned,;

(© the natural characteristics of the aquifer or aquifer system;

(d) the contribution to the formation anecharge of the aquifer or aquifer
system;

(e the existing and potential utilization of the aquifer or aquifer system;

® the effects of the utilization of theaifer or aquifer system in one aquifer
State on other aquif&tates concerned;

(9) the availability of alternatives to a particular existing and planned
utilization of the aquifer or aquifer system;

(h) the development, protection and cenation of the aquifer or aquifer
system and the costs of measures to be taken to that effect;

0] the role of the aquifer or aquifsystem in the related ecosystem.

2. The weight to be given to each factor is to be determined by its importance with
regard to a specific transboundary aquiferaprifer system in comparison with that of
other relevant factors. khetermining what is equitadland reasonable utilization, all
relevant factors are to bernsidered together and a corsitin reached on the basis of all
the factors. However, in weighing diféart utilizations of a transboundary aquifer or
aquifer system, special regard klh& given to vital human needs.

Article6

Obligation not to cause significant harm
to other aquifer States

1. Aquifer States shall, in utilizing a trdomindary aquifer or aquifer system in their
territories, take all appropriate measures to prevent the causing of significant harm to
other aquifer States.

2. Aquifer States shall, in undertaking activities other than utilization of a
transboundary aquifer or aquifer system traate, or are likely to have, an impact on
that transboundary aquifer or aquifer systeake all appropate measures to prevent
the causing of significant harm through thguifer or aquifer system to other aquifer
States.

3. Where significant harm nevertheless is edus another aquifer State, the aquifer
States whose activities cause such harm shall take, in consultation with the affected State
all appropriate measures to eliminate or maiiggsuch harm, having due regard for the
provisions of draft articles 4 and 5.
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Article7
General obligation to cooper ate

1. Aquifer States shall cooperate on theibaf sovereignauality, territorial
integrity, sustainable development, mutbahefit and good faitim order to attain
equitable and reasonable utilization and appate protection of their transboundary
aquifer or aquifer system.

2. For the purpose of paragraph 1, aquifatest should establish joint mechanisms
of cooperation.

Article8
Regular exchange of data and infor mation

1. Pursuant to draft article aquifer States shall, on a regular basis, exchange
readily available data and information oe ttondition of the transboundary aquifer or
aquifer system, in particular of a gegical, hydrogeological, hydrological,
meteorological and ecologicaltnge and related to the hymihemistry of the aquifer or
aquifer system, as wedk related forecasts.

2. Where knowledge about the nature anemxof some trasboundary aquifer or
aquifer systems is inadequate, aquifer Sted@serned shall employ their best efforts to
collect and generate more complete data and information relating to such aquifer or
aquifer systems, taking into account current pcastand standards. They shall take such
action individually or jointly and, whergppropriate, togetheavith or through

international organizations.

3. If an aquifer State is requesteddmother aquifer State to provide data

and information relating to the aquifer aquifer systems that are not readily
available, it shall employ its best effottscomply with the request. The requested
State may condition its compliance upon payment by the requesting State of the
reasonable costs of collecting and, whexerapriate, processing such data or
information.

4. Aquifer States shall, where appropriate, employ their best efforts to collect and
process data and information in a mannaet facilitates their utilization by the other
aquifer States to which such datad information are communicated.

PART |11
PROTECTION, PRESERVATION AND MANAGEMENT
Article9
Protection and preservation of ecosystems

Aquifer States shall takal appropriate measurés protect and preserve
ecosystems within, or dependent upon, thamgboundary aquifers or aquifer systems,
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including measures to ensure that thedigguand quantity of water retained in the
aquifer or aquifer system, as well as thag¢askd in its discharge zones, are sufficient to
protect and preserve such ecosystems.

Article 10
Rechar ge and dischar ge zones

1. Aquifer States shall identify recharged discharge zones of their transboundary
aquifer or aquifer system and, within thesees, shall take special measures to minimize
detrimental impacts on the recgarand discharge processes.

2. All States in whose territory a rechaagedischarge zone is located, in whole or
in part, and which are not aquifer States wé@ard to that aquifer or aquifer system,
shall cooperate with the aquifer Stateptotect the aquifer or aquifer system.

Article11
Prevention, reduction and control of pollution

Aquifer States shall, individually and, ese appropriate, jointly, prevent, reduce
and control pollution of their transboundayuéer or aquifer system, including through
the recharge process, that may cause signtfitamn to other aquifer States. In view of
uncertainty about the nature and extentafisboundary aquifers or aquifer systems and
of their vulnerability to pollution, aquifer &tes shall take a precautionary approach.

Article 12
Monitoring

1. Aquifer States shall monitor their tréasindary aquifer or aquifer system. They
shall, wherever possible, carry out these monitoring activities jointly with other aquifer
States concerned and, where appropriateollaboration with the competent
international organizations. Where, however, monitoring activities are not carried out
jointly, the aquifer States shall exchange the monitored data among themselves.

2. Aquifer States shall use agreecharmonized standards and methodology for
monitoring their transboundary aquiferamuifer system. They should identify key
parameters that they will monitor based oragreed conceptual model of the aquifer or
aquifer system. These parameters shodllide parameters on the condition of the
aquifer or aquifer system as listed imftirarticle 8, paragraph 1, and also on the
utilization of the aquifer and aquifer system.

Article 13
M anagement

Aquifer States shall establish and immpknt plans for the proper management of
their transboundary aquifer or aquifer sysi@emraccordance with the provisions of the
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present draft articles. They shall, at the request by any of them, enter into consultations
concerning the management of the transbonaquifer or aquifer system. A joint
management mechanism shall bekkshed, wherever appropriate.

PART IV
ACTIVITIESAFFECTING OTHER STATES
Article 14
Planned activities

1. When a State has reasonable groundsdbeving that garticular planned
activity in its territory may affect a trabbsundary aquifer or aquifer system and thereby
may have a significant adverse effect upon lagro$State, it shall, as far as practicable,
assess the possible effects of such activity.

2. Before a State implements or permits the implementation of planned
activities which may affect a transboundaguifer or aquifer system and thereby
may have a significant adverse effect uppnather State, it shall provide that State
with timely notification thereof. Such tification shall be acanpanied by available
technical data and information, includiagy environmental impact assessment,
in order to enable the notified State t@kewsate the possible effects of the planned
activities.

3. If the notifying and the notified Statdsagree on the possible effect of the
planned activities, they shall tem into consultations and, riecessary, negotiations with
a view to arriving at aequitable resolution of thétgation. They may utilize an
independent fact-finding body to makeiampartial assessment of the effect of the
planned activities.

PART V
MISCELLANEOUS PROVISIONS
Article 15
Scientific and technical cooperation with developing States

States shall, directly or through coetent international organizations, promote
scientific, educaonal, technical and other coopecstiwith developing States for the
protection and managementtadnsboundary aquifers or aquifer systems. Such
cooperation shall includéenter alia:

(@ Training of their scienti€ and technical personnel;

(b) Facilitating their participation in relevant international programmes;
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(© Supplying them with necesyeequipment and facilities;
(d) Enhancing their capacity to manufacture such equipment;

(e Providing advice on and developing facilities for research, monitoring,
educational and other programmes;

® Providing advice on and developing facilities for minimizing the
detrimental effects of maj@ctivities affecting transboundaaquifers or aquifer
systems;

(s)) Preparing environmental impact assessments.
Article 16
Emergency situations

1. For the purpose of the present draft article, “emergency” means a situation,
resulting suddenly from natural causes onfrhuman conduct, that poses an imminent
threat of causing serious harmatquifer States or other States.

2. Where an emergency affects a temsdary aquifer or aquifer system and
thereby poses an imminent threat to States, the following shall apply:

@ The State within whose territory the emergency originates shall:

(1) without delay and by the moskpeditious means available, notify
other potentially affected States and competent international
organizations of the emergency;

(i) in cooperation with potentily affected States and, where
appropriate, competent international organizations, immediately
take all practicable measures necessitated by the circumstances to
prevent, mitigate and eliminate any harmful effect of the
emergency;

(b) States shall provide saigfic, technical, logistal and other cooperation
to other States experienciag emergency. Cooperation may include coordination of
international emergency actions andneounications, making available trained
emergency response personnel, emergenppnse equipments andpplies, scientific
and technical expertise and humanitarian assistance.

3. Where an emergency poses a threat to vital human needs, aquifer States,

notwithstanding draft article$and 6, may take measures that are strictly necessary to
meet such needs.
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Article 17
Protection in time of armed conflict

Transboundary aquifers or aquifer st and related iradtations, facilities
and other works shall enjoy the protectioo@ded by the principles and rules of
international law applicable in international and non-international armed conflicts and
shall not be used in violatiasf those principles and rules.

Article 18
Data and information concer ning national defence or security

Nothing in the present draft articles obliges a State to provide data or information
the confidentiality of which is essential to rtational defence oesurity. Nevertheless,
that State shall cooperate in good faith vather States with a view to providing as
much information as podse under the circumstances.

Article 19
Bilateral and regional agreements and arrangements

For the purpose of managing a partictitansboundary aquifer or aquifer system,
aquifer States are encouraged to enter into a bilateral or regional agreement or
arrangement among themselves. Such agreement or arrangement may be entered into
with respect to an entire aquifer or aquggstem or any part thereof or a particular
project, programme or utilization except insofar as the agreement or arrangement
adversely affects, to a significant exteng thilization, by one or more other aquifer
States of the water in that aquifer guder system, without their express consent.

2. Text of thedraft articleswith commentariesthereto
76. The texts of the draft articles withnementaries thereto on the law of transboundary
aquifers as adopted by the Commission on featling at its fifty-eighth session, are reproduced
below.
The Law of Transboundary Aquifers
General commentary
(1) At its fifty-fourth session (2002), tHaternational Law Commission decided on the
inclusion in the programme of work of the Commission of the topic entitled “Shared Natural
Resources”. It was generally understood thiattthpic included groundwaters, oil and natural

gas, while some preferred to include also sesources as migratory birds and animals on one

hand and some others prefertedimit it so as to deal solely with groundwaters on the other.
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(2) The Special Rapporteur of ttepic considered that it woulsk appropriate to begin with

the consideration of groundwaters as the Wllgp of the Commission’s previous work on the
codification of the law of surface waté&fsand also that it would complicate the work if the
Commission was to deal with three differeegources simultaneously. Accordingly, he

decided to focus on transboundary groundwaterthétime being and at least during the first
reading of the draft articles. This appro&els been generally endadseHe is nevertheless

aware of some common characteristics among these three different resources, in particular
between non-renewable groundwatesstained in non-rechargiragjuifers on one hand and oil
and natural gas on the other. While he is also aware of dissimilarities among these resources, h
recognises that the work on transboundary graatelrs could affect any future codification

work by the Commission on oil and natural gddoreover, the Commission might also wish to
take into account some relevahéments of the existing regulations and State practice on oil and
natural gas before finalizing its work on treosndary groundwaters. He therefore proposed to
consider this aspect during the second readitigeo@iraft articles. One member held the view
that the decision would have to be taken whether to proceed further with respect to oil and

natural gas when that second reading is completed.

(3) The first reading text is provisionally presehie the form of draft articles. Consistent
with the practice of the Commission, the term “deaficles” has been used without prejudice as
to the final form of the product, whether it shobkla convention or otherwise. The question of
the final form that the draft articles should takefisourse a matter that of relevance to the
formulation of the text of drafrticles and should be addresgsedue course while focus has
been on the substance at this stage. The Cssionitook the view that it was still premature to
reach a conclusion on the question of final form in light of the differing views expressed by
States in the Sixth Committee. The draft é&resented thus do not include provisions on
dispute settlement, final clauses and any article which might prejudice the issue of final form. If
a decision is taken to proceed with a cortieem) other changes would likely be necessary on
second reading, including specifying the relatiop®f the convention to other agreements and

arrangements, and relat®with non-parties.

8 1997 United Nations Convention on the Law of Non-navigational Uses of International Watercourses.
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4) The Commission considered the questibwhether it would be necessary to

structure the draft articles in such a way as to have obligations that will apply to all States
generally, obligations of aquifer States-a-vis other aquifer States and obligations of aquifer
Statesvis-a-vis non-aquifer States. It was decided tiatrder to be effective, some draft

articles would have to imposel@ations on States which do not share the transboundary aquifer
in question and in certain cases give rights tddtier States towards the States of that aquifer.

In reaching these conclusions, the Commissimssed the need to protect the transboundary

aquifer or aquifer system.

(5) The draft articles rely to a large ext®n the 1997 Watercouss€onvention. Some
argue there exist differences between surfacersvated groundwaters. Others contend that the
Convention was a failure becaushas not attracted the ratifibi@ns necessary for it to come

into force. There are of course differenbeswveen these two resources. However, there are
more similarities between them, in particular in\wWeey of managing these resources. Itis true
that the Convention has not yet come into féféeHowever it was a framework convention
reflecting a certain authority. The International Court of Justice recognized such authority when
it referred to the Convention in its judgment in the cag@atici kovo-Nagymaros Project

(Hungary v. Sovakia).”®® Many substantive provisions tife 2000 Revised Protocol on Shared
Watercourses in Southern Afan Development Community (SAD@produce almost word for
word the provisions of the Convenni and they are being implement&d.The Convention thus

offers a useful basis for codifition of transboundary groundwaters.

(6) There are also abundant treaties and otlgat Bocuments which provide useful inputs to
the current work. Those instruments are citedpby the Food and Agriculture Organization
(FAO) in association with the United Nations Educational, Scientific and Cultural Organization
(UNESCOY® and relevant parts are reproducethi& addendum to the Third Report of the

8 Article 36, 1 reads as follows: “the present Convention shall enter into force on the ninetieth day following

the date of deposit of the thirty-fifth instrument of ratification, acceptance, approval or accession ...”. As

at 6 August 2006, 14 States had become parties. They are Finland, Hungary, Iraq, Jordan, Lebanon, Libyan Arab
Jamabhiriya, Namibia, Netherlands, Norway, PortugataQ&outh Africa, Sweden and Syrian Arab Republic.

“% Gabcikovo-Nagymaros Project (Hungary v. Sovakia), Judgment, 1.C.J. Reports 1997, para. 85.

“8" Entry into force: 22 September 2003. Parties and/or signatories: Angola, Botswana, Congo, Lesotho, Malawi,
Mauritius, Mozambique, Namibia, Seychelles, South Africa, Swaziland, Tanzania, Zambia, Zimbabwe.

“8 3. Burchi and K. MechlenGroundwater in International Law: Compilation of Treaties and Other Legal
Instruments (FAO/UNESCO, 2005).
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Special Rapportedf?® It has been ascertained that alnadsStates with land borders also have
transboundary groundwaters with their neighboudscordingly, most States have a stake also
in one way or another in the topic. SubstrState practice is emerging. In addition to

the valuable contributions from various &gtthe UNESCO International Hydrological
Program (IHP) has since the year 2003 providéshsiic and technical advice to the Special
Rapporteur and the Commissiontbe issues related to hydemogy, inviting, coordinating

and supporting the contributionsioternational experts, intesitional and natinal institutions,
including centres on groundwater resourceshatiional Association of Hydrogeologists (IAH),
FAO, United Nations Environment Programi@imbal Environmental Fund (UNEP/GEF),
Organization of American StatéSAS), International Union fathe Conservation of Nature and
Natural Resources (IUCN), Imteational Groundwater Resourciéssessment Centre (IGRAC)
and United Nations Economic Commission for e (ECE) to which the Special Rapporteur

and the Commission are sincerely grateful.

PART I
INTRODUCTION
Articlel
Scope
The present draft articles apply to:
(@ Utilization of transboundarycmiifers and aquifer systems;

(b) Other activities that have or dikely to have an impact upon those
aquifers and aquifer systems; and

(© Measures for the protection, peegation and management of those
aquifers and aquifer systems.

Commentary

(1) Draft article 1 provides th&cope to which the present draft articles apply. The term
“groundwaters” has been consistently usethe Commission and in the United Nations
General Assembly. While it is perfectly appriate to commonly denote a body of underground

waters that constitutes a unitamjpole and could be extracted for human use as “groundwaters”,

49 Document A/CN.4/551/Add.1.
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for the purposes of the present draft articles thienieal term “aquifer” iopted for, as the term

is more scientifically precise and leavesambiguity for both lawyers and groundwater
scientists and administrators. Aguifer is often hydraulicallgponnected to one or more other
aquifers. In such a case, these aquiferstine treated as a single system for proper
management as there is hydraulic consistency betthieem This series of two or more aquifers
is termed an “aquifer system”. In the draft articles, “an aquifer” and “an aquifer system” are

always used together.

(2) The mandate given to the Commission isadify the law on “shared natural resources”.
Accordingly, the present draft articles will apinly to transboundary aquifers. Domestic
aquifers are excluded from the scope. If the @&t aquifers are coented to international
watercourses as defined ireth997 Watercourses Comimn, they will be governed by that
Convention and not by the present draft arsicl®n the other hand, all the transboundary
aquifers will be governed by the preserdftarticles, regardless of whether they are
hydraulically connected or not to internatibmatercourses. Thogensboundary aquifers

that are hydraulically connected to international watercourses will be governed by the

1997 Watercourses Convention in accordance witlritsle 2 (a) and also by the present draft
articles. The dual application tife provisions of these two legal regimes to such aquifers would
not in principle cause any problem, as these legames would not be expected to be in conflict
with each other. Were there conflicts betweemthit would become necessary to address such
situation. However, in order not to prejudge fihal form of the draft articles, the relationship
between the 1997 Watercourses Convention and themreéiaft articles is not dealt with for the

moment.

(3) Draft article 1 secifies, in subparagraplia) to (c), three different categories of activities
which must be covered by tlkleaft articles. The activities galated by article 1 of the 1997
Watercourses Convention are (i) the uses®fréfsources and (ii) measures of protection,
preservation and management tedito the uses of those resources. They are substantially
reproduced in paragraphs (@da(c) of this draft article.

(4) In subparagraph (a), the term “utilizatianétead of “uses” is adopted as “utilization”
would include also the mode of uses. Ihated that the 1997 Watercourses Convention adopts
the phrase “international watercoessand of their waters” to ingite that the articles apply both
to the watercourse itself (channel or systdraurface waters and groundwaters) and to its
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waters, to the extent that there may be angdbfice between the two. Such consideration is not
necessary in this paragraph because the defirafian “aquifer” in draf article 2 makes it clear

that an aquifer consists of both geol@jiformation and wats contained therein.

(5) In subparagraph (c), “measures for protetti..” was considered more appropriate than
“measures of protection, ...” in the compdeaprovision of the 199Watercourses Convention
and also the phrase “relating to uses of” founthenConvention was deésl to widen the scope
of the present draft articles. The “measures’raeant to embrace not only those to be taken to
deal with degradation of aquifers but alse Harious forms of cooperation, whether or not
institutionalized, concerning ¢hutilization, development, comwation and management of

transboundary aquifers.

(6) In addition to these two categories dfivdties, subparagraph (Iprovides an additional
category of “other activities that have or likeéb have an impact upaquifers and aquifer

systems”. In the case of aquifers, it wouldneeessary to regulate activities other than

utilization of aquifers in order tproperly manage them. Such activities are those that are carried
out above or around aquifers aralise some adverse effects amth For example, farming,

utilizing chemical fertilizer and pesticide may pollute waters in the aquifer. Construction of
subways may destroy geological formation or impacharge or discharge process. There must

of course be a causal link between the activities and their effects. The term “impact” is often
used to express such adverse or negative effects in the field of environment, for instance “impac

assessment”.

(7) “Impact” is broader than the concept of “harm” or “damage” which is more specific. In
and of itself, the term “impact” does not relate to either a positive or negative effect. However,
the term “impact” may be understood to havesgative connotation if the context in which

it is used is negative as in the case of subparagraph (b). Accordingly, in the context of
subparagraph (b), “impact” relatéo a forceful, strong or otheise substantial adverse effect,
while the threshold of such effect is not defimede. The determination dfe threshold is left

to later substantive driadrticles such as draft articlesfd 10. Impact upon aquifers would
include deterioration of watguality, reduction of water quantity and adverse change of
functioning of aquifer. Thessessment of whether an “impact” occurred, as well as the type of

impact and the extent of impact, must be basetheasurements prepared prior to the impact
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and then compared to measurements after theadm@he measurements prepared prior to the
impact provide a baseline or reference level tlaat be used to compare against subsequent

measurements.

Article 2
Use of terms
For the purposes of the present draft articles:

(@ “aquifer” means a permeable ®abearing underground geological
formation underlain by a less permeable |ay®d the water contaiden the saturated
zone of the formation;

(b) “aquifer system” means a series of two or more aquifers that are
hydraulically connected;

(© “transboundary aquifer” or “tresboundary aquifer system” means,
respectively, an aquifer or aquifer system, parts of which are situated in different States;

(d) “aquifer State” means a State in whose territory any part of a
transboundary aquifer or adgl system is situated;

)] “recharging aquifer” means an aquifer that receives a non-negligible
amount of contemporary water recharge;

® “recharge zone” means the zone whoontributes water to an aquifer,
consisting of the catchment area of rainfall water and the area where such water flows to
an aquifer by runoff on the gund and infiltration through soil;

(9) “discharge zone” means the zone where water originating from an aquifer
flows to its outlets, such as a watercoyues&ke, an oasis, a wetland or an ocean.

Commentary

(1) There are various definitions of aquiferd groundwaters in existing treaties and other

international legal documerit& but they are not precise enough for the purposes of the present

%0 Article 2, paragraph 11 of EC Directive 2000/60 of 23 October Establishing a Framework for Community
Action in the Field of Water Policy:

“Aquifer” means a subsurface layer or layers of rock or other geological strata of sufficient porosity and
permeability to allow either a significant flow of groundwater or the abstraction of significant quantities of
groundwater.

United Nations Compensation Commission, Glossary, Report and Recommendations made by the Panel of
Commissioners concerning the Third Instrument of “F4” Claims (S/AC.26/2003/31):

Aquifer: Natural water-bearing geological formation found below the surface of the earth.
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draft articles. The definition of an aquifersabparagraph (a) offers the precise description of
the two elements of which an aquifer cotsisOne element is the underground geological
formation which functions as a container for wateThe other element is the waters stored

therein which are extractable.

(2) Oil and natural gas are stored also in similar geological formations. The term
“water-bearing” has been employed to distilsgucoverage of the draft articles from oil and
natural gas. “Water-bearing” is not used here in the sense of “capable of bearing waters”. It is
used to indicate that the formation is curkgbearing waters. The water-bearing formation
includes both saturated and unsaturated partedbtmation. In othewords, “water-bearing”

Is a wider concept than “satuedt. The reference to “underground” is meant to indicate that
aquifers are found on the subsurface. A “gedalgiormation” consists of naturally occurring
materials, either consolidated wmconsolidated, such as rockagel and sand. All the aquifers
are underlain by less permeable layers which sas/éhey were, as the bottom of container.
Some aquifers are also upper-lain by less perradapérs. The waters stored in such aquifers
are termed as “confined” groundwaters as theypressurized by more than atmospheric

pressure.

(3) The definition of the waters in an aquifer is limited to those stored in the saturated zone

of the geological formation amly those waters are extractable. The waters located above the

Article 1, paragraph 1 of the Bellagio Draft Agreement Concerning the Use of Transboundary Groundwaters 1989:

“Aquifer” means a subsurface water bearing geologic formation from which significant quantities of water
may be extracted.

Article 3, paragraph 2 of the ILA Berlin Rules on Water Resources, 2004:

“Aquifer” means a subsurface layer or layers of geological strata of sufficient porosity and permeability to
allow either a flow of or the withdrawal of usable quantities of groundwater.

Article 1, paragraph 2 (a) of Council Directive 80/68/E&Q7 December 1979 on the protection of groundwater
against pollution caused by certain dangerous substances; Article 2 (a) of Council Directive 91/676/EEC of 12
December 1991 Concerning the Protection of Waters Against Pollution Caused by Nitrates from Agricultural
Sources; Article 2, paragraph 3 of the Protocol on Water and Health to the 1992 Convention on the Protection and
Use of Transboundary Watercourses and International Lakes, 1999; and Article 2, paragraph 2 of EC Directive
2000/60 of 23 October 2000 Establishing a Framework for Community Action in the Field of Water Policy:

“Groundwater” means all water which is below the surface of the ground in the saturation zone and in
direct contact with the ground or subsoil.

Article 3, paragraph 11 of the ILA Berlin Rules on Water Resources, 2004:

“Groundwater” means water beneath the surface ofithiend located in a saturated zone and in direct
contact with the ground or soil.
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saturated zone of the geoicg formation, like the watelscated underground outside an
aquifer, are kept in pores and mixed with aid @ the form of vapour and cannot be extracted.
They are like shale oil. It is of course thearallly possible to separate such waters from air and
soil but it is not technically or economicallygsible to do so at present. The question was
raised whether the draft articles should algplyato the formations containing only minimal
amounts of waters. While it is obvious that Statesnot concerned with an aquifer that has no

significance to them, it would not be possitdalefine an absolute criterion for that.

(4) An “aquifer system” consists of two or maaquifers that are hydraulically connected to
each other. Those aquifers are not only of the same geological formations but could also be of
different geological formationsAquifers could be hydragially connected vertically and
horizontally as well. “Hydraulically connected’fees to a physical relationship between two or
more aquifers whereby an aquifer is capable of transmitting some quantity of water to the other
aquifers and vice versa. The quantity of waters that is capable of being transmitted is important
since an insignificant ate minimis quantity of waters may notamslate to a true hydraulic
connection. The standard for determining whethepramtity is significant is directly related to

the potential of the transmitting aquifer to have an effect on the quantity and quality of waters in
the receiving aquifers. It would not be possitd formulate general and absolute criteria for

such an effect. A judgment has to be miadeach specific case avhether those aquifers

should be treated as a system far pinoper management of the aquifers.

(5) Subparagraph (c) defines the terms “toamnsdary aquifer” and “transboundary aquifer
system” which are used in draft article 1 on thgpgcand in many otheraft articles. The focus

in this paragraph is on the adjective “transboundafiie paragraph provides that, in order to be
regarded as a “transboundary” aquifer or aquifetesy, parts of the aquifer or aquifer system in
question must be situated in different States.eiMér parts of an aquifer or aquifer system are
situated in different States deyks on physical factors. In the case of surface waters, existence
of such factors can be easily established by simiptervation of rivers andKas. In the case of
groundwaters, the determination of the existesfdeansboundary aquifers under the jurisdiction
of a particular State requiresore sophisticated methodslyreg on drilling and scientific

technology such as isotope tracingl&dine the outer limit of the aquifers.
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(6) Subparagraph (d) defines the term an “aqu8tate”, which is used throughout the draft
articles. Once the existence of a part of astoanndary aquifer or aquifeystem is established
in the territory under the jurisdiction of a paular State in accordance with the methods
referred to in paragraph (5) above, that Stasmiaquifer State for the purposes of the draft
articles.

(7) The definition of “recharging aquifer” subparagraph (e) is needed because different
rules would apply to a “recharging aquiferidaa “non-recharging aquifer”. Waters in a
recharging aquifer are renewable resouradsle those in a non-recharging aquifer are
non-renewable resources. For the purposesasfagement of aquifers, “non-recharging”

aquifers are those aquifers that receive “negligible” water recharge “contemporarily”. The term
“negligible” refers to the transmission of soueantity of waters. The measurement of whether
the quantity is “negligible” should be assessed weterence to the specific characteristics of the
receiving aquifer, including the volume of waters in the receiving aquifer, the volume of waters
discharged from the receivinguaifer (naturally and artificiayf), the volume of waters that

recharges the receiving aquifer, the rate at which the recharge occurs, etc.

(8) The term “contemporary” should be umsteod for convenience as the time-span of
approximately 100 years, 50 yearghe past and 50 years in the future. The scientists generally
classify those aquifers located in an arid zaere an annual rainfall is less than 200 mm as
non-recharging aquifers. It is possible toeatain whether a particular aquifer has been

receiving water recharge during the period of approximately the last 50 years by using
radioactive tracers. These tracers are cesium and tritium from nuclear weapons tests with a pea
of injection at 1963/1964 and krypton from the tbomous emission of the nuclear industry from
mid-1950s. They have been floating in the afphese for the last 50 years and can be detected

in the aquifer that receives recharge from rainfall during that period.

(9) The definitions of “recharge zone” and ‘clisrge zone” in subparagraphs (f) and (g) are
needed for the application of draft article Ithose zones exist for a “recharging aquifer” and
are located outside the aquifer although theyhydraulically connected to the latter. A

recharge zone contributes water to an aquaifel includes the zone where the rainfall water
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directly infiltrates the ground,one of surface runoff which eveerally infiltrates the ground and
the underground unsaturated zonén@ftration. The dischargeane is the area through which
water from the aquifer flows to its outlet, whiotay be a river, a lake, an ocean, an oasis or a

wetland. Such outlets are not pafthe discharge zone itself.

PART Il
GENERAL PRINCIPLES
Article 3
Sovereignty of aquifer States

Each aquifer State has sovereignty dfierportion of a transboundary aquifer or
aquifer system located within its territory. It shall exercise its sovereignty in accordance
with the present draft articles.

Commentary

(1) The need to have an explicit referencthaform of draft article on the sovereignty of
States over the natural resources within their territories was advocated by many States,
particularly by those aquifer States that aréhefopinion that water resources belong to the
States in which they are located and are subjettte exclusive sovereaity of those States.

They also pointed out that groundwaters must barceed as belonging to the States where they
are located, along the lines of oil and gReference was made, in that regard, to

General Assembly resolution 1803 (XVdj 14 December 1962, entitled “Permanent
sovereignty over natural resouste Some thought that it walilbe enough to have a reference
to it in the preamble while others considereat $uch reference would be undesirable for the

proper management of aquifers.

(2) Many treaties, other legal instrumeatsl non-legally binding instruments refer to

sovereignty of States over naturaloesses located within their territofy: There are basically

4% (1) Treaties referring to the concept within their preambles: The Vienna Convention for the Protection of the

Ozone Layer (1985); Agreement on Air Quality (Canada-United States) (1991); United Nations Framework
Convention of Climate Change (1992); Convention on Biological Diversity (1992); Convention to Combat
Desertification in Those Countries Experiencing Serious Drought and/or Desertification, Particularly in
Africa (1994); Convention on the Sustainable Development of Lake Tanganyika (2003);

(2) Treaties referring to the concept within tipeovisions: Vienna Convention on Succession of States
in Respect of Treaties (1978); African (Banjul) Charter on Human and Peoples’ Rights (1981);
United Nations Convention on the Law of the Sea (1982); Convention for the Protection of the Natural
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two types of formulation in State practice with regard to this issue. One type is the positive
formulation. Some have limiting comidns to the exercise of theovereign right. An example

is “States have, in accordance with the Charteéhe United Nations and the principles of
international law, a sovereign right to exploit their own resources pursuant to their environmental
and developmental policiesydthe responsibility to ensure that activities within their

jurisdiction or control do not causiamage to the environmentather States or of areas beyond

the limits of their national jurisdictiorf®® The other type is the sang or disclaimer clause such
as “Nothing in this Convention shall affect thesereign right of States to exploit, develop and

manage their own natural resourcé&.”

(3) Draft article 3 adopts the pos#ivype and represents an agprately balanced text. The

two sentences in the draft article are necessary in order to maintain such a balance. In essence
each aquifer State has sovereignty over the transbouadaifer or aquifer system to the extent
located within its territory. It is understood atbat the present draft articles do not cover all

limits imposed by international law on the exercise of sovereignty. Accordingly, the draft
articles will have to benterpreted and applieagainst the background géneral international

law.

Resources and Environment of the South Pacificde(fi986); Agreement for the Implementation of the
Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (1995);
Protocol on Water and Health to the 1992 Convention on the Protection and Use of Transboundary
Watercourses and International Lakes (1999); African Convention on the Conservation of Nature and
Natural Resources (2003);

(3) Non-binding international instruments referring to the concept: Draft Articles on Prevention on
Transboundary Harm from Hazardous Activities (Adopted by the ILC at its fifty-third session, 2001);
Concerted action for economic development of economically less developed countries, GA Res. 1515 (XV)
(1960); Permanent sovereignty over natural resources, GA Res. 1803 (XVII) (1962); Stockholm
Declaration of the United Nations on Human Environment (1972); Charter of Economic Rights and Duties
of States, GA Res. 3281 (XXIX) (1974); Declaration on the Right to Development, GA Res. 41/128
(1986); Rio Declaration on the Environment and Development (1992);

(4) Other relating treaties: ASEAN Agreement on the Conservation of Nature and Natural Resources (1985,
not in force):

[Treaties referring to the concept of peoples’ right over the natural resources]

International Covenant on Economic, Social and Cultural Rights (1966); International Covenant on Civil
and Political Rights (1966); African (Banjul) Charter on Human and Peoples’ Rights (1981).

92 African Convention on the Conservation of Nature and Natural Resources (2003).

4% Convention for the Protection of the Natural Resources and Environment of the South Pacific Region (1986).
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Article4
Equitable and reasonable utilization

Aquifer States shall utilize a transboundaquifer or aquifer system according to
the principle of equitable and reasonable utilization, as follows:

(@ they shall utilize the transboundaryugfer or aquifer system in a manner
that is consistent with the equitable and reasonable accrual of benefits therefrom to the
aquifer States concerned;

(b) they shall aim at maximizing the long-term benefits derived from the use
of water contained therein;

© they shall establish individually or jointly an overall utilization plan,
taking into account present and future reeef] and alternative water sources for, the
aquifer States; and

(d) they shall not utilize a rechargin@trsboundary aquifer or aquifer system
at a level that would prevent camiiance of its effective functioning.

Commentary

(1) Transboundary aquifers are shared natusaluees. Utilization othe aquifer can be

divided into two categories, as the aquifer cadesi$ the geological formation and the waters
contained in it. The use of the waters is nomshmon and waters are mainly used for drinking

and other human life support, such as sanitatiogation and industry. The utilization of the
geological formation is rather rare. A typical example is the artificial recharge being undertaken
in the Franco-Genevese Aquifer System wheremvders from the River Arve are used for such
recharge. The functioning of the aquifer treaeswaters with less cost than building water

treatment installation and alpooduces high quality water.

(2) The basic principle applicable to the utilization of shared natural resources is equitable
and reasonable utilization of the resourcess émbodied in many legal regimes such as
water-related treaties and high seas fislverywentions. While the concept of equitable
utilization and that of reasonable utilization ariedent, they are closely interrelated and often
combined together in various legal regifi®sThe chapeau of draft article 4 sets out this
principle and the subparagraphs elaberthe meaning of the principle.

4% See for example the 1997 Watercourses Convention, article 5 (1).
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(3) Subparagraph (a) explainattequitable and reasonabi@ization of the transboundary
aquifer should result in equitakddlocation of benefits to be deed from such utilization among

States sharing the aquifer. It is understoad tbquitable” is not co-terminus with “equal”.

(4) Subparagraphs (b) to (d) mainly concezasonable utilization. Iwmarious legal regimes
concerning renewable natural resources, “reasondiiEation” is often defined as “sustainable
utilization” or “optimum utilization”. There is well-established scientific definition of this
doctrine. It is to take measures the best scientific evidence available to maintain at, or to
restore to, the level of thesources which produces the maximum sustainable yield (Kf3Y).
In plain language, it requires measures to keepgesources in perpetuity. In the case of the
1997 Watercourses Convention, itsadealing with the renewable waters which receive
substantial recharge. Therefore, sustainable utilization was fully applicable. In the case of
aquifers, the situation is entirely different. Wata non-recharging aquifer are not renewable.
Any exploitation of such resources leads to dephet While waters in recharging aquifers are
renewable, the quantity of recharge waters is usually extremely small compared to the large
quantity of waters stored in the aquifer oderusands of years. Timit exploitation of waters

to the quantity of recharge would be tantamdargrohibiting the utilization of even recharging

aquifers.

(5) Subparagraphs (b) and (c) apply to bretmewable and non-renewable resources of the
aquifer (recharging and non-recharging). Thecepn of “sustainability” is not appropriate to be
explicitly stated in the case of an aquifémstead, the concept of maximizing the “long-term
benefits” is adopted. The phrase “to maxim@agg-term benefits” rers to the act of
maintaining certain benefits over a long perddime it being undersbd that utilization cannot
be maintained indefinitely. Wasteful utilization must be avoided and the benefits could better be
shared among generations. The provisions, howedweanot refer to an obligation of maintaining
the groundwater resource or the volume of watetke aquifer at or over some minimum level.
Rather, it reflects a conscious decision-making process that determines what constitutes a
benefit, what benefits are desble, how many benefits shdube enjoyed and the time period
over which benefits should be enjoyed. Sdehisions are entirely for the aquifer States

concerned to make. In order to maximize loagrt benefits, it is a prequisite to have an

4% gee UNCLOS, article 118.
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overall utilization plan. Therefore, States are required to establish a suitable plan preferably
jointly with the other States concerned on thsi®af an agreed lifespan of the aquifer.
However, the phrase “individually or jointly” héagen added to signify the importance of having
a prior overall plan, while at ¢hsame time stressing that such a plan need not necessarily
emanate from a joint endeavour by the aquates concerned. In some circumstances, a

controlled and planned defiten could be considered.

(6) For a recharging aquifer, it is desirablg@tan a much longer periaaf utilization than in
the case of a non-recharging aquifer. Howeités,not necessary to limihe level of utilization
to the level of recharge. Sulspgraph (d) provides that any utdizon of such an aquifer should
not destroy permanently its capadityfunction as an aquifer.

(7) Paragraph 2 of the comparable artielef the 1997 Watercoses Convention provides
another principle for equitabland reasonable participatfdhby watercourse States which

includes both the right to utilize the watercourse and the duty to cooperate in the protection and
development thereof. It is not included herdé asrves as an underlying basis for the provisions

concerning internationaboperation to be formulated later draft article&®”

Article5
Factorsrelevant to equitable and reasonable utilization
1. Utilization of a transboundary aquiferaguifer system in an equitable and
reasonable manner within the meaning oftdaticle 4 requires taking into account all
relevant factors, including:

(@ The population dependent on the d&guor aquifer system in each
aquifer State;

(b) The social, economic, and other neguesent and future, of the aquifer
States concerned,;

(© The natural characteristics of the aquifer or aquifer system;

(d) The contribution to the formaticand recharge of the aquifer or
aquifer system;

4% gSee paragraphs (5) and (6) of the Commentary to article 5 of the 1997 Watercourses Convention,
Yearbook ... 1994, vol. Il (Part Two), p. 97.

47 Draft articles 7-18.
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(e The existing and potential utilization of the aquifer or aquifer system;

® The effects of the utilization of the aquifer or aquifer system in one aquifer
State on other aquif&tates concerned;

(9) The availability of alternatives to a particular existing and planned
utilization of the aquifer or aquifer system;

(h) The development, protection and cemstion of the aquifer or aquifer
system and the costs of measures to be taken to that effect;

()] The role of the aquifer or aquifeystem in the related ecosystem.

2. The weight to be given to each factor is to be determined by its importance with
regard to a specific transboundary aquiferaprier system in comparison with that of
other relevant factors. khetermining what is equitablnd reasonable utilization, all
relevant factors are to bermsidered together and a corsitin reached on the basis of all
the factors. However, in weighing diféet utilizations of a transboundary aquifer or
aquifer system, special regard ki@ given to vital human needs.

Commentary

(1) Draft article 5 lists the factors to b&éa into account in dermining equitable and
reasonable utilization as provided for in diaaticle 4. “Factors” include “circumstances”

and they will be considered in the contexths circumstances surroundiegch case. ltis a
non-exhaustive list and is not basedany particular order of prity. The rules of equitable

and reasonable utilization are necessarily garand flexible and require for their proper
application that aquifer States take intoaatt concrete factors and circumstances of the
resources as well as of the need of the agBifates concerned. What is an equitable and
reasonable utilization in a specific case will depend on a weighing of all relevant factors and
circumstances. This draft ateds almost a reproduction afticle 6 of tke 1997 Watercourses

Convention.

(2) In subparagraph (c), “natural characteristics” is used instead of listing factors of a natural
character of aquifers. The reason for this & factors of a naturaharacter should be taken

into account, not one by one, but as the charatiterisf aquifers. Natuta&haracteristics refer

to the physical characteristics that define and distinguish a particular aquifer. If a system
approach is followed, one can separate the riatbeaacteristics into three categories: input
variables, output variables and system varmblaput variables are related to groundwater

recharge from precipitation, rivers and lak€atput variables are related to groundwater
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discharge to springs and rivers. System véglelate to aquiferonductivity (permeability)
and storability which describe the state ofslgstem. They are groundwater level distribution
and water characteristics such as tempegahardness, pH (acidity and alkalinity),
electro-conductivity and total dissolved solidgether, the three categories of variables
describe aquifer characteristics in terms of quantity, quality and dynamics. In effect, these
characteristics are identical to those iderdifie paragraph 1 of draft article 8, on regular

exchange of data and information.

(3) Subparagraph (g) relates to whether tiagecavailable alternatives to a particular

planned or existing utilization of an aquifer. In practice, an alternative would take the form of
another source of water suplgd the overriding factors walilbe comparable feasibility,
practicability and cost-effectiveness in comparigath the planned or existing utilization of the
aquifer. For each of the alternatives a cost-benefits analysis needs to be performed. Beside
feasibility and sustainability, the viability of alternatives plays an important role in the analysis.
For example, a sustainable alternative could be considered as preferable in terms of aquifer

recharge and discharge ratio, but less vi#tid@ a controlled depletion alternative.

(4) Subparagraphs (d) and e factors additional to thedisted in the 1997 Watercourses
Convention. The contribution to the formation aadharge of the aquifer or aquifer system in
subparagraph (d) means the comparative sigeechquifer in each aquifer State and the
comparative importance of the recharge process in each State where the recharge zone is located.
The role of the aquifer in the related ecosystersubparagraph (i) is a necessarily relevant
factor in particulafor reasonable utilizationThe “role” signifies the variety of purposive
functions that an aquifer has in a related ecesystThis may be a relevant consideration in
particular in an arid region. There exist different meanings attached to the term “ecosystem”
within the scientific community. The term “related ecosystem” must be considered in
conjunction with “ecosystems” in draft article 9.rdfers to an ecosystem that is dependent on
aquifers or on groundwaters stored in aquif@ach an ecosystem may exist within aquifers,
such as in karstic aquifers, anel dependent on the functioningaajuifers for its own survival.

A related ecosystem may also exist outside acpidad be dependent on aquifers for a certain
volume or quality of groundwaters for its existené@r instance an ecosystem in some lakes is
dependent on aquiferd.akes may have a complex groundwdlew system associated with
them. Some lakes receive grourader inflow throughout their entire bed. Some have seepage
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loss to aquifers throughout their entire bedheds$ receive groundwater inflow through part of
their bed and have seepage loss to aquifers thraotingin parts. Lowering of lake water levels as
a result of groundwater pumping can affect thesgstems supported byethake. The reduction

of groundwater discharge to the lake significaafifects the input of dissolved chemicals which
can be the principal source to the lake everases where such discharge is a small component
of the lake’s water budget and may result in altering key constituents of the lake, such as

nutrients and dissolved oxygen.

(5) The text of the first two sentencespafragraph 2 was formulated during the final
negotiating stage of the 1997 Wataucse Convention. It clarifiesahall relevant factors are to

be considered together and cosabtn must be reached on the basis of all of them. It remains,
however, that the weight to be accorded to indiiflactors, as well as &ir relevance, will vary

with the circumstances. Special considerasibould be given to drinking waters and other
essentials for human needs. The reference in the last sentence of paragraph 2 that special rega
shall be given to vital human needs seeks to accommodate these considerations. The different
kinds of utilization of water in an aquifer may be numerous especially in arid and semi-arid
regions where the aquifer is the only sourcevafer. They are for drinking, agriculture,

industry, human domestic needs and suppotiefoestrial and aquatic ecosystem. When a

conflict arises between differekinds of utilization, it should be resolved in accordance with the
principle of equitable utilizatin. In such determination, special regard shall be given to the
requirement of “vital humaneeds”. During the elabation of the 1997 Watercourses

Convention, the Chairman of the Workingad@p of the Whole took note of the following

statement of understanding pertaining to ‘Miaman needs”: “In determining ‘vital human

needs’, special attention ishe paid to providing sufficient water to sustain human life,

including both drinking water and water requifer production of food in order to prevent

starvation.” This statement seems to beenwecise and narrowah other definition§®

4% «y/ital human needs” means waters used for immediate human survival, including drinking, cooking, and
sanitary needs, as well as water needed for the immediate sustenance of a household, Article 3 (20) of the
International Law Association Berlin Rules on Water Resources, 2004.
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Article6
Obligation not to cause significant harm to other aquifer States

1. Aquifer States shall, in utilizing a trdomindary aquifer or aquifer system in their
territories, take all appropriate measures to prevent the causing of significant harm to
other aquifer States.

2. Aquifer States shall, in undertaking activities other than utilization of a
transboundary aquifer or aquifer system thaehar are likely to have, an impact on that
transboundary aquifer or aquifer system, takeppropriate measures to prevent the
causing of significant harm through that aqude aquifer system tother aquifer States.

3. Where significant harm nevertheless is edus another aquifer State, the aquifer
States whose activities cause such harm shall take, in consultation with the affected State,
all appropriate measures to eliminate or naiiggsuch harm, having due regard for the
provisions of draft articles 4 and 5.

Commentary

(1) Draft article 6 deals withn@ther basic of obligation of adar States not to cause harm

to other aquifer States. It addresses questions of significant harm arising from utilization and
significant harm from activities other than utilization as contemplated in draft article 1 as well as
questions of elimination and mitigation of significant harm occurring despite due diligence

efforts to prevent such harm.

(2) Sc utere tuo ut alienum non laedas (use your own property so as not to injure that of
another) is the established principle of international liability. The obligation contained in this
draft article is that of “to takell appropriate measures”. It is in substance the same as the
obligation of “due diligence”. The changernd'due diligence” to “tdake all ppropriate
measures” took place during the last negotiastage of the 1997 Watercourses Convention. It
is an obligation of conduct and not an obligatddmesult. An aquifer State has breached this
obligation only when it has intentionally or negligently caused the event that must be prevented
or has intentionally or negligently not preventekens in its territory from causing that event or
has abstained from abating it. In the case ddgraph 1, it is implicit that the harm is caused to
other States through transboundary aquiferghdrcase of paragraph 2, it is expressly made
clear that the draft article applies only to the harm that is caused to other States “through that

aquifer or aquifer system”.
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3) The debate continues whether the threshotdighificant harm” is appropriate for such
fragile natural resources as aquifers. The \new been expressed widely that a lower threshold
than “significant” harm is required for aquifatsat are more fragile and, once polluted, take
longer to clean than surface rivers. Therassion had considered this question of the
threshold extensively in its previous cod#tion works on the “1997 Wexcourses Convention”
and “Prevention of transboundatgmage from hazardous activitievithin the framework of

the topic of “International liability for injuriousonsequences arising out of acts not prohibited

by international law” and had establisheplasition on the threshold of “significant harm”.

4) During the elaboration of the draft Contien on the Law of Non-navigational Uses of
International Watercourses, the ChairmathefWorking Group of the Whole took note of the
statements of understanding to the texts ef@bonvention. On ther®a “significant”, the
following understanding was recorded. The terigriicant” is not used in this article or
elsewhere in the present Convention in the sefh%substantial”. Whais to be avoided are
localized agreements, or agreements concernpagtecular project, programe or use, that have
a significant adverse effect upon third watercours¢eSt While such an effect must be capable
of being established by objective evidence andoedrivial in nature, it needs not rise to the
level of beiry substantiaf® The threshold of “significaritarm” is a flexible and relative
concept and can serve as an appropriate threalsador aquifers. Even when an aquifer is
contaminated by a small amount of pollutang larm it may suffer could be evaluated as
significant if the contamination has long-lasting effects, while the contamination of a

watercourse by the same amount of pollutaight not be evaluated as significant.

(5) This draft article is interedl to cover activities undertakenarState’s own territory. The
scenario where an aquifer State would cause harm to another State through an aquifer by

engaging in activities outside its territory is considered unlikely, but is not excluded.

(6) Paragraph 3 deals with the eventualitgighificant harm even if all appropriate
measures are taken. The reference to “act/itreparagraph 3 covers both “utilization” and
“other activities” in paragraphs 1 and 2. Thaentuality is possiblbecause activities have

a risk of causing harm and such risk cannotlbainated. The reference to the question of

49 See A/51/869.
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compensation found in the corresponding artélehe 1997 Watercourses Convention is not
included. The Commission decided not to &ddrin these draft articles the issue of
compensation in circumstances where harm resdkiegite efforts to prevent such harm. The
issue is covered by other rules of internatidaal, including the draft principles on liability and

does not require specializeéatment with respect to transboundary aquifers.

Article7
General obligation to cooper ate

1. Aquifer States shall cooperate on theibaf sovereignauality, territorial
integrity, sustainable development, mutbahefit and good faitim order to attain
equitable and reasonable utilization and appate protection of their transboundary
aquifer or aquifer system.

2. For the purpose of paragraph 1, aquifatest should establish joint mechanisms
of cooperation.

Commentary

(1) Draft article 7 sets out the principleafieneral obligation of the aquifer States to
cooperate with each other and contemplptesedures for such cooperation. Cooperation
among aquifer States is a prguesite for the fulfilment of ta obligations throughout the draft
articles. The importance of the obligatiorctwperate is indicated in Principle 24 of the
Stockholm Declaration on the Human Enviremh(1972). The importance of such an
obligation for the present subject is confidr®y the United Nations Water Conference in
Mar del Plata Action Plan in 1977 and Chagi@r Protection of the Quality and Supply of
Freshwater Resources; Application of Integrai@proaches to the Development, Management
and Use of Water Resources of Agenda 2thefUnited Nations Conference on Environment
and Development (1992). A wide variety ofamational instrumentsn surface waters and
groundwater issues call for compon between the parties witbgard to the protection,

preservation and managemehtransboundary aquifer®’

%0 ASEAN Agreement on the Conservation of Nature and Natural Resources (1985), Convention on the Protection
of Transboundary Watercourses and International Lakes (the Helsinki Convention, 1992), Protocol on Water and
Health to the 1992 Convention on the Protection and Use of Transboundary Watercourses and International Lakes
(1999), Convention on Cooperation for the Sustainable Use of the River Danube (1994), Convention on the
Protection of the Rhine (1999), African Convention on the Conservation of Nature and Natural Resources (2003),
Framework Convention on the Protection and Sustainable Development of the Carpathians (2003), Convention on

212



(2) Paragraph 1 provides for the basis and dbgs of cooperation and reproduces more or
less the text of article 8 dfie 1997 Watercourses Conventiofo some members of the
Commission, the question remains as to whetheeptinciples of “sovereign equality” and
“territorial integrity” could better be reflected elsewhere in the draft articles rather than in the
context of the cooperation provision. The pmteiof “sustainable development” has been
included as a general principle that ought teéaken into account as well in addition to the text
of the 1997 Watercourses Convention. The t&ustainable development” denotes the
general principle of sustainable developmamd should be distinguished from the concept

of “sustainable utilization®*

(3) Paragraph 2 envisages the establishméfoiot mechanisms fiocooperation” which

refers to a mutually agreeable means of decisnaking among aquifer States. In practical
terms, it means a commission, an authority orratistitution established by the aquifer States
concerned to achieve a specified purpose. The competence of such a body would be for the
aquifer States concerned to determine. The objectives in creating such a mechanism is to
cooperate in decision-making, ¢oordinate activities and to ent, to the extent possible,

disputes among aquifer States.

4) Europe has a long tradition of internatibrmaer commissions such as the International
Commission for the Protection of the Rhine, the Maas Commission, the Danube Commission,
etc. Within these commissions or in clas®peration with thenbilateral cross-border
commissions such as the Permanent Dutchm@e Cross-border Wat€ommission operate.

The existing commissions deal primarily with surface water issues. The EU Water Framework
Directive 2000/60/E€? is implemented mainly throligcommissions for delineation and
monitoring. In the future, these commissionl Become responsible for transboundary aquifer

management as well® In other parts of the world, it issal expected that comparable regional

the Sustainable Development of Lake Tanganyika (2003), and Protocol for Sustainable Development of
Lake Victoria Basin (2003).

%! See paragraph (4) of the commentary to draft article 4.

%2 The Directive 2000/60/EC of the European Parliament and of the Council establishing a framework for the
Community action in the field of water policy was adopted in October 2000.

% The EU Water Framework Directive requires Member States to establish management plan. See also
guidelines 2 and 8 of the Guidelines on Monitoring and Assessment of Groundwaters of the ECE (2000).
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organizations play a role in promotiegtablishment of similar joint mechanisifis.It is also
noted that there are many cases of joint mashanestablished by local governments along the

border’®

Article 8
Regular exchange of data and infor mation

1. Pursuant to draft articlg aquifer States shall, on a regular basis, exchange
readily available data and information oe ttondition of the transboundary aquifer or
aquifer system, in particular of a gegical, hydrogeological, hydrological,
meteorological and ecological naturedaelated to the hydrochemistry of the

aquifer or aquifer system, as well as related forecasts.

2. Where knowledge about the nature anemxof some trasboundary aquifer or
aquifer systems is inadequate, aquifer Sted@serned shall employ their best efforts to
collect and generate more complete data and information relating to such aquifer or
aquifer systems, taking into account current pcastand standards. They shall take such
action individually or jointly and, wher@ppropriate, togethavith or through

international organizations.

3. If an aquifer State is requested Impthher aquifer State to provide data and
information relating to the aquifer or aquifer systems that are not readily available, it
shall employ its best efforts to compigth the request. The requested State may
condition its compliance upon payment by the e=fimg State of the reasonable costs of
collecting and, where appropriate, pegsing such data or information.

4. Aquifer States shall, where appropriate, employ their best efforts to collect and
process data and information in a mannat tacilitates their utilization by the other
aquifer States to which such datrad information are communicated.

Commentary

(1) Regular exchange of data and informatiothésfirst step for cooperation among aquifer
States. The text of articled the 1997 Watercourses Conventlas been adjusted to meet the
special characteristics of aquifer particular, paragraph 2 is additionally formulated in view

of the insufficient status of scientific findings ®dme aquifers. There are several stages for the

%% African Union: Article VII - Water, Paragraph 3 of African Convention on the Conservation of Nature and
Natural Resources (Maputo, 11 July 2003) and SADC: Article 5-Institutional framework for implementation
of Revised Protocol on Shared Watercourses in the Southern African Development Community

(Windhoek, 7 August 2000).

%% Franco-Swiss Commission on the Genevese Aquifer established by Canton de Genéve and Prefecture de Haute
Savoie and Memorandum of Agreement Related to Referral of Water Right Applications (10 October 1996) -
Appendix to British Columbia/Washington Memorandum of Understanding (12 April 1996).
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exchange of data and inforn@tithroughout the draft article®ata and information in this

draft article are limited to those concerning the conditions of aquifers. They include not only
raw statistics but also the results of researuth analysis. Data and information concerning
monitoring, utilization of aquifers, other activitiafecting aquifers and their impact on aquifers

are dealt with in latedraft articles, includinglraft articles 12, 13 and 14.

(2) Draft article 8 sets out the general and minimum requirements for the exchange between
aquifer States of the data anfbrmation necessary to ensuhe equitable and reasonable

utilization of transboundary aquifers. Aquifer 8&tequire data and information concerning the
condition of the aquifer in order &pply draft article 5, which calfsr aquifer States to take into
account “all relevant factors” and circumstanicesnplementing the obligtion of equitable and
reasonable utilization laid down in draft artidle The rules contained in draft article 8 are

residual. They apply in the absence of speckireed regulation of the subject and they do not
prejudice the regulation set out by an arrangé¢mencluded among the States concerned for a
specific transboundary aquifer. fiact, the need is clear fogaifer States to conclude such
agreements among themselves in order to prouitke,alia, for the collection and exchange of

data and information in the light of the cheteristics of the trabsundary aquifer concerned.

(3) The requirement of paragraph 1 that datd information be exchanged on a regular

basis is designed to ensure that aquifer States will have the facts necessary to enable them to
comply with their obligations under draft articlesb4and 6. In requiring the “regular” exchange

of data and information, paragtal provides for an ongoing andssymatic process, as distinct

from the ad hoc provision of such information as concerning planned activities envisaged in draft
article 14. Paragraph 1 requitesat aquifer States exchand@ta and information that are

“readily available”. This expression is used to indicate that, as a matter of general legal duty, an
aquifer State is under an obligation to provide onthstiata and information as is at its disposal
readily, for example that it has already collected for its own use or is easily accessible. In a
specific case, whether data and informatoa “readily” available would depend upon an

objective evaluation of such factors as the edfarid costs which their provision would entail,
taking into account the human, technical, finaharad other relevant reswes of the requested

aquifer State. The term “readily”, as used ingg@aphs 1 and 3, is thus a term of art having a
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meaning corresponding roughly to the expressiorilie light of all the relevant circumstances”
or to the word “feasible”, rather than, for example, “rationally” or “logically”. The importance

of the exchange of data and informatiomiicated in a wide variety of agreemerffs.

(4) The phrase in paragraph 1 “in particiddgeological, hydrogeological, hydrological,
meteorological and ecological negtand related to the hydrochetrysof the aquifer or aquifer
system” relate to the data and information that define and distinguish characteristics of the
aquifer. “Geology” describes age, comitios and structure of the aquifer matrix.

“Hydrogeology” describes the ability of the aquifer to store, transmit and discharge
groundwaters. “Hydrology” describes elementiser than groundwaters of the water cycle,
primarily effective precipitation and surface water that are important for aquifer recharge, the
aquifer regime, storage and discharge. Effeqgtkecipitation is the part of precipitation which
enters aquifers. In other words, it is tqiegcipitation minus evapation, surface runoff and
vegetation. “Meteorology” prodes data on precipitation, tematire and humidity which is
necessary to calculate evaporation. “EcolggyVvides data on plantecessary to calculate

plants transpiration. “Hydrochemistry” yild data on chemical ogposition of the water

necessary to define water quality. Aquifer 8sadre required by paragraph 1 to exchange not

only data and information on the present condition of the aquifer, but also related forecasts. The
forecasts envisaged would rel&besuch matters as weather patterns and the possible effects
thereof upon water levels and flow; the amounteacharge and discharge; foreseeable ice
conditions; possible long-term effects of presdilization; and the coriion or movement of

living resources. The requirement in paragraph 1 applies even in the relatively rare instances in

which an aquifer State is not utilizing, or hasptan of utilizing, the transboundary aquifer.

%% Convention on the Protection and Use of Transboundary Watercourses and International Lakes (the Helsinki
Convention, 1992), Programme for the Development of a Regional Strategy for the Utilization of the Nubian
Sandstone Aquifer System (NSAS, 2000), Framework Convention on the Protection and Sustainable Development
of the Carpathians (2003), African Convention on the Conservation of Nature and Natural Resources (2003),
Convention on Cooperation for the Protection and Sustainable Use of the River Danube (1994), Tripartite Interim
Agreement between the Republic of Mozambique, the Republic of South Africa and the Kingdom of Swaziland for
Co-operation on the Protection and Sustainable Utilization of the Water Resources of the Incomati and Maputo
Watercourses (2002), Framework Agreement on the Sava River Basin (2002), Convention on the Sustainable
Development of Lake Tanganyika (2003), Protocol for Sustainable Development of Lake Victoria Basin (2003),
Protocol Amending the 1978 Agreement between the United States of America and Canada on Great Lakes Water
Quality, as Amended in 1983, and Agreement on Cooperation for the Protection and Sustainable Use of the Water of
the Spanish-Portuguese Hydrographic Basins (1998).
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(5) Paragraph 2 requires aquifer Stategayp due regard to the uncertainties of
transboundary aquifers. One oéttifficulties in realizing effeitve international cooperation in
the present subject is the uncertainty of ddfierknowledge aboutransboundary aquifers. The
aquifer States are required to cooperate @é@bh other or with fevant international
organizations in order to collensew data and information and keasuch data and information
available to other aquifer State§he concept of “generation” dfta involves the processing of
raw data into usable information. UNESCORIldompiles reliable globadlata and information,
including aquifer locations and characteristcsl makes them available to scientific and

management community of aquifers.

(6) Paragraph 3 concerns requests for datafommation that are not readily available in the
State from which they are sought. In such cabesState in question is to employ its “best
efforts” to comply with the request. It is&at in good faith and in a spirit of cooperation in
endeavouring to provide the datainformation sought by the requesting aquifer State. In the
absence of agreement to the contrary, aquitgieStare not required process the data and
information to be exchanged. Under paragraphdaft article 8, however, they are to employ
their best efforts to comply with the request. But the requested State may condition its
compliance with the request on payment by the requesting State of the reasonable costs of
collecting and, where appropriafgpcessing the data. The eagsion “where appropriate” is
used in order to provide a measure of flexibiMich is necessary for several reasons. In some
cases, it may not be necessary to process ddtaformation in order to render it usable by
another State. In other cases, such processaygbe necessary in order to ensure that the
material is usable by other States, but thés/ entail undue burdens for the State providing the

material.

(7) For data and information to loé practical value to aquifer &es, they must be in a form
which allows them to be easily usable. Panalyr&therefore requires afgr States to use their
“best efforts to collect and to process data and information in a manner which facilitates their
utilization” by the oher aquifer State.
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PART I11
PROTECTION, PRESERVATION AND MANAGEMENT
Article9
Protection and preservation of ecosystems

Aquifer States shall takal appropriate measurés protect and preserve
ecosystems within, or dependent upon, thaimgboundary aquifers or aquifer systems,
including measures to ensure that the qualitg quantity of water tained in the aquifer
or aquifer system, as well as that releasatsidischarge zones, are sufficient to protect
and preserve such ecosystems.

Commentary

(1) Draft article 9 introduces Part 11l byyiag down a general obligation to protect and

preserve the ecosystems within a transboyynaquifer and also the outside ecosystems

dependent on the aquifer by ensuring adequate quality and sufficient quantity of discharge water.
Like article 192 of the UniteMations Convention on the Law tife Sea and article 20 of

the 1997 Watercourses Conventiorgftiarticle 9 contains obligans of both protection and
preservation. These obligations relate to“#e®systems” within and outside transboundary

aquifers.

(2) The term “ecosystem” is explained in paegdr (4) of the commentary to draft article 5.
“Ecosystem” refers generally to an ecological unit consisting of living and non-living
components that are interdepenitend function as a community. “In ecosystem, everything
depends on everything else and nothing is really wastedth external impact affecting one
component of an ecosystem may cause reaciomag other components and may disturb the
equilibrium of the entire ecosystem. Such an “external impact” or interference may impair or
destroy the ability of an ecosystem to functé@na life-support system. Human interferences

may irreversibly disturb the edibrium of freshwater ecosystems, in particular, rendering them
incapable of supporting human and other foamlfe. Interactions between freshwater

ecosystems on the one hand and human activities on the other are becoming more complex and
incompatible as socio-economic development proceeds. The obligation to protect and preserve

the ecosystems within and outside transboundquyfers addresses this problem, which is

%7 “Ecosystem Approach to Water ManagemgBNVWA/WP.3/R.7/Rev.1), p. 3, para. 9.
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already acute in some parts of the world and which is likely to become so elsewhere. There are
certain differences in the modalities of the pobion and preservation of the ecosystem within
aquifers and those of the protection and pregam of the outside ecosystems dependent on the
aquifers. The quality and quantity of the disgjeawater exert great influence on the outside

ecosystems.

(3) The obligation to “protect” the ecosystems requires the aquifer States to shield the
ecosystems from harm or damage. The obligation to “preserve” the ecosystems applies in
particular to freshwater ecosystems that am fmistine or unspoiled condition. It requires that
these ecosystems be treated in such a way as ttamass much as possible, their natural state.
Together, protection and preseiga of aquatic ecosystems heétpensure their continued

viability as life support systems.

(4) The obligation of States to take “all appriate measures” is limited to the protection of
relevant ecosystems. This allows States greater flexibility in the implementation of their
responsibilities under this provision. It was, intwaiar, noted that there may be instances in
which changing an ecosystem in some appreciablemay be justified by other considerations,

including the planned usage of the aquifer in accordance with the draft articles.

(5) There are ample precedents for the obligation contained in draft article 9 in the practices
of States and the works of international organizations. The ASEAN Agreement on the
Conservation of Nature and NatliResources (1985) provides tbe obligation of conservation

of species and ecosystems and conservation of ecological pro&sEhs.Convention on the
Protection and Use of Transboundary Watarses and International Lakes (Helsinki

Convention, 1992) sets out the obligatiorignsure conservation and, where necessary,
restoration of ecosystemsThe Protocol on Water and Health to the 1992 Convention on

the Protection and Use of Transboundaryékturses and Inteational Lakes (London

Protocol, 1999) provides for the obligation to ‘¢addl appropriate measures for the purpose of
ensuring ... effective protection of water resoungesd as sources of drinking water, and their
related water ecosystems, from pollution from other causes,”. The Tripartite Interim Agreement
between the Republic of Mozambique, thg®&dic of South Africa and the Kingdom of

%8 ASEAN Agreement on the Conservation of Nature and Natural Resources (1985).
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Swaziland for Co-operation on the Protection and Sustainable Utilization of the Water Resources
of the Incomati and Maputo W& courses (2002) provides th&[T]he Parties shall,

individually and, where appropriat@intly, take all measures to protect and preserve the
ecosystems of the Incomati and Maputo waterses.” The Protat for Sustainable

Development of Lake VictoriBasin (2003) provides for the obdiion to take all appropriate
measures, individually or jointly and where appragiwith participation oéll stakeholders to

protect, conserve and where necessary rehabilitate the Basin and its ecosystems.

Article 10
Rechar ge and dischar ge zones

1. Aquifer States shall identify recharged discharge zones of their transboundary
aquifer or aquifer system and, within thesees, shall take special measures to minimize
detrimental impacts on the recgarand discharge processes.

2. All States in whose territory a rechaagedischarge zone is located, in whole or
in part, and which are not aquifer States wé@ard to that aquifer or aquifer system,
shall cooperate with the aquifer Stateptotect the aquifer or aquifer system.

Commentary

(1) Groundwater experts explain the impocaiof the measures to be taken for the
protection and preservation of recharge asgdlthrge zones in order to ensure the proper
functioning of an aquifer. Disrupting or bking recharge or discharge processes by, for
example, constructing a concrete barrier inelmmnes would seriously and adversely affect the
aquifer. Recharge or discharge zones are outiselaquifer in accordance with the definition of
“aquifer” in subparagraph (a) of draft artideand accordingly the separate draft article is
required to regulate such zond2aragraph 1 provides for the olalitpns of aquifer States with
regard to the protection of recharge andtiisge zones of their transboundary aquifers.

There are two phases for implementing such obligations. The first is the obligation to identify
the recharge or discharge zones of their transtemyraquifers and the second is to take special
measures to protect such zones for the paposthe sound functioning of the aquifers.

(2) As far as the identification of recharged discharge zones are concerned, those zones
must be hydraulically connected to the aquifer directly. Once the recharge and discharge zones
are identified and as far as they are locateatierterritories of the aquifer States concerned,

those States are under the obligation to takeiapmeasures to minimize detrimental impacts on
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recharge and discharge processes. Such nesgsiay a pivotal role for the protection and
preservation of the aquifer. Itis noted that ¥itally important to take all measures in recharge
zones to prevent pollutants from entering the fequiHowever, the obligation to protect the
recharge zone from polluting the aquifers isloeéh in the context ofiraft article 11, which

deals specifically with pollution.

(3) Paragraph 2 deals with the case thataregshor discharge zones of a particular
transboundary aquifer are locaiach State other than thguifer States that share the
transboundary aquifer in question. Considetirgimportance of the recharge and discharge
mechanism for the proper functioning of aquifetrsvas decided to include an obligation on all
States in whose territory a recharge or dischaoge is located to cooperate with aquifer States
to protect the aquifer. It should be recalledhis regard, that aquifer States are themselves

covered by the general dutyd¢ooperate idraft article 7.

Article11
Prevention, reduction and control of pollution

Aquifer States shall, individually and, ese appropriate, jointly, prevent, reduce
and control pollution of their transboundauéter or aquifer system, including through
the recharge process, that may cause signifttamn to other aquifer States. In view of
uncertainty about the nature and extentahsboundary aquifers or aquifer systems and
of their vulnerability to pollution, aquifer &es shall take a precautionary approach.

Commentary

(1) Draft article 11 sets forth the general oltilga of aquifer States to prevent, reduce and
control pollution of their transboundary aquifer thady cause significant harm to other aquifer
States. The harm is that causeather aquifer States througte transboundary aquifer and the
aquifer related environment. &lproblem dealt with here is essentially the quality of water
contained in the aquifer. This provision isgecific application of the general principles

contained in drdfarticles 4 and 6.

(2) Some transboundary aquifers are alreadlyteal to varying degrees, while others are
not. In view of this state of affairs, draiftticle 11 employs the formula “prevent, reduce and
control” in relation to the pollution. Thiexpression is used in the 1982 United Nations
Convention on the Law of the Sea in corti@twith marine pollution and in the 1997

Watercourses Convention. Wspect to both the marineveronment and international
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watercourses, the situation is similar. The dlilmn to “prevent” relateto new pollution, while

the obligations to “reduce” and datrol” relate to existing pollution. As with the obligation to
“protect” ecosystems under draft article 9, ¢idigation to “prevent ... pollution ... that may
cause significant harm” includes the duty to exercise due diligence to prevent the threat of such
harm. This obligation is signified by the wertmay cause”. The requirement that aquifer
States “reduce and control” existing pollution eefks the practice of Stateé requirement that
existing pollution causing such harm be abatechédiately could, in some cases, result in undue
hardship, especially where the detrimenatocaquifer State of origin was grossly
disproportionate to the hefit that would accrue to an aquifétate experiencing the harm. On
the other hand, failure of the aquifer State agiarto exercise due diligence in reducing the
pollution to acceptable levels would entitle the affe@é&ate to claim that the State of origin had
breached its obligation to do so. As stated magaaph (2) of the commentary to draft article 10,

a specific reference to the recharge process was added to this draft article.

(3) This draft article requires that the measumeguestion be taken “individually or jointly”.
The obligation to take joint acin derives from certain genexdligations contained in draft

article 7, in particularin its paragraph 2.

4) The obligations of prevention, reductiamdacontrol all apply to pollution “that may
cause significant harm to other aquifer Statd3dllution below that threshold would not fall
within the present article budgpending upon the circumstancesght be covered by draft

article 9.

(5) The last sentence of the present article obligates aquifer States to take a precautionary
approach in view of uncertainty about the na@md extent of someansboundary aquifers or
aquifer systems and of their vulnerabilitygollution. Groundwater experts emphasize how
fragile a transboundary aquifer or aquifer systis. They also emphasize that once a
transboundary aquifer or aquifer system is potluteis very difficult to remove the pollutant

and that the pollution could be irreversible in many cases. Considering such fragilities and
scientific uncertmties of a transboundary aquifer or aqusggstem, a precautionary approach is

required.

(6) Some members of the Commission strongfygested that an indendent draft article

should be formulated on the basis of “preazndry principle”. There are differing views
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whether or not the “precautiongpyinciple” has been established as customary international law.
It is true that there are sevkragional treaties oranventions in which “precautionary principle”

is expressly mentioned® As far as universal treaties@nventions are concerned, different
expressions such as “precautionary approanh “precautionary measures” are us€dThe
majority of the members of the Commission coaredl that it would be better to avoid the
conceptual and difficult discussions concerning the expression of “precautionary principle”. A
less disputed expression of “precautionary apph” could satisfy the basic necessity to
introduce the special consideration of scientificertainties and vulnerahyliof aquifers. Of
course, such a minimum requirementesidual and is without prejudice to the conventions with
regard to a specific transboundary aquifer or agsiystem to be concluded by the aquifer States

concerned to embody precautionary principle.

Article12
Monitoring

1. Aquifer States shall monitor their trémasindary aquifer or aquifer system. They
shall, wherever possible, carry out these monitoring activities jointly with other aquifer
States concerned and, where appropriateollaboration with the competent
international organizations. Where, however, monitoring activities are not carried out
jointly, the aquifer States shall exchange the monitored data among themselves.

% The Convention for the Protection of the Marine Environment of the North-East Atlantic (1992 OSPAR
Convention), ILM, vol. 32 (1993), p. 1032, the Convention on the Protection of the Marine Environment of the
Baltic Sea Area (1992), United Nations, Law of the Sea Bulletin, No. 22 (1993), p. 54, the Convention for the
Protection of the Marine Environment and the Coastal Region of the Mediterranean, UNEP, Selected Multilateral
Treaties ... p. 448, as amended in 1995, the Convention on the Protection and Use of Transboundary Watercourses
and International Lakes (Helsinki Convention, 1992), ILM, vol. 32 (1992), p. 1312, the Treaty Establishing the
European Community and the Convention on the Ban of Import into Africa and the Control of Transboundary
Movement and Management of Hazardous Wastes within Africa (Bamako Convention, 1991), ILM, vol. 30 (1991),
p. 773, the Protocol on Water and Health to the 1992 Convention on the Protection and Use of Transboundary
Watercourses and International Lakes (London Protocol, 1999), UN document MP.WAT/2000/1, the

Framework Convention on the Protection and Sustainable Development of the Carpathians (2003),

UN document ECE/CEP 104, the Convention on Cooperation for the Protection and Sustainable Use of the River
Danube (1994), 0.J. L.342, 12.12.1997, p. 19, the Convention on the Protection of the Rhine (1999), O.J. L.289,
16.11.2000, p. 31, the Convention on the Sustainable Development of Lake Tanganyika (2003), FAOLEX

(FAO legal database online) and the Convention on the Sustainable Development of Lake Victoria Basin (2003),
FAOLEX (FAO legal database online).

*% For example, the 1996 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes
and Other Matters (London Protocol, 1996), ILM, vol. 36 (1997), p. 7, and the Agreement for the Implementation of
the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (1995), United Nations,
Treaty Series, vol. 2167, p. 3, use the expression of “precautionary approach”. The United Nations Framework
Convention on Climate Change (1992), ILM, vol. 31 (1992), p. 851, provides for the obligation to take
“precautionary measures”.

223



2. Aquifer States shall use agreecharmonized standards and methodology for
monitoring their transboundary aquiferamuifer system. They should identify key
parameters that they will monitor based oragreed conceptual model of the aquifer or
aquifer system. These parameters shodllide parameters on the condition of the
aquifer or aquifer system as listed imftrarticle 8, paragraph 1, and also on the
utilization of the aquifer and aquifer system.

Commentary

(1) Most groundwater experts (scientists anchiatgstrators) emphasize that monitoring is
indispensable for the proper management of abaundary aquifer. In practice, monitoring is
usually initiated individually by the State concerned, and also in many cases by local
government, and develops later into a joiffdre with the neighbouring States concerned.
However, experts agree that ultimate and ideal monitoring is the joint monitoring based on the

agreed conceptual model of the aquifer.

(2) Accordingly paragraph 1 sets out the addign of aquifer States to monitor their
transboundary aquifer. It requsraquifer States to monitor, wherever possible, jointly with
other aquifer States concerned. It also recagnize case where such joint monitoring has not
been implemented and sets out the obligaticewgoifer States to monitor individually and share
the results of monitoring with other aquifétates concerned. The general obligation of
international cooperation @ovided in draft article 7. Theexe several stages in the obligation
of international cooperation: regular eadge of data and information, monitoring,
management, planned activities andso Draft article 12 elaboratese of such stages of the

international cooperation.

(3) The importance of monitoring is widely recognized in many international instruments,
for example, the Charter on Groundwater Management’¥a@ed the Guidelines on
Monitoring and Assessment of Groundwaters 2808oth prepared by the Economic

1 1t was adopted by ECE in 1989. See E/ECE/1197, ECE/ENVWA/12.

%2 They were drafted by the UN/ECE Task Force on Monitoring & Assessment under the Convention on the
Protection and Use of Transboundary Watercourses and International Lakes (HE?€iBkiand were endorsed by
the Parties to the Convention in March 2000.
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Commission for Europe, the Convention oa Brotection and Use of Transboundary
Watercourses and Inteational Lakes (1992 Helsinki Conw#on) and the African Convention

on the Conservation of Nature and NatuResources (2003 Maputo Convention).

(4) Draft article 12 is also related to drafticle 8 on regular exchange of data and
information. For the implementation of thelightion of regular exchange of data and
information, effective monitoring is requiretHowever, the data andformation required by
draft article 8 is limited to those concerning the condition of the aquifer. As stipulated in
paragraph 2, monitoring needs to cover not orgycinditions of the aquifer but also utilization

of the aquifer such as withdrawaldartificial recharge of water.

(5) The purposes of monitoring are: (a) tarigy the conditions and utilization of a specific
transboundary aquifer in ordertake effective measures fits protection, preservation and
management; and (b) to keep riegsurveillance of itn order to acquire the information about
any change or damage at an early stagesci¥ke monitoring throughternational cooperation
will also contribute to further development ofesttific knowledgeabout transboundary aquifers.

(6) There are various international instruments for the joint monitoring of a specific
transboundary aquifer. An example is Bregramme for the Development of a Regional
Strategy for the Utilization of the Nubian Sandstone Aquifer System (NSAS) established

in 2000. One of the agreements for the execwfdhis programme is the Terms of Reference
for Monitoring and Data Sharing. The FranweivConvention on the Protection and Sustainable
Development of the Carpathia(®003) provides for the obligath to pursue the policies aiming

at joint or complementary monitoring programmes, including the systematic monitoring of the
state of the environment. The Convention @ogeration for the Protection and Sustainable Use
of the River Danube (1994) provides for ooty an obligation to harmonize individual
monitoring but also an obligation to elab@rand implement joint programmes for monitoring
the riverine conditions in the Danube catchmamea concerning water quality and quantity,
sediments and riverine ecosystem. The Et¢®ive 2000/60/EC sets otltat “Member States
shall ensure the establishment of programmethfomonitoring of water status in order to
establish a coherent and comprehensive ogeraf water status within each river basin

district.”
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(7)  As far as the aquifer States can agree to establish such a joint mechanism, it is the most
effective approach. However, there are many cases where the aquifer States concerned have not
yet initiated any consultation or have not yet reached any agreement to establish a joint
mechanism. Even in such cases, they aleaat, under an obligation to conduct individual
monitoring and share the result with the othgpriter States concerned. The African Convention
on the Conservation of Nature aNdtural Resources (2003) sets the obligation of each Party

to monitor the status of their natural resources as well as the impact of development activities
and project upon such resources. The Interime@gent between the Republic of Mozambique,
the Republic of South Africa and the Kohgm of Swaziland for Co-operation on the

Protection and Sustainable Utilization of iMater Resources of the Incomati and Maputo
Watercourses (2002) sets out timigation of each Party to establish comparable monitoring
systems, methods and proceskiand implement a regular monitoring programme, including
biological and chemical aspects for the Imadi and Maputo watercoursand report, at the

intervals established by the Tripartite Permanent Technical Committee (TPTC), on the status and
trends of the associated aquati@arine and riparian ecosystemselation to the water quality

of the said watercourses. The Frameworke&gent on the Sava River Basin (2002) provides

for the obligation of the Parties to agree ttabbsh a methodology of permanent monitoring of
implementation of the Agreement and aitiéds based upon it. The Convention on the

Sustainable Development of Lake Tanganyikg0@) includes the obligation of monitoring in

the provision for the prevention and controlpallution. The Protocol for Sustainable

Development of Lake VictoriBasin (2003) provides for ¢hobligation of monitoring

undertaken by individual State irstandardized and harmonized manner.

(8) Paragraph 2 provides the edgdrelements of the obligation of aquifer States to realize
effective monitoring, i.e. the agreement orrhanization of the standard and the methodology
for monitoring. Without such agreement or hamzation, collected data would not be useful.
Before a State can use data ecleéd by other States, it musstiunderstand when, where, what,
why and how such data was collected. Wigsth“metadata”’ (data abadata), the State can
independently assess theality of those datasets andthiey meet their minimum data
standards, the State can proceed with harmonizing available data and interpreting the
consolidated database. In the case ofFtla@co-Swiss Commission on the Genevese Aquifer,
the two sides started with each others data stdradad, with time and préce, reached the level

of harmonized data which are comparablée aquifer Statedsuld also agree on the
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conceptual model of the specific aquifer in ordelbéaable to select kgparameters which they

will monitor. There are two kinds of conceptual models. One is the physical matrix and the
other is the hydro-dynamic model. The aquBéates can agree on a model at the beginning and
then change it as they gain better knowledgigefaquifer as a result of monitoring. Key
parameters to be monitored indke the condition of the aquifenéthe utilization of the aquifer

as noted in paragraph (4) of the present comangnfThe data on the condition of the aquifer
relate to extent, geometrypf path, hydrostatipressure distributin, quantities of flow,

hydrochemistry, etc. and are equivalent to tHeds listed in paraggh 1 of draft article 8.

9) While the general obligations are coutlie mandatory language, the modalities for
achieving compliance with the main obligations remain recommendatory, in order to facilitate
compliance by States. It is also noted tluptif@rs to be monitored are ones that are being

utilized.

Article 13
M anagement

Aquifer States shall establish and immpknt plans for the proper management of
their transboundary aquifer or aquifer sysienaccordance with the provisions of the
present draft articles. They shall, at the request by any of them, enter into consultations
concerning the management of the transbonaquifer or aquifer system. A joint
management mechanism shall bekkshed, wherever appropriate.

Commentary

(1) Draft article 13 sets outdtobligation of the aquifer St to establish and implement
plans for the proper management of their transidary aquifer. In view of the sovereignty over
the aquifer located in the State’s territory &lmel need for cooperation among aquifer States, two
kinds of obligations are introduced in the presdaft article: first, the obligation of each

aquifer State to establish its own plan with reéga its aquifer and tonplement it and second,

the obligation to enter into consultation with athquifer States concemhat the request of any

of the latter States.

(2) Paragraph 2 of article 24 of th897 Watercourses Conwen provides that
“management’ refers, in particad, to: (a) planning of the sustainable development of an
international watercose and providing for the implem&tion of any plans adopted; and

(b) otherwise promoting the rational and optim@ization, protection and control of the
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watercourse”. Exactly the same definition is accepted in the Revised Protocol on Shared
Watercourses in the Southern African DeveleptilCommunity (SADC) (2000). This protocol

entered into force in 2003. Such a defiim can be used in the present subjaatatis mutandis.

(3) The rules in relation to the managementafsboundary aquifers are provided in Part II.

The obligations to utilize them in an equitable and reasonable manner, not to cause harm to other
States and to cooperate witlhet aquifer States are the basishe proper management of
transboundary aquifers. The tefmanagement” encompasses the measures to be taken for the
maximization of the long-term benefits derived from the utilization of aquifers. It also includes

the protection and preservati of transboundary aquifers.

4) The first sentence of this draft article states an obligation for each aquifer State to
establish plans with regard to its aquifer amémplement them for the proper management,

taking into due consideration the rightsloé other aquifer States concerned. The second
sentence requires that State to enter intoudtat®ns concerning the management of the
transboundary aquifer, if any other aquifer Stteuld so request. The last sentence mandates
that a joint management mechanism be established wherever appropriate. The Commission felt
that the strengthening of this obligation was pattidy important in the light of the value placed

by groundwater experts on therjpomanagement dfansboundary aquifers. It was also

recognized that, in practice, it may not always be possible to establish such a mechanism. The
outcome of the consultations idtlan the hands of the Statesncerned. Statdsave established
numerous joint commissions, many of which ararged with management. In particular, the
modes of cooperation with regard to a spedifainsboundary aquifer are undertaken in less

formal means, such as by haldiregular meetings between the appropriate agencies or the
representatives of the States cermed. Most of the transboundary aquifers in Europe are rather
small and are managed often cam-frontier level or by locahunicipalities. Such cooperation
between local authorities should éecouraged. Thus the present draft article refers to a joint
management “mechanism” rather than an orgénizan order to provide for such less formal

means of joint management.

(5) The Convention on the Protection av&e of Transboundary Watercourses and
International Lakes (Helsinki Convention, 1992)\ides for the obligation of the management
of the water resources “so that the needseptiesent generation are met without compromising
the ability of future generations to meet theeam needs”. The Protocol to this Convention
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(London Protocol, 1999) further clarifies the elemeatbe considered for the purpose of water
management. The Convention on the Prtaiacand Sustainable Development of the
Carpathians (2003) sets out the obligatiofrimer basin management”. The African
Convention on the Conservation of Natunel &atural Resources (2003) provides for the
obligation to “manage their water resources so as to maintain them at the highest possible

quantitative and qualitative levels”.

(6) There are some examples in which a regional institution or mechanism is established for
the purpose of the management of a specHicsiboundary aquifer. The Revised Protocol on
Shared Watercourses in the Southerndaini Development Community (SADC) (2000) “seeks
to promote and facilitate the establishment of shared watercourse agreements and Shared
Watercourse Institutions for the managenwrghared watercourses”. The Framework
Agreement on the Sava River Basin (2002)yvpdes for the obligation to “cooperate to

achieve the establishment of sustainable wateragement”. It also sets out the obligation

“to develop joint and/or integrated plan on thanagement of the water resources of the Sava
River Basin ...”. The Convention on the Sustdile Development of Lake Tanganyika (2003)
sets out the obligation of tieanagement of the natural resces of Lake Tanganyika and
establishes the Lake Tanganyika Authority. Ontheffunctions of this Authority is to advance
and represent the common interest of the Contracting States in matters concerning the
management of Lake Tanganyiaad its Basin. The Protociar Sustainable Development of
Lake Victoria Basin (2003) provides foretlobligations of Parties and the Commission
established by this protocol with regardite management plans for the conservation and the

sustainable utilization of the resources of the Basin.

PART IV
ACTIVITIESAFFECTING OTHER STATES
Article 14
Planned activities

1. When a State has reasonable groundsdteving that garticular planned
activity in its territory may affect a trabsundary aquifer or aquifer system and thereby
may have a significant adverse effect upon lagro$State, it shall, as far as practicable,
assess the possible effects of such activity.
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2. Before a State implements or permits the implementation of planned activities
which may affect a transboundary aquifelaquifer system and thereby may have a
significant adverse effect upon another Stitshall provide that State with timely
notification thereof. Such notification shall be accompanied by available technical data
and information, including any environmenitapact assessment, in order to enable the
notified State to evaluate the possible effects of the planned activities.

3. If the notifying and the notified Statdsagree on the possible effect of the
planned activities, they shalltem into consultations and, riecessary, negotiations with
a view to arriving at aequitable resolution of thétgation. They may utilize an
independent fact-finding body to makeiampartial assessment of the effect of the
planned activities.

Commentary

(1) The 1997 Watercourses Convention has aitieles on plannecheasures which may

have a significant adverse effegion other watercourse States.eylset out detailed procedures
to be followed by the States concerned. Ed¢hse of international weacourses, there have

been a number of large development projectsraladed disputes among the States concerned
and detailed procedures to avoid disputes and mitigate such disputes were required. In the case
of transboundary aquiferdetailed proceduresifadealing with plannedctivities have not yet

been developed and it seems to be thergépeeference to have simpler procedural
requirements which couloe provided only in ondraft article. Draft arcle 14 has a broader
scope in that it applies to any State thatreasonable grounds for believing that a planned
activity in its territory could affect a transboungaquifer or aquifer system and thereby cause a
significant adverse effect on another State tbeit be an aquifer State or not. Thus, the

provision does not apply only to aquifer States.

(2) The activities to be regulated in this draft article could be carried out either by States,
their subsidiary organs or by private enterpridesorder to fulfil the obhbations under this draft

article in Part IV on Activitiegffecting Other States. Statesist know in advance all the

planning of such activities and therefore must establish the domestic legal regime which requires

the authorization by the States of such activities.

(3) Paragraph 1 sets out the minimum obligatiba State to undertake prior assessment of
the potential effect of the planned activity. Planned activities include not only utilization of
transboundary aquifers but alsther activities that have orealikely to have an impact upon

those aquifers. Such an obligation shouldlisénguished from the general obligations in
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Part Il concerning Protection, Preservation &ahagement in the sense that it is closely
related to the planning of activie In addition to the measures to be taken under Part Ill, an
aquifer State is under the obligation to undestaksessment on any adverse effects of planned
activity on the transboundary aquifers. This ddtiign is a minimum requireent in two senses.
First, a State is required to assess the poteftedts of the planned activity only when it has
reasonable grounds for anticipating the probabilitpabferse effects. eésond, the State is not

under this obligation if thessessment is not practicable.

(4) The obligation of the assessment by a State that is planning a particular activity is
provided in a wide variety dfeaties and conventions. For example, the ASEAN Agreement on
the Conservation of Nature ahgtural Resources (1985) setstlficthe obligation to “endeavour

to make environmental impact assessment before engaging in any activity that may create a risk
of significantly affecting the environment orthatural resources of another Contracting Party

or the environment or natural resources beymattbnal jurisdiction”. The African Convention

on the Conservation of Nature and Naturas®eces (2003) provides for the obligation “to

ensure that policies, plans, programmes, strategies, projects and activities likely to affect natural
resources, ecosystems and the environmeaygmeral are the subject of adequate impact
assessment at the earliest possible stageé. Agneement on Cooperation for the Protection and
Sustainable Use of the Waters of the SpaRisttuguese Hydrographic Basins (1998) provides

that “The Parties shall adopt the necessary provisions to ensure that projects and activities
covered by this Agreement which, owing to theture, size and location, must be subjected to

trans-border impact assessment arassessed before they are approved.”

(5) The importance of the environmental impact assessment is also indicated in the
instruments prepared by the United Natiof®r example, the Charter on Groundwater
Management (1989) prepared by the Unitetidyis Economic Commission for Europe provides
that “All projects in any economic sector expediedffect aquifers adversely should be subject
to an assessment procedure aiming at evaluating the project’s possible impact on the water
regime and/or the quality of groundwater resosiregth particular atteion to the important

role groundwater plays in the ecological systed@hapter 18, Protection of the Quality and

Supply of Freshwater Resources: Applicatiotndégrated Approachds the Development,

231



Management and Use of WaterdRarces (1992) of the Agenda flggests that all States could
implement “Mandatory environmental impact assessment of all major water resource

development projects potentially impairingter quality and aqtia ecosystems.”

(6) The results from the assessment contributee¢sound planning of the activity. They

also constitute the basis for the further procedlum paragraphs 2 and 3. Those paragraphs
establish a procedural framework designed to avoid disputes relating to planned activities. When
the assessment of the potential effects ohanpdd activity conducted in accordance with

paragraph 1 indicates that such activity wouldseaadverse effect on the transboundary aquifers
and that it may have a significant adverse efé@cbther States, the original State is obliged

under paragraph 2 to notify the States conceofi@d finding. Such notification is to be
accompanied by available technical data iafmmation, including environmental impact
assessment, and is to provide the would-bectfteStates with the necessary information to

make their own evaluation of the pdsdsieffects of the planned activity.

(7) If the notified States are satisfied wikie information and the assessment provided by
the notifying States, they have the common ground to deal with the planned activity. On the
other hand, if they disagree on the assessment efféws of the planned activity, they have an
obligation to endeavour to arriva an equitable resolution of the situation in accordance with
paragraph 3. The precondition to such resolutioald be for the States concerned to have a
common understanding of the possible effedts.that end, an independent fact-finding
mechanism would play an important role in poing scientific and impartial assessment of the
effect of the planned activity. Article 33 tife 1997 Watercourseofvention provides for a
compulsory recourse to such fact-finding. It seems that there exists no evidence as yet for
such an obligation in relation to groundwaters. Accordingly, an optional reference to such a

fact-finding mechanism is adopted.

(8) The procedure provided for in this drafti@e is triggered by the criterion that the
planned activity may have “a sifjoant adverse effect” upon oth8tates. This threshold is
lower than that of “significarharm” under draft article 6.
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PART V
MISCELLANEOUS PROVISIONS
Article 15
Scientific and technical cooperation with developing States

States shall, directly or through coetent international organizations, promote
scientific, educaonal, technical and other coopecstiwith developing States for the
protection and managementtadnsboundary aquifers or aquifer systems. Such
cooperation shall includenter alia:

(@ Training of their scienti€ and technical personnel;

(b) Facilitating their participation in relevant international programmes;
(© Supplying them with necesyeequipment and facilities;

(d) Enhancing their capacity to manufacture such equipment;

@) Providing advice on and developing facilities for research, monitoring,
educational and other programmes;

® Providing advice on and developing facilities for minimizing the
detrimental effects of maj@ctivities affecting transboundeaquifers or aquifer
systems;

(9) Preparing environmental impact assessments.

Commentary

(1) Draft article 15 deals with ¢hscientific and technical coaion to developing States.

It should be highlighted that the term “coopenatiovas preferred to the term “assistance” in this
draft article. The term “cooperati” better represents the two-giderocess necessary to foster
sustainable growth in developing States. Unberfirst sentence of this provision, States are
required to promote scientifitechnical and other cooperatioihhe types of cooperation listed

in the second sentence represent some of theugaoptions available to States to fulfil the
obligation set forth in the first sentence. States will not be required to engage in each of the

types of cooperation listed, bwill be allowed to choostheir means of cooperation.

(2) The science of groundwaters, hydrogeologyasdly developing. Such new and rapidly
developing scientific knwledge is mainly owned by develop8thtes and is not yet fully shared

by many developing States. i&utific and technicatooperation with developing States has
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been provided through the competent inteorati organizations. UNESCO-IHP plays a central
role in this field and is the global intergovernmental scientific programme of the United Nations
system which can respond to specific nati@mal regional needs and demands. The regional
arrangements are also developing successfuyjtalwide ranges of assistance rendered by the
competent international organizations. It wolkdappropriate to provider the obligation of
individual States to promotingisatific and technical cooperation.

(3) The obligation under this draft articlease of the modalitiesf cooperation among
States and its roots are to be found in 02 (Scientific and technical assistance to
developing States) of the 1982 United NatiQuvention on the Law of the Sea. The
Stockholm Declaration of the United Natio@enference on the Human Environment (1972)
indicates the importance of techagical assistance as a supplenterthe domestic effort of the
development and the special ciiesation of developing Statésr the purpose of development
and environmental protectionr{Rciples 9 and 12). The RDeclaration on Environment and
Development suggests the common but differegdiaesponsibilities in Principle 7. Principle 9
of this Declaration mentions that “Statghould cooperate strengthen endogenous
capacity-building for sustainable developmenirmproving scientifiacunderstanding through
exchanges of scientific anidchnological knowledge, and by enhancing the development,
adaptation, diffusion and transfer of technolsgiacluding new and innovative technologies.”

4) The cooperation under thisafirarticle mainly focuses astientific, educational and
technical cooperation. The expression, “ottwyperation” covers other possible modes of
cooperation, for example, procedural or legalistance to establish appropriate programmes or
systems. This list follows the one providadarticle 202 of the UNCLOS. It would be
appropriate to put the emphssipon the cooperation for the education and training of the
scientific and technical personraid for the capacity-building of developing States concerning
the measures for protection, monitoring or impesgessment. Suchaperation will contribute

to the development of mutuab@peration among developing Staiteshe future. The list is not

exhaustive.

(5) The elements of cooperation stipulated ia thiaft article are alsmentioned in several
conventions and treatie§.he Convention on the Protection and Use of Transboundary
Watercourses and Intetti@anal Lakes (Helsinki Convention, 199@jovides for the obligation of
mutual assistance. The Protocol on Waief Health to the 1992 Convention on the Protection
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and Use of Transboundary Watercourseslatetnational Lake¢London Protocol, 1999)
emphasizes the importance of tieducation and training of therofessional and technical staff
who are needed for managing water resouaoesfor operating systems of water supply and
sanitation” and of the “updatirgnd improvement of their knowled@nd skills”. This protocol
enumerates the aspects in which internatiomgpsrt for national action is required as follows:
(a) preparation of water-management plartsansboundary, national amd/local contexts and

of schemes for improving wateupply and sanitation; (b) impred formulation of projects,
especially infrastructure projects, in pursuancsuwh plans and schemes, in order to facilitate
access to sources of finance; (c) effectivecexion of such projects; (d) establishment of
systems for surveillance and early-warning sys, contingency plans and response capacities
in relation to water-related disease; (e) pragion of legislation needed to support the
implementation of this Prototdf) education and training dfey professional and technical
staff; (g) research into, and development oftegifective means and techniques for preventing,
controlling and reducing water-related diseasgpfieration of effective networks to monitor
and assess the provisiondaquality of water-related servigesd development of integrated
information systems and dataes; (i) achievement of quality assurance for monitoring
activities, including inter-laboratory comparability. It is also noted that the United Nations
Convention to Combat Desertiftoan (1994) provides a specific article regarding the obligations
of developed countriparties in article 6. Bnumerates such obligations and one of them is to
“promote and facilitate access affected country Parties, pigularly affected developing

country Parties, to appropria&chnology, knowledge and know-how”.

(6) The obligation of mutual cooperation is@lprovided in regional conventions. One of
the examples is the Africano@vention on the Conservationigature and Natural Resources
(2003), which sets out the obligation tmmt®urage and strengthen cooperation for the
development and use, as well as access ttransfer of, environmeally sound technologies
on mutually agreed terms”, and, to this effeot‘adopt legislative and regulatory measures
which provide forjnter alia, economic incentives for the déopment importation, transfer and

utilization of environmentally sound technoieg in the private and public sectors”.

(7) The importance of the scientific andhaical assistance is also mentioned in other
non-binding declarations. The Mar del Platdiéwe Plan adopted in the United Nations Water
Conference in 1977 points out tleek of sufficient scientific knoledge about water resources.
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With regard to groundwater, it recommends thatdbuntries should “({Pffer assistance for the
establishment or strengthening of obsensai networks for recording quantitative and
qualitative characteristics of ground4earesources; (ii) Offer astance for the establishment

of ground-water data banks and for reviewting studies, locating gaps and formulating
programmes of future investigations and prospection; (iii) Offer help, including personnel and
equipment, to make available the use of adea techniques, sues geophysical methods,

nuclear techniques, matmatical models etc™>

(8) Chapter 18 of Agenda 21 adopted inlthnted Nations Conference on Environment and
Development (1992) points out that one of ther ferincipal objectives to be pursued is “to
identify and strengthen or develop, as requiregarticular in developing countries, the
appropriate institutional, legal and financial mechanisms to ensure that water policy and its
implementation are a catalyst for sustainable social progress and economic growhd it
suggests that “All States, according to their capacity and available resources, and through
bilateral or multiléeral cooperation, including the Wed Nations and other relevant
organizations as appropriate, could implentbatfollowing activities to improve integrated
water resources management”. Development and strengthing, as appropriate, of
cooperation, including mechanisms where appatprat all levelgoncerned, namely: ...

(iv) At the global level, irproved delineation of responsities, division of labour and
coordination of intern#gonal organizations angrogrammes, including facilitating discussions
and sharing of experiences in aredategl to water resources manageméht”lt also points out
that one of the three objectives to be purst@tturrently to integrate water-quality elements
into water resource management is “humanuesss development, a key to capacity-building
and a prerequisite for implementing water-quality managem®&ntrhe Plan of Implementation

of the World Summit on Sustainable Developm@®02) also mentionechnical assistancé’

°3 The Mal del Plata Action Plan, 4, (b).
*4 Agenda 21, 18.9 (d).

1> Agenda 21, 18.12.

%16 Agenda 21, 18.38 (c).

*" The Plan of Implementation of the World Summit on Sustainable Development (2002), IV, 25.
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Article 16
Emergency situations

1. For the purpose of the present draft article, “emergency” means a situation,
resulting suddenly from natural causes onfrhuman conduct, that poses an imminent
threat of causing serious harmatquifer States or other States.

2. Where an emergency affects a temsdary aquifer or aquifer system and
thereby poses an imminent threat to States, the following shall apply:

@ The State within whose territory the emergency originates shall:

(1) without delay and by the moskpeditious means available, notify
other potentially affected States and competent international
organizations of the emergency;

(i) in cooperation with potentily affected States and, where
appropriate, competent international organizations, immediately take
all practicable measures necessitated by the circumstances to
prevent, mitigate and eliminate any harmful effect of the emergency;

(b) States shall provide saigfic, technical, logistal and other cooperation
to other States experienciag emergency. Cooperation may include coordination of
international emergency actions andneounications, making available trained
emergency response personnel, emergenppnsge equipments andpplies, scientific
and technical expertise and humanitarian assistance.

3. Where an emergency poses a threat to vital human needs, aquifer States,
notwithstanding draft article$and 6, may take measures that are strictly necessary to
meet such needs.

Commentary

(1) Draft article 16 deals with the obligationiStates in responding to actual emergency
situations that are related tamisboundary aquifers. It is to bentrasted with draft article 11
which deals with the prevention and mitigatiorcohditions that may bearmful to aquifer

States. The 1997 Watercourses Caoio® contains a similar provision in article 28. In the case
of aquifers, emergencies mighmbt be as numerous and destructive as in the case of
watercourses. However, it would Besirable to insert an article on this issue in view of the
devastating tsunami disaster along the coasteofndian Ocean, which resulted from a great
earthquake that occurred off Banda Aceh, Iregus, in December 2004. Although no definite
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studies have yet been published, a great numteguofers must have be@aegatively affected.
Owing to the destruction of the discharge psses, salinization afquifers might have
occurred. In consultation with groundwater expehis, draft article waprepared to cope with

such situations.

(2) Paragraph 1 gives the definition of “emergency”. The commentary to paragraph 1 of
article 28 of the 1997 Waitcourses Convention explains thia definition of “emergency”
contains a number of important elements, actliges several examples that are provided for
purposes of illustration. As defined, an “emergémaust cause, or pose an imminent threat of
causing, “serious harm” to oth8tates. The seriousness of kfz@m involved, together with the
suddenness of the emergency’s occurrence, jussthie measures required by the draft article.
The expression “other States” reféo both aquifer and non-aquifgtates that might be affected
by an emergency. These would usually be theeSiatwhose territories either aquifers or the
recharge or discharge zones are located. The situation constituting an emergency must arise
“suddenly”. However, the provision covers theeavhere the “emergency” can be expected by

weather forecast.

(3) As the emergency situation would pose “an imminent threat of causing serious harm”,
the State in whose territory the emergeadyginates is obligated under paragraph 2,
subparagraph (a) (i) to notifywithout delay and by the moskpeditious means available”,

other potentially affected States and competdrtmational organizations of the emergency. A
similar obligation is contained, for example tive 1986 Convention on Early Notification of a
Nuclear Accident, the 1982 United Nations Cami@n on the Law of the Sea and a number of
agreements concerning transboundary acgiféVithout delay” means immediately upon

learning of the emergency, and the phrase “by the most expeditious means available” means that
the most rapid means of communication that is accessible is to be utilized. The States to be
notified are not confined to aquifer States since non-aquifer States may also be affected by an
emergency. The subparagraph also callshiemotification of “competent international
organizations”. Such an organimen would have to be competédntparticipate in responding to
the emergency by virtue of its constituent instrument. Most frequently, such an organization
would be one established the aquifer States to deatter alia, with emergencies. Finally, the

situation may result either “fro natural causes ... or from human conduct”. While there may
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well be no liability on the part of a State for the harmful effects in another State of an emergency
originating in the former and resulting eety from natural causes, the obligations under

paragraph 2, subparagraphs (a) and (b) woaittheless apply to such an emergency.

(4) Paragraph 2, subparagraph (a) (ii) requihat a State within whose territory an
emergency originated “immediately take all practicable measures ... to prevent, mitigate and
eliminate any harmful effects of the emergency”. The effective action to counteract most
emergencies resulting from human conduct istthae taken where the industrial accident,
vessel grounding or otherdident occurs. But the paragramuuires only that all “practicable”
measures be taken, meaning those that are feasitrleable and reasonable. Further, only such
measures as are “necessitated by the circugsetaneed to be taken, meaning those that are
warranted by the factual situation of the emanyeand its possible effect upon other States.
Like paragraph 2, subparagraph (a) (i), paragBa@ubparagraph (a) (iipresees the possibility
that there will be a competent internationgarization, such as a joint commission, with which
the States may cooperate in taking the regumeasures. And finally, cooperation with
potentially affected States (again including ramuifer States) is also provided for. Such
cooperation may be especially appriate in the case of contiguoaguifers or aquifer systems

or where a potentially affected State is in aifpms to render cooperation the territory of the
aquifer State where the emergency originated.

(5) The obligation of immediate notification to other States of any natural disasters or other
emergencies that are likely to produce sudden fuheffects on the envimment of those States
is suggested in Principle 18 of the Rio Caation on Environment and Development (1992).
Several regional conventis provide for the obligation obtification without delay to the
potentially affected States, regional commissioagency and other competent organizations.
They are, for example, the Revised ProtamoShared Watercourses in the Southern African
Development Community (SADC) (2000), thapertite Interim Agreement between the
Republic of Mozambique, tHeepublic of South Africa and the Kingdom of Swaziland for
Co-operation on the Protection and Sustainblbilézation of the Water Resources of the
Incomati and Maputo Watercours@902), the Convention on the Sustainable Development of
Lake Tanganyika (2003) and the Protocol fostdinable Development afake Victoria Basin

(2003). The African Convention on the Consénraof Nature and Naral Resources (2003)
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sets out the right of the State Party to be pralideh all relevant avilable data by the other
Party in whose territory environmental emergeacyatural disaster occurs and is likely to

affect the natural resources of the former State.

(6) Some of the conventiomsve established mechanisms or systems for the early
notification of emergency situations. &onvention on the Protection and Use of
Transboundary Watercourses and Internatibaies (Helsinki Convention, 1992) provides that
“The Riparian Parties sl without delay inform each othebaut any critical situation that may
have transboundary impact” and provides forahkgation to set up, wherappropriate, and to
operate coordinated gint communication, warning andaam systems. The Convention on
Cooperation for the Protection and Sustain&lde of the River Danube (1994) establishes a
“coordinated or joint communication, warniagd alarm systems” and provides for the
obligation to consult on ways and meansafmonizing domestic communication, warning and
alarm systems and emergency plans. Thed&gent on Cooperation for the Protection and
Sustainable Use of the Waters of the SpaRisituguese Hydrographic Basins (1998) provides
for the obligation of the Parties of establighmhor improvement gbint or coordinated

communication systems to transmit eaxigrning or emergency information.

(7) Paragraph 2, subparagraph (b) sets @ubktigation of assistance by all the States
regardless of whether they are experiencing in any way the serious harm arising from an
emergency. Groundwater scientists and admat@®ts are unanimous in recognizing the need
for joint efforts by all the States to cope effectively with an emergency. Assistance required
would relate to coordination of emergeragtions and communication, providing trained
emergency response personnel, response equipiaeth supplies, exteing scientific and

technical expertise and humanitarian assistance.

(8) UNESCO-IHP has the project “Groundwdiar Emergency Situations” (GWES). The
aim of the project is to consider naturatlaman-induced catastrophic events that could
adversely influence human health and life smatlentify in advance potential safe, low
vulnerability groundwater resourceshich could temporarily replace damaged supply systems.
Secure drinking water for endangered populatisrmne of the highégriorities during and

immediately after disasters.
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(9) Paragraph 3 provides for the exceptionthéobligations under draft articles 4 and 6 in
an emergency. Aquifer States may tempoyatdrogate from the obligations under those draft
articles where water is critical for the populattoralleviate an emergency situation. Although
the 1997 Watercourses Convention doetscontain such a clausethre case of aquifers special
account should be taken in an emergency situatiomtal human needs. For example, in the
case of natural disasters, such as earthquakésods, an aquifer Stataust immediately satisfy
the need of their population for drinking watén. the case of watercourses, the States could
meet such requirement without derogation fromdbligations as the recharge of the water to
the watercourses would be likely to be sufficieHbwever, in the case of the aquifers, the States
concerned would not be able to do so as there would be no recharge or little recharge.
Accordingly, the States must be entitled to eitghe aquifer temporarily without fulfilling the
obligations under draft articlesand 6. However, the present article deals only with the
temporary derogation. There might be cases evtlexr States would not be able to fulfil the
obligations in other draft articles also in an egegricy. In such a case, the States could invoke
such circumstances precluding wrongf@esién general international law suchferxe majeure,

distress or necessity.

Article 17
Protection in time of armed conflict

Transboundary aquifers or aquifer sysseand related indtations, facilities and
other works shall enjoy the protection acted by the principles and rules of
international law applicable in international and non-international armed conflicts and
shall not be used in violatiaf those principles and rules.

Commentary

(1) Draft article 17 concerns the protectiorb®accorded to transboundary aquifers and

related installations itime of armed anflict. The 1997 Watercours€onvention contains an

article regarding the same subject and the basic idea of the present article is the same. This dra
article, which is without prejudic® existing law, does not lay down any new rule. It simply
serves as a reminder that the principles and rules of international law applicable in international
and internal armed conflict caib important provisions conceng water resources and related
works. These provisions fall generally into teategories: those concerning the protection of

water resources and related works; and those dealing with the utilization of such water resource:
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and works. Since detailed regulation of thitject matter would be beyond the scope of a
framework instrument, draft article 17 does no more than to refer to each of these categories of

principles and rules.

(2) Draft article 17 is not addssed only to aquifer States, in view of the fact that
transboundary aquifers and rethigorks may be utilized or aitked in time ofirmed conflict
by non-aquifer States as well. The draft articjgisicipal function is to serve as a reminder to

all the States of the applicability of theM@f armed conflict to transboundary aquifers.

(3) The obligation of the aquifer Stategptotect and utilize transboundary aquifers and
related works in accordance with the present dwditles should remain in effect even during
the time of armed conflictWarfare may, however, affecatrsboundary aquifers as well as the
protection and utilization thereof by aquifer States. In such cases, draft article 17 makes it clear
that the rules and principles governing armexflict apply, including various provisions of
conventions on international hunimian law to the extent th#fte States in question are bound
by them. For example, the poisoning of wat@pplies is prohibited by the Hague Convention of
1907 Concerning the Laws and Customs of LAfatfare and article 5df Protocol | of 1977
Additional to the Geneva Conventions of 12gist 1949, while articl&6 of that Protocol
protects dams, dikes and other works from attdbkt “may cause the release of dangerous
forces and consequent severgskes among the civilian populationSimilar protections apply in
non-international armedaflicts under article 14 and 15 of Protocol Il Additional to the 1949
Geneva Conventions. Also reént to the protection of wateesources in time of armed
conflict is the provision oProtocol | that “Care shall be taken warfare to protect the natural
environment against widespread, long-term anérgedamage.” In cases not covered by a
specific rule, certain fundamental protections d&@ded by the “Martens clause”. That clause,
which was originally inserted in the Predmbf the Hague Conventions of 1899 and 1907 and
has subsequently been included in a number mieations and protocolapw has the status of
general international law. In essence, it prosithat even in cases not covered by specific
international agreements, civilians and combistaemain under the protection and authority of
the principles of internatiohéaw derived from established custom, from the principles of
humanity and from the dictates of public conscienearagraph 2 of dradtrticle 5 of the present
draft articles, provides that reconciling a conflict betweeutilizations of transboundary
aquifers special attention is to be ptodhe requirement of vital human needs.
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Article 18
Data and information concer ning national defence or security

Nothing in the present draft articles obliges a State to provide data or information
the confidentiality of which is essential to rtational defence oesurity. Nevertheless,
that State shall cooperate in good faith vather States with a view to providing as
much information as podse under the circumstances.

Commentary

(1) Draft article 18 creates a very narroveegtion to the requiremeof draft articles

requiring provision of information. The samée is provided in the 1997 Watercourses
Convention. States cannot be raalaly expected to agree to thelease of information that is

vital to their national defence or security. At the same time, however, an aquifer State that may
experience adverse effects oAphed measures should not e datirely without information
concerning those possible effects. Draft &tiB therefore requires the State withholding
information to “cooperate in good faith with thdnet States with a view to providing as much
information as possible under thecumstances”. Th&ircumstances” referretb are those that

led to the withholding of the data or imfpation. The obligation to provide “as much

information as possible” could be fulfilled in many cases by furnishing a general description of
the manner in which the measures would alter tmglition of the aquifer oaffect other States.

The draft article is thus intended to achieve a balance between the legitimate needs of the State:
concerned: the need for the confidentialitysehsitive information, on one hand, and the need

for information pertaining to Esible adverse effects of plaheeasures, on the other. As

always, the exception created by draft articlesl®ithout prejudice to the obligations of the

planning State under draft articles 4 and 6.

(2) The inclusion of this draft article was onetloé most contentious issues discussed in the
Commission. Some members were of the vieat fluch a provision could lend itself to abuse
and had difficulty imagining a situation wheretinaal security issues should take precedence
over the other provisions of the drafticles. They were of the view that such an article should
not be included. It was also stressed thiatlar31 of the 1997 Wateourses Convention limited
the discretion of the State for exemption to acmhigher extent. It requires the data and
information to be vital (and not essential)teonational defence andaeity. Other members

expressed the view that such protection wagmibst importance to States and would be called
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for by the Sixth Committee. They argued that, in many circumstances, the draft articles required
States to share more information than was strictly necessary for the protection of the aquifer and
aquifer system. Moreover, they were of thewithat the protection of information vital to

national security would not unduly interfere witte functioning of the other provisions of the

draft articles.

(3) It is also noted that a suggestion was ntadeldd the protection of industrial secrets and
intellectual property to the text of the draft ddjdn line with article 14 of the draft articles on
Prevention of Transboundary Harm from Halrais Activities. Howeer, some members
considered it was unclear whether such a ptioteevas necessary or helpful in the case of
transboundary aquifers and expressencern that such an exemption might be too broad in the
groundwater context. In any event the exiséeof intellectual property could be one of the

factors to be considered intdamining what data is reaglibvailable under draft article 8.

Article 19
Bilateral and regional agreements and arrangements

For the purpose of managing a particttansboundary aquifer or aquifer system,
aquifer States are encouraged to enter into a bilateral or regional agreements or
arrangement among themselves. Such agreement or arrangement may be entered into
with respect to an entire aquifer or aquggstem or any part thereof or a particular
project, programme or utilization except insofar as the agreement or arrangement
adversely affects, to a significant exteng thilization, by one or more other aquifer
States of the water in that aquifer guder system, without their express consent.

Commentary

(1) The importance of bilateral or regionategments and arrangements that take due
account of the historical, politicatocial and economic characttiés of the region and of the
specific transboundary aquifer must be stres3duk first sentence calls upon the aquifer States
to cooperate among themselves and encouthges to enter into bilateral or regional
agreements or arrangements for the purpose nagiag the particular transboundary aquifer.
The concept of reserving the matter to the grougpqoifer States concerned with the particular

aquifer is based on the principles that ardah in the United Nations Convention on the Law
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of the Se&™® It also corresponds to the “watercouasgeements” provided for in article 3 of
the 1997 Watercourses Convention. In the caseiidéce watercoursesymerous bilateral
and regional agreements have been conclutiedvever, in the case of groundwaters, such
international collective measures are still in an embryonic stage and the framework for
cooperation remains to Ipeoperly developed. Therefotlage term “arrangement” has been
added in this paragraph. This paragraph piswgides that the States concerned should have

equal opportunity to participate such agreements or arrangements.

(2) Such agreements or arrangements may be entered into with respect to an entire aquifer c
aquifer system or any part thereof or a patéic project, programme or utilization. When an
agreement or arrangement is for the entire aquifer or aquifer system, all the aquifer States
sharing the same aquifer or aquifer systenmasst likely to be involved except for some rare

cases. On the other hand, when an agreemeamtargement is for any part of the aquifer or

aquifer system or for a particular project, oalfew of the aquifer States sharing the same

aquifer would be involved. In any event, tleesnd sentence obligates emguifer States not to

enter into an agreement or arrangement which would adversely affect the position of the
excluded aquifer States Waut their express consent. It does not mean to give a veto power to

those other States.

%8 UNCLOS, article 118 (Cooperation of States in the Conservation and Management of Living Resources of the
High Seas) and article 197 (Cooperation on Global or Regional Basis).
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CHAPTER VII
RESPONSIBILITY OF INTERNATIONAL ORGANIZATIONS
A. Introduction

77.  Atits fifty-second session (2000), tBemmission decided to include the topic
“Responsibility of internatiorlarganizations” in its long-term programme of watk. The
General Assembly, in paragta 8 of its resolution 55/152 of 12 December 2000, took note of
the Commission’s decision with regard to the keagn programme of work, and of the syllabus
for the new topic annexed to the Commission’s 2@Qort. The Assemblyn paragraph 8 of its
resolution 56/82 of 12 December 2001, requestedCttimmission to begin its work on the topic
“Responsibility of internonal organizations”.

78.  Atits fifty-fourth session, the Commiesidecided, at its 2717th meeting, held

on 8 May 2002, to include the topic in its prograenaf work and appointed Mr. Giorgio Gaja as
Special Rapporteur for the topfC. At the same session, the Commission established a Working
Group on the topic. The Working Group in its repObriefly considered the scope of the topic,
the relations between the n@noject and the draft articles on “Responsibility of States for
internationally wrongful acts”, qe#ions of attribution, issuesglating to the responsibility of
member States for conduct that is attributedn international organization, and questions
relating to the content of ternational responsibility, impheentation of responsibility and
settlement of disputes. At the end of itsyfifourth session, the Commission adopted the report
of the Working Group®

*9 Official Records of the General Assembly, Fifty-fifth Session, Supplement No. 10 (A/55/10),
para. 729.

520 | pid., Fifty-seventh Session, Supplement No. 10 (A/57/10 and Corr.1), paras. 461-463.
%21 |bid., paras. 465-488.
%22 |bid., para. 464.
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79. From its fifty-fifth (2003) to its fifg seventh (2005) sessis, the Commission had
received and considered threpags from the Special Rapporteftand provisionally adopted
draft articles 1 to 16 [15F*

B. Consideration of thetopic at the present session

80.  Atthe present session, the Commission haddéfthe fourth report of the Special
Rapporteur (A/CN.4/564 and Addahd 2), as well as writtesomments received so far from

international organizations and from governméftts.

81. The fourth report of the Special Rapportdike the previous reports, followed the
general pattern of the articles on ResponsyhilitStates for internationally wrongful
acts.

82. The fourth report contained dBaft articles. Eight dra#rticles corresponded to those
contained in Chapter V of thaaticles on Responsibility of Statés internationally wrongful
acts, under the heading “Circumstances precludirangfulness”. Fivalraft articles dealt

with the responsibility of a State in connectwith the wrongful act of an international

organization.

83. The Special Rapporteur presenteddlght draft articles relating to
circumstances precluding wrongfulness, nigndraft articles 17 to 24: article 17

%2 AICN.4/532 (first report), A/ICN.4/541 (second report) and A/CN.4/553 (third report).

2% Draft articles 1 to 3 were adopted at the fifty-fifth session (2003), draft articles 4 to 7 at the fifty-sixth session
(2004) and draft articles 8 to 16 [15] at the fifty-seventh session (2005).

% Following the recommendations of the Commissiofii¢ial Records of the General Assembly, Fifty-seventh

Session, Supplement No. 10, (A/57/10 and Corr.1), paras. 464 and 488 ibidl, Fifty-eighth Session, Supplement

No. 10 (A/58/10), para. 52.), the Secretariat, on annual basis, has been circulating the relevant chapter of the report
of the Commission to international organizations asking for their comments and for any relevant materials which
they could provide to the Commission. For comments from Governments and international organizations,

see A/ICN.4/545, A/ICN.4/547, AICN.4/556 and A/CN.4/568 and Add.1.
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“Consent”>? article 18 “Self-defence™’ article 19 “Countermeasure¥® article 20

“Force majeure”,*® article 21 “Distress®® article 22 “Necessity®* article 23 “Compliance

% Draft article 17 reads as follows:
Consent

Valid consent by a State or an international organization to the commission of a given act by
another international organization precludes the wrongfulness of that act in relation to that State or the
former organization to the extent that the act remains within the limits of that consent.

527 Draft article 18 reads as follows:
Self-defence

The wrongfulness of an act of an international organization is precluded if the act constitutes a
lawful measure of self-defence taken in conformity with the Charter of the United Nations.

%% Draft article 19 reads as follows:
Counter measures
Alternative A
[.]
Alternative B

The wrongfulness of an act of an international organization not in conformity with an international
obligation towards another international organization [or a State] is precluded if and to the extent that the
act constitutes a lawful countermeasure taken against the latter organization [or the State].

2 Draft article 20 reads as follows:
Force majeure

1. The wrongfulness of an act of an international organization not in conformity with an international
obligation of that organization is precluded if the act is ddert® majeure, that is, the occurrence of an
irresistible force or of an unforeseen event, beyond the control of the organization, making it materially
impossible in the circumstances to perform the obligation.

2. Paragraph 1 does not apply if:

@ The situation oforce majeure is due, either alone or in combination with other factors, to
the conduct of the organization invoking it; or

(b) The organization has assumed the risk of that situation occurring.
0 Draft article 21 reads as follows:
Distress

1. The wrongfulness of an act of an international organization not in conformity with an international
obligation of that organization is precluded if the author of the act in question has no other reasonable way,
in a situation of distress, of saving the author’s life or the lives of other persons entrusted to the author’s
care.

2. Paragraph 1 does not apply if:

(a) The situation of distress is due, either alone or in combination with other factors, to the
conduct of the organization invoking it; or

(b) The act in question is likely tweate a comparable or greater peril

8L Draft article 22 reads as follows:
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with peremptory norms™? and article 24 “Consequencesimfoking a circumstance precluding

wrongfulness®*

84. Draft articles 17 to 24 are closelypdelled on the corresponding articles on
Responsibility of States for inteationally wrongful acts, namelgrticles 20 to 27. In the view
of the Special Rapporteur, the griples contained in the chaptan “Circumstances precluding
wrongfulness” were equally alpgable to international orgarations, although in some cases
they needed to be adjusted to fit the particokture of internatiodarganizations. Although
the available practice with regard to circtamces precluding wrongfulness was limited, clear
parallels could be drawn betweStates and international orgartipas in this regard. Thus,
there was no reason for departing from the gersgnaloach taken in the context of States.
However, this did not signify that the prowies would apply the same way in the case of

international organizations.

Necessity

1. Necessity may not be invoked by an international organization as a ground for precluding the
wrongfulness of an act not in conformity with an international obligation of that organization unless the act:

@ Is the only means for the organization to safeguard against a grave and imminent peril an
essential interest that the organization has the function to protect; and

(b) Does not seriously impair an essential interest of the State or States towards which the
obligation exists, or of the international community as a whole.
2. In any case, necessity may not be invoked by an international organization as a ground for
precluding wrongfulness if:

(@ The international obligation in question exatsdhe possibility of invoking necessity; or

(b) The organization has contributed to the situation of necessity.

32 Draft article 23 reads as follows:
Compliance with peremptory norms

Nothing in this chapter precludes the wrongfulness of any act of an international organization
which is not in conformity with an obligation arising under a peremptory norm of general international law.

% Draft article 24 reads as follows:
Article24
Consequences of invoking a circumstance precluding wrongfulness

The invocation of a circumstance precluding wrongfulness in accordance with this chapter is
without prejudice to:

@ Compliance with the obligation in question, if and to the extent that the circumstance
precluding wrongfulness no longer exists;

(b) The question of compensation for any material loss caused by the act in question.
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85. The Special Rapporteur also presented dratles relating to the responsibility of a
State in connection with the wrongful act ofiaternational organization namely draft articles
25 to 29: article 25 “Aid or assistance b$tate in the commission of an internationally
wrongful act by an intmational organization®™* article 26 “Direction and control exercised by
a State over the commission of an intewraily wrongful act by an international

1535

organization® article 27 “Coercion of an inteational organization by a Stat&® article 28

“Use by a State that is a member of an irdaéamal organization of thseparate personality of

5% Draft article 25 reads as follows:

Aid or assistance by a Statein the commission of an internationally
wrongful act by an international organization

A State which aids or assists an international organization in the commission of an internationally
wrongful act by the latter is internationally responsible for doing so if:

@ That State does so with knowledge of the circumstances of the internationally wrongful
act; and

(b) The act would be internationally wrongful if committed by that State.
% Draft article 26 reads as follows:

Direction and control exercised by a State over the commission of
an internationally wrongful act by an international organization

A State which directs and controls an intgional organization in the commission of an
internationally wrongful act by the latter is internationally responsible for that act if:

@ That State does so with knowledge of the circumstances of the internationally wrongful
act; and

(b) The act would be internationally wrongful if committed by that State.
% Draft article 27 reads as follows:
Coercion of an international organization by a State

A State which coerces an international organization to commit an act is internationally responsible
for that act if:

(a) The act would, but for the coercion, be an internationally wrongful act of that
international organization; and

(b) That State does so with knowledge of the circumstances of the act.
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that organization®® and article 29 “Responsibility of a State that is a member of an

international organization for the interratally wrongful act of that organization®

86. In presenting these articles, the Special Rappostated that Chapter IV of Part One of
the articles on Responsibility of States for intionally wrongful acts deals with aid or
assistance, direction or control and coerciomiy State in the commission of the wrongful act
by another State. That chapter does not addfee question of such relationships between a
State and an international orgzattion. Draft articles 25 to 2d¢er that gap and they largely
correspond to articles 16 to 18Résponsibility of States for internationally wrongful acts.
Draft articles 28 and 29 are unique to this topid have no equivalent ithe articles of State

responsibility.

87. The Commission considered the fourth repbthe Special Rapporteur at its 2876th

to 2879th and 2891st to 2895th meetings, from 16 to 19 May and from 11 to 14 and 18 July 200¢
respectively. At its 2879th meeting, on 19 May 2006, and its 2895th meeting, on 18 July 2006,
the Commission referred draft articles 17 to 24 and 25 to 29 to the Drafting Committee.

¥ Draft article 28 reads as follows:
Use by a State that isa member of an international organization of
the separ ate personality of that organization
1. A State that is a member of an international organization incurs international responsibility if:

@ It avoids compliance with an international obligation relating to certain functions by
transferring those functions to that organization; and

(b) The organization commits an act that, if taken by that State, would have implied non-
compliance with that obligation.

2. Paragraph 1 applies whether or not the act in question is internationally wrongful for the
international organization.

58 Draft article 29 reads as follows:

Responsibility of a Statethat isa member of an international organization
for the internationally wrongful act of that organization

Except as provided in the predegl articles of this chapter, a State that is a member of an
international organization is not responsible for an internationally wrongful act of that organization
unless:

@ It has accepted with regard to the injureddiuarty that it could be held responsible; or

() It has led the injured third party to rely on its responsibility.
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88. The Commission considered and adophedeport of the Drafting Committee on
draft articles 17 to 24 at its 2884th meetiog,8 June 2006, and draft articles 25 to 30 at
its 2902nd meeting on 28 July 2006 (section C.1 below).

89.  Atits 2910th meetings on 8 August 2006, the Commission adopted the commentaries to
the aforementioned drafttanies (section C.2 below).

C. Text of thedraft articles on responsibility of international
organizations provisionally adopted so far by the
Commission

1. Text of thedraft articles

90. The text of the draft articles provisitigaadopted so far by the Commission is

reproduced below.
RESPONSIBILITY OF INTERNATIONAL ORGANIZATIONS

PART ONE

THE INTERNATIONALLY WRONGFUL ACT OF
AN INTERNATIONAL ORGANIZATION

CHAPTER |
INTRODUCTION
Article 1°%°

Scope of the present draft articles

1. The present draft articles applytih@ international responsibility of
an international organization for an #iwat is wrongful under international
law.

¥ For the commentary to this article, $2féicial Records of the General Assembly, Fifty-eighth Session,
Supplement No. 10 (A/58/10), pp. 34-37.
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2. The present draft articles also applytte international responsibility of a State
for the internationally wrongful actf an international organization.

Article 2°%
Useof terms

For the purposes of the present draft Esicthe term “international organization”
refers to an organization established ligeaty or other instrument governed by
international law and possessing its own international legal personality. International
organizations may include as members, in addition to States, other entities.

Article 3>
General principles

1. Every internationally wrongful act of an international organization entails the
international responsibility dhe international organization.

2. There is an internationally wrongful adtan international organization when
conduct consisting of aaction or omission:

(@ Is attributable to the internatidnarganization under ternational law;
and

(b) Constitutes a breach of an interpatl obligation of tht international
organization.

CHAPTER [1°#
ATTRIBUTION OF CONDUCT TO AN INTERNATIONAL ORGANIZATION
Article 4%

General ruleon attribution of conduct
to an international organization

1. The conduct of an organ or agenanfinternational organization in the
performance of functions of that organ or a@gsdrall be considered as an act of that
organization under inteational law whatever position the organ or agent holds in respect
of the organization.

0 For the commentary, séad., pp. 38-45.

541

For the commentary, ségd., pp. 45-49.
2 For the commentary to this chapter, ##d., Fifty-ninth Session, Supplement No. 10 (A/59/10), pp. 100-103.

>3 For the commentary to this article, skiel., pp. 104-109.
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2. For the purposes of paragraph 1, thentéagent” includes officials and other
persons or entities through whom the organization®4tts.

3. Rules of the organization shall applythe determination of the functions of its
organs and agents.

4. For the purpose of the present draft ktitrules of the organization” means,
in particular: the constituent instrumendggcisions, resolutions and other acts taken
by the organization in accordance with thdasstruments; and established practice of
the organization™

Article 5°%

Conduct of organsor agents placed at the disposal of
an international organization by a State or another
international organization

The conduct of an organ of a Stateanrorgan or agent of an international
organization that is placed at the disposarmther international organization shall be
considered under international law an acdthef latter organization if the organization
exercises effective control over that conduct.

Article 6>
Excess of authority or contravention of instructions

The conduct of an organ or an agenaofinternational @anization shall be
considered an act of that organization undtrirational law if the organ or agent acts
in that capacity, even though the conduct excésglauthority of that organ or agent or
contravenes instructions.

Article 7°®

Conduct acknowledged and adopted by an
international organization asitsown

Conduct which is not attributable &m international organization under the
preceding draft articles shall nevertheless be considered an act of that international

** The location of paragraph 2 may be reconsidered at a later stage with a view to eventually placing all definitions
of terms in article 2.

> The location of paragraph 4 may be reconsidered at a later stage with a view to eventually placing all definitions
of terms in article 2.

% For the commentary to this article, $féicial Records of the General Assembly, Fifty-ninth Session,
Supplement No. 10 (A/59/10), pp. 110-115.

>’ For the commentary, séad., pp. 116-120.
8 For the commentary, ségd., pp. 120-122.
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organization under internationaw if and to the extent that the organization
acknowledges and adopts tlenduct in question as its own.

CHAPTER 111°%
BREACH OF AN INTERNATIONAL OBLIGATION
Article 8°°
Existence of a breach of an international obligation

1. There is a breach of an internatioolligation by an international organization
when an act of that international organiaatis not in conformity with what is required
of it by that obligation, regardés of its origin and character.

2. Paragraph 1 also applies to the bre#dm obligation under international law
established by a rule of@hnternational organization.

Article 9>
I nternational obligation in forcefor an international organization

An act of an international organtan does not constitute a breach of an
international obligatin unless the international orgartina is bound by the obligation in
question at the time the act occurs.

Article 10°%
Extension in time of the breach of an international obligation

1. The breach of an international obliipn by an act of an international
organization not having a continuing charactecurs at the moment when the act is
performed, even if its effects continue.

2. The breach of an international olliipn by an act of an international
organization having a continuing charaagtends over the entire period during which
the act continues and remains not in ocomifity with the international obligation.

3. The breach of an international obligatirequiring an international organization
to prevent a given event occurs when thengéwccurs and extends over the entire period
during which the event continues and remaiot in conformity with that obligation.

> For the commentary to this chapter, €éfcial Records of the General Assembly, Sixtieth Session,
Supplement No. 10 (A/60/10) pp. 86-87.

%0 For the commentary to this article, skiel., 87-90.
! For the commentary, séad., p. 91.

%2 For the commentary, séad., p. 92.
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Article 11°%3
Breach consisting of a composite act

1. The breach of an international obligatiby an international organization through
a series of actions and omissions definedggregate as wrongful, occurs when the
action or omission occurs which, taken witk tither actions or omissions, is sufficient
to constitute the wrongful act.

2. In such a case, the breach extends over the entire period starting with the first of
the actions or omissions of the series and lEstas long as these actions or omissions
are repeated and remain not in confity with the international obligation.

CHAPTER V>

RESPONSIBILITY OF AN INTERNATIONAL ORGANIZATION
IN CONNECTION WITH THE ACT OF A STATE OR ANOTHER
INTERNATIONAL ORGANIZATION

Article 12°%°

Aid or assistancein the commission of
an internationally wrongful act

An international organization which aidsassists a State or another international
organization in the commission of an intdroaally wrongful act by the State or the
latter organization is internatioliyaresponsible for doing so if:

(@ That organization does so with kniedge of the circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that
organization.

Article 13>°

Direction and control exercised over the commission
of an internationally wrongful act

An international organization whichrdcts and controls a State or another
international organization in the commission of an internationally wrongful act by the
State or the latter organization is intationally responsible for that act if:

3 For the commentary, séad.

554

For the commentary to this chapter, d#d., pp. 92-96.

*® For the commentary to this article, skiel., pp. 96-97.

556

For the commentary, séad., pp. 97-99.
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(@ That organization does so with kniedge of the circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that
organization.

Article 14>
Coercion of a State or another international organization

An international organization which eaes a State or another international
organization to commit an act is intetioaally responsible for that act if:

(@ The act would, but for the coercion, & internationally wrongful act of
the coerced State or international organization; and

(b) The coercing international orgaation does so with knowledge of the
circumstances of the act.

Article 15 [16]>%®

Decisions, recommendations and authorizations addr essed
to member States and international organizations

1. An international organization incurgernational respoisility if it adopts a
decision binding a member State or international organization to commit an act that
would be internationally wrongful if committed by the former organization and would
circumvent an international ob&gjon of the former organization.

2. An international organization inlinternational responsibility if:

(@ It authorizes a member State or international organization to commit an
act that would be internationally wrongful if committed by the former organization and
would circumvent an intertianal obligation of the former organization, or recommends
that a member State or international organization commit such an act; and

(b) That State or international organization commits the act in question in
reliance on that authoazon or recommendation.

3. Paragraphs 1 and 2 apply whether orthetact in question is internationally
wrongful for the member State or intational organization to which the decision,
authorization or recomemdation is directed.

7 For the commentary, séad., pp. 99-100.

%% For the commentary, séad., pp. 101-105. The square bracket refers to the corresponding article in the
third report of the Special Rapporteur (A/CN.4/553).
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Article 16 [15]>*°
Effect of this chapter

This chapter is without prejudice to timernational responsibility of the State or
international organization which commits the ctuestion, or of any other State or
international organization.

CHAPTER V
CIRCUMSTANCES PRECLUDING WRONGFULNESS
Article 17°%
Consent

Valid consent by a State or an intdroaal organization to the commission of a
given act by another internatial organization precludes theongfulness of that act in
relation to that State or the former organization to the extent that the act remains within
the limits of that consent.

Article 18>
Salf-defence

The wrongfulness of an act of an int&innal organization is precluded if the act
constitutes a lawful measure of self-defetadeen in conformity with the principles of
international law embodied inglCharter of the United Nations.

%9 For the commentary, séad., p. 105.

%0 For the commentary, see section C.2 below.

%! For the commentary, see section C.2 below.
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Article 19°%
Countermeasures
%563
Article 20°%
Force majeure

1. The wrongfulness of an act of an mi&ional organizabin not in conformity
with an international obligation of thatganization is precluded if the act is due to
force majeure, that is, the occurrence of an irréisile force or of an unforeseen event,
beyond the control of the organization,kimay it materially impossible in the
circumstances to perform the obligation.

2. Paragraph 1 does not apply if:

(@ The situation oforce majeure is due, either alone an combination with
other factors, to the conductthie organization invoking it; or

(b) The organization has assumed the risk of that situation occurring.
Article 21°%®
Distress

1. The wrongfulness of an act of an mi@&ional organizatin not in conformity

with an international obligation of that orgaation is precluded if the author of the act in
guestion has no other reasonable way, in at@taf distress, of saving the author’s life
or the lives of other persons entrusted to the author’s care.

2. Paragraph 1 does not apply if:

(@ The situation of distress is due, eitlaéwne or in combination with other
factors, to the conduct tiie organization invoking it; or

(b) The act in question is likely to create a comparable or greater peril.

%2 For the commentary, see section C.2 below.

3 Draft article 19 concerns countermeasures by an international organization in respect of an internationally
wrongful act of another international organization or a State as circumstances precluding wrongfulness. The text of
this draft article will be drafted at a later stage, when the issues relating to countermeasures by an international
organization will be examined in the context of thgliementation of the responsibility of an international

organization.

%4 For the commentary, see section C.2 below.

%5 For the commentary, see section C.2 below.
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Article 22
Necessity

1. Necessity may not be invoked byiaternational organization as a ground for
precluding the wrongfulness of an act notamformity with an international obligation
of that organization unless the act:

(@ Is the only means for the organization to safeguard against a grave and
imminent peril an essential interest of the international community as a whole when the
organization has, in accordance with international law, the function to protect that
interest; and

(b) Does not seriously impair an esselnti¢erest of the State or States
towards which the obligation exists, ortbé international community as a whole.

2. In any case, necessity may not be indolg an international organization as a
ground for precluding wrongfulness if:

(@ The international obligation in question excludes the possibility of
invoking necessity; or

(b) The organization has contributed to the situation of necessity.
Article 23°°
Compliance with peremptory norms

Nothing in this chapter precludes the wgtuiness of any act of an international
organization which is not inonformity with an obligatin arising under a peremptory
norm of general iternational law.

Article 24°%®
Consequences of invoking a circumstance precluding wrongfulness

The invocation of a circumstance precluding wrongfulness in accordance with
this chapter is without prejudice to:

(@ Compliance with the obligation in ques, if and to the extent that the
circumstance precluding wrongfulness no longer exists;

(b) The question of compensation for any material loss caused by the act in
question.

%6 For the commentary, see section C.2 below.

%7 For the commentary, see section C.2 below.

%8 For the commentary, see section C.2 below.
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CHAPTER (x)°®

RESPONSIBILITY OF A STATE IN CONNECTION WITH
THE ACT OF AN INTERNATIONAL ORGANIZATION

Article 25°7°

Aid or assistance by a Statein the commission of an internationally
wrongful act by an international organization

A State which aids or assists an international organization in the commission of
an internationally wrongful act by the latis internationally responsible for doing
so if:

@ That State does so with knowledgfethe circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that
State.

Article 26°™

Direction and control exercised by a State over the
commission of an internationally wrongful act by
an international organization

A State which directs and contra@ls international organization in the
commission of an internationally wrongful dwt the latter is intemtionally responsible
for that act if:

@ That State does so with knowledgfethe circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrongful if committed by
that State.

9 The location of this chapter will be determined at a later stage.
% For the commentary, see section C.2 below.

> For the commentary, see section C.2 below.
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Article 27°7
Coercion of an international organization by a State

A State which coerces an international organization to commit an act is
internationally responsié for that act if:

@ The act would, but for the coercion, &e internationally wrongful act of
that international organization; and

(b) That State does so with knowledgfethe circumstances of the act.
Article 28°"

I nternational responsibility in case of provision of
competence to an international organization

1. A State member of an interratal organization incurs international
responsibility if it circumvents one of itsteérnational obligations by providing the
organization with competence in relatiorthat obligation, and the organization commits
an act that, if committed by that State, wolaée constituted a breach of that obligation.

2. Paragraph 1 applies whether or not theraquestion is internationally wrongful
for the international organization.

Article 29°™

Responsibility of a State member of an international organization for the
internationally wrongful act of that organization

1. Without prejudice to draft articles 2528, a State member of an international
organization is responsible for an interoaally wrongful act of that organization if:

@ It has accepted responsibility for that act; or
(b) It has led the injured party to rely on its responsibility.

2. The international responsibility of aag# which is entailed in accordance with
paragraph 1 is presumed to be subsidiary.

2 For the commentary, see section C.2 below.
"2 For the commentary, see section C.2 below.

™ For the commentary, see section C.2 below.
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Article 30°"
Effect of this chapter

This chapter is without prejudice ttoe international rgmnsibility, under other
provisions of these draft articles, of théeimational organization which commits the act
in question, or of any othénternational organization.

2. Text of thedraft articleswith commentariesthereto adopted
by the Commission at itsfifty-eighth session

91. The text of the draft articles together waitimmentaries thereto provisionally adopted by

the Commission at its fifty-eighth session is produced below.
CHAPTER YV
CIRCUMSTANCES PRECLUDING WRONGFULNESS
General commentary

(1) Under the heading “Circumstances precluding wrongfulness” articles 20 to 27 on
responsibility of States for internationally wrongful &€tsonsider a series of circumstances
that are different in nature but are brought togetly their common effect. This is to preclude
wrongfulness of conduct that wouttherwise be in breach of arténnational obligation. As the
commentary to the introduction to the relevant chapter explditisese circumstances apply to
any internationally wrongful act, whatever g@urce of the obligation; they do not annul or
terminate the obligation, but provide atjisation or excuse for non-performance.

(2) Also with regard to circumstances prechgliwrongfulness, available practice relating to
international organizations is limited. Moreover, certain circumstances are unlikely to occur in
relation to some, or even most, international organizations. However, there would be little

reason for holding that circunastces precluding wrongfulnessaainduct of States could not be

" For the commentary, see section C.2 below.

57 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1),
pp. 169-211.

7 Ibid., p. 169, para. 2.
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relevant also for internatioharganizations: that, for insbce, only States could invoke
force majeure. This does not imply that there should be a presumption that conditions under
which an organization may invoke a certain eimstance precluding wrongfulness are the same

as those applicable to States.

Article 17
Consent

Valid consent by a State or an intdroaal organization to the commission of a
given act by another internatial organization precludes thveongfulness of that act in
relation to that State or the former organization to the extent that the act remains within
the limits of that consent.

Commentary

(1) This text corresponds to article 20 on resfimlity of States for internationally wrongful

578

acts>’® As the commentary explaifS, this article “reflects the basic international law principle

of consent”. It concerns “conden relation to a particular siion or a partiglar course of
conduct”, as distinguished from “consent ifation to the underlying obligation itself®°

(2) Like States, internationafganizations perform severahittions which would give rise
to international responsibility wetbey not consented to byState or another international
organization. What is genengllelevant is consent by the State on whose territory the
organization’s conduct takes placglso with regard to intemtional organizations, consent
could affect the underlying obligation, or contenly a particular sit@tion or a particular

course of conduct.

(3) As an example of consethiat renders a specific conductthe part of an international
organization lawful, oneauld give that of a State allowing avestigation to be carried out on
its territory by a commission of inquirytsep by the United Nations Security Courtél.

% |bid., p. 173, with the related commentary, at pp. 173-177.
" |bid., p. 173, para. 1.
%0 |pid., p. 174, para. 2.

%! For the requirement of consent, see para. 6 of the Declaration annexed to General Assembly resolution 46/59
of 9 December 1991.
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Another example is consent by a State to the verification of the electoral process by an
international organizatioff> A further, and specific, exampiee consent to the deployment of
the Aceh Monitoring Mission in Indonesia, following an invitation addressed in July 2005
by the Government of Indonesia to teeropean Union and seven contributing

States®®

4) Consent dispensing with the performancarobbligation in a particular case must be
“valid”. This term refers to matters “addressed by international law rules outside the framework
of State responsibility®®* such as whether the agent or person who gave the consent was
authorized to do so on behalf of the Statentarnational organizatiomr whether the consent

was vitiated by coercion or some other factor. The requirement that consent does not affect
compliance with peremptory norms is statediaft article 23. Thigs a general provision

covering all the circumstaes precluding wrongfulness.

(5) Draft article 17 idased on article 20 dResponsibility of States for internationally
wrongful acts. The only textual changes ¢sing the addition of a reference to an
“international organization” with regard togtentity giving consent and the replacement of

the term “State” with “international organization” with regard to the entity to which consent is

given.
Article 18

Self-defence

The wrongfulness of an act of an intational organization is precluded if the act
constitutes a lawful measure of self-defetadeen in conformity with the principles of
international law embodied inghiCharter of the United Nations.

%2 \ith regard to the role of consent in relation to the function of verifying an electoral process, see the report of
the Secretary-General on enhancing the effectiveness of the principle of periodic and genuine elections (A/49/675),
para. 16.

3 A reference to the invitation by the Government of Indonesia may be found in the preambular paragraph of the
European Union Council Joint Action 2005/643/CFSP of 9 September @f0%al Journal of the European
Union, 10 September 2005, L 234, p. 13.

%4 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 174,
para. 4.
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Commentary

(1) According to the commentary to the @sponding article (artie 21) on Responsibility

of States for internationally wrongful acts, tlaaticle considers “self-defence as an exception to
the prohibition against the use of forc&. The reference in that article to the “lawful” character
of the measure of self-defence is explained as follows:

“[...] the term ‘lawful’ implies that the acinh taken respects those obligations of total
restraint applicable in international armed conflict, as well as compliance with the
requirements of proportionalitynd of necessity inherent in the notion of self-defence.
Article 21 simply reflects the basic pripte for the purposes of Chapter V, leaving
questions of the extent andmication of self-defence to the applicable primary rules

referred to in the Charter®

(2) For reasons of coherency, the concepietifdefence which has thus been elaborated
with regard to States should be used also wfard to international ganizations, although it is
likely to be relevant only for a small numberarfjanizations, such as those administering a

territory or deploying an armed force.

(3) In the practice relating to United Nations forces, the term “self-defence” has often
been used in a wider sense, with regarsitteations other than those contemplated in

Article 51 of the United Nations Char. References to “self-defence” have been made also in
relation to the “defence of the missioli". For instance, in relation to the United Nations
Protection Force (UNPROFOR), a memorandrthe Legal Bureau of the Canadian
Department of Foreign Affairs and International Trade held that:

“self-defence’ could well include the defence of the safe areas and the civilian

population in those area®®

% |bid., p. 177, para. 1.
%6 |bid., p. 180, para. 6.

%7 As was noted by the High-Level Panel on Threats, Challenges and Change, “the right to use force in self-defence
[...] is widely understood to extend to the ‘defence of the mission™. A more secure world: our shared
responsibility, report of the High-level Panel on Threats, Challenges and Change (A/59/565), para. 213.

%8 Canadian Yearbook of International Law, vol. 34 (1996), p. 388, at p. 389.
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While these references to “self-defence” confihat self-defence represents a circumstance
precluding wrongfulness of conduay an international organization, the term is given a
meaning that encompasses cases which go wealhidethose in which a State or an international
organization responds to an armed attack by & Stat any event, the question of the extent

to which United Nations forces are entitled to resort to force depends on the primary rules
concerning the scope of the missamd need not be discussed here.

(4) Also the conditions under which an intefonal organization may resort to force in
response to an armed attack by a State pertairetprimary rules and need not be examined in

the present context. One of those questions relates to the invocability of collective self-defence
on the part of an international organization wbee of its member States has become the object
of an armed attack and the imtational organization is given the power to act in collective

self-defence®

(5) With regard to article 21 on ResponsibilitySiates for internationally wrongful acts
concerning self-defence, what is required in the present context is only to state that measures
of self-defence should be regarded as lawfulviémv of the fact that international organizations
are not members of the United Nations, the reference to the Charter of the United Nations has
been replaced here with that to “principlesntérnational law embodieid the Charter of the
United Nations”. This wording already appears, for similar reasons, in article 52 of the Vienna
Convention on the Law of Treati&8,concerning invalidity of #aties because of coercion, and

in the corresponding article of the Vienna Cami@n on the Law of Treaties between States and
International Organizations ortaeen International Organizatiorts. The only other change

with regard to the text of ticle 21 on Responsibility of States for internationally wrongful acts
concerns the replacement of the terrtat&’ with “interndional organization”.

9 A positive answer is implied in article 25 (a) of the Protocol relating to the Mechanism for Conflict Prevention,
Management, Resolution, Peacekeeping and Security, adopted on 10 December 1999 by the member States of the
Economic Community of West Africa (ECOWAS), which provides for the application of the “Mechanism” “in

cases of aggression or conflict in any Member Statereatlthereof”. The text of this provision is reproduced

by A. Ayissi (ed.),Cooperation for Peace in West Africa. An Agenda for the 21st Century (UNIDIR,

Geneva, 2001), p. 127.

%0 United NationsTreaty Series, vol. 1155, p. 331.

%1 Official Records of the United Nations Conference on the Law of Treaties between States and International
Organizations or between International Organizations, vol. Il.
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Article 19

Countermeasur es

-*
Article 20

Force majeure

1. The wrongfulness of an act of an mi&ional organizabin not in conformity

with an international obligation of thatganization is precluded if the act is due to
force majeure, that is, the occurrence of an irresistible force or of an unforeseen
event, beyond the control of the organiaatimaking it materially impossible in the
circumstances to perform the obligation.

2. Paragraph 1 does not apply if:

(@ The situation oforce majeure is due, either alone an combination with
other factors, to the conductthie organization invoking it; or

(b) The organization has assumed the risk of that situation
occurring.

Commentary

(1) With regard to Statefgrce majeure had been defined in article 23 on Responsibility of
States for internationally wrongful acts as “aesistible force or [...] an unforeseen event,
beyond the control of the State, making it maiérimpossible in the eccumstances to perform
the obligation™% This circumstance precluding wrongfess does not apply when the situation
is due to the conduct of the State invoking it @& 8tate has assumed the risk of that situation

occurring.

* Draft article 19 concerns countermeasures by an @iierral organization in respect of an internationally

wrongful act of another international organization or a State as circumstances precluding wrongfulness. The text of
this draft article will be drafted at a later stage, when the issues relating to countermeasures by an international
organization will be examined in the context of thglementation of the responsibility of an international

organization.

%% Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 183,
with the related commentary, at pp. 183-188.
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(2) There is nothing in the differences betwé&tates and international organizations that
would justify the conclusion thébrce majeure is not equally releva for international

organizations or that otheonditions should apply.

(3) One may find a few instances of practice concerfarg majeure. Certain agreements
concluded by internainal organizations provide exampteghat effect. For instance,

article XII, paragraph 6, of the Execuidgency Agreement of 1992 between the

United Nations Development Programme (UNRRY the World Health Organization stated
that:

“[iIn the event offorce majeure or other similar conditions or events which prevent the
successful execution of a Project by the Executing Agency, the Executing Agency shall
promptly notify the UNDP of such occurrence and may, in consultation with the UNDP,
withdraw from the execution of the Project. clmse of such withdrawal, and unless the
Parties agree otherwise, the Executing Agency shall be reimbursed the actual costs
incurred up to the effective date of the withdrawa.”

Although this paragraph concerns withdra¥vain the Agreement, it implicitly considers that
non-compliance with an obligation under the Agreement becadesceimajeure does not

constitute a breach of the Agreement.

4) Force majeure has been invoked by internatiomagjanizations in order to exclude
wrongfulness of conduct in proceedings befmternational admistrative tribunals™ In
Judgement No. 24 orres et al. v. Secretary General of the Organization of American States,
the Administrative Tribunal of the OrganizatiohAmerican States rejected the plea of
force majeure, which had been made in order tstjty termination of an official’s

contract:

%% United NationsJreaty Series, vol. 1691, p. 325 at p. 331.

% These cases related to the application of the rulgseafrganization concerned. The question whether those
rules pertain to international law has been discussed in the commentary to draft articl®©fici@eRecords of the
General-Assembly, Sxtieth Session, Supplement No. 10 (A/60/10), pp. 86-87.
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“The Tribunal considers that the present case there isfoice majeure that would have
made it impossible for the General Secretariat to fulfil the fixed-term contract, since it is

much-explored law that bigrce majeure is meant an irresistible happening of nature.
Although the Tribunal rejected the pléaglearly recognized the invocability &drce majeure.

(5) A similar approach was taken by the Admtiragve Tribunal of tle International Labour
Organization (ILO) in its Judgment No. 664, in Berthl case. The Tribunal found that

force majeure was relevant to an employment contract and said:

“Force majeure is an unforeseeable occurrencgdrel the control and independent of

the will of the parties, which unavoidably frustrates their common intéht.”

It is immaterial that in the case in haiodce majeure had been invoked by the employee against

the international organization instead of by the organization.

(6) The text of draft article 20 differs frothat of article 23 on Responsibility of States for
internationally wrongful acts only because the term “State” has been replaced once with the term

“international organization” and four times with the term “organization”.

Article21
Distress

1. The wrongfulness of an act of an mi&ional organizabin not in conformity

with an international obligation of that orgaation is precluded if the author of the act in
question has no other reasonable way, in at®taf distress, of saving the author’s life
or the lives of other persons entrusted to the author’s care.

%% paragraph 3 of the judgement, made on 16 November 1976. The text is available at
http://www.oas.org/tribadm/decisiones_decisions/judgments. In a letter dated 8 January 2003 to the United Nations
Legal Counsel, the Organization of American States (OAS) noted that:

“The majority of claims presented to the OAS Administrative Tribunal allege violations of the OAS

General Standards, other resolutions of the OAS General Assembly, violations of rules promulgated by the
Secretary-General pursuant to his authority utideiOAS Charter and violations of rules established by

the Tribunal itself in its jurisprudence. Those standards and rules, having been adopted by duly constituted
international authorities, all constitute international law. Thus, the complaints claiming violations of those
norms and rules may be characterized as alleging violations of international law.” (See A/CN.4/545,

sect. 11.1)

%% paragraph 3 of the judgement, made on 19 June 1985. The Registry’s translation from the original French,
available at http://www.ilo.org/public/english/tribunal.

270



2. Paragraph 1 does not apply if:

(@ The situation of distress is due, eitlaéwne or in combination with other
factors, to the conduct tiie organization invoking it; or

(b) The act in question is likely to create a comparable or greater peril.

Commentary

(1)  Article 24 on Responsibility of States fotamationally wrongful acts includes distress
among the circumstances precludimgpngfulness of an act amiéscribes this circumstance as
the case in which “the author of the act in dieeshas no other reasonable way, in a situation of
distress, of saving the author’s life or the lisé®ther persons entrusted to the author's cife”.
The commentary gives the example from practice of a British military ship entering Icelandic
territorial waters for seeking shelter during a heavy sf6frand notes that, “[a]lthough
historically practice has focud®n cases involving ships and aircraft, article 24 is not limited

to such cases®

(2) Similar situations could occur, though more rarely, with regard to an organ or agent of
an international organizatiorNotwithstanding the absencelafown cases of practice in which
an international organization invakelistress, the same rule shoaftply both to States and to

international organizations.

(3) As with regard to States, the bordeglimetween cases of distress and those which
may be considered as pertaining to nece88ity not always obvious. The commentary to
article 24 notes that “general cases of emerigsric.] are more a matter of necessity than

distress®!

%7 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 189,
with the related commentary, pp. 189-194.

% |bid., p. 190, para. 3.
9 |bid., p. 191, para. 4.
8% Necessity is considered in the following draft article.

%0 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 193,
para. 7.
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4) Article 24 on responsibility of States fotennationally wrongful acts only applies when
the situation of distress is not due to the conhdfithe State invoking distress and the act in
question is not likely to create a comparable greater peril. These conditions appear to be equally

applicable to international organizations.

(5) Draft article 21 igextually identical to the correspongj article on State responsibility,
with the only changes due to the replacement of the term “State” once with the term

“international organizatin” and twice with the term “organization”.

Article 22
Necessity

1. Necessity may not be invoked byiaternational organization as a ground for
precluding the wrongfulness of an act notamformity with an international obligation
of that organization unless the act:

(@ Is the only means for the organization to safeguard against a grave and
iImminent peril an essential interest of the international community as a whole when the
organization has, in accordance with international law, the function to protect that
interest; and

(b) Does not seriously impair an esselnti¢erest of the State or States
towards which the obligation exists, @rthe international community as a
whole.

2. In any case, necessity may not be indolxg an international organization as a
ground for precluding wrongfulness if:

(@ The international obligation in question excludes the possibility of
invoking necessity; or

(b) The organization has contributed to the situation of necessity.
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Commentary

(1) Conditions for the invocability of necessity by States have been listed in article 25 on
responsibility of States for internationally wrongful a&s.In brief, the relevant conditions are

as follows: the State’s conduct should be thg amans to safeguard assential interest

against a grave and imminent peril; the conducjuestion should not impair an essential

interest of the State or the States towards which the obligation exists, or of the international
community as a whole; the international obligation in question does not exclude the possibility
of invoking necessity; the State invoking nedgsisas not contributed to the situation of

necessity.

(2)  With regard to international organizatippsactice reflecting the invocation of necessity
is scarce. One case in which necessity wistbhebe invocable is Judgement No. 2183 of the
ILO Administrative Tribunal in th&.0.R.N. v. CERN case. This case concerned access to the

electronic account of an employee whosvea leave. The Tribunal said that:

“[...] in the event that access to an e-mail account becomes necessary for reasons of
urgency or because of the prolonged absehtlee account holder, it must be possible
for organizations to open the account using appate technical safgiards. That state
of necessity, justifying access to data whthy be confidential, must be assessed with

the utmost care®®

(3) Even if practice is scarce, as weaded by the International Criminal Police

Organization:

“[...] necessity does not pertain to those afaaternational law that, by their very

nature, are patently inapplicaliteinternational organization§

%2 |bid., p. 194, with the related commentary, pp. 194-206.

%3 paragraph 9 of the judgement, made on 3 February 2003. The Registry’s translation from the original French is
available at http://www.ilo.org/public/english/tribunal.

804 | etter dated 9 February 2005 from the General Counsel of the International Criminal Police Organization to the
Secretary of the International Law Commission (see A/CN.4/556, pp. 40-41).
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The invocability of necessity by internatiormaijanizations was also advocated in written
statements by the Commission of the European Uifidhe International Monetary Fufitf, the
World Intellectual Property Organizati®hand the World BanR®

(4) While the conditions set article 25 on Responsibility &tates for internationally
wrongful acts are applicable also with regtranternational organizations, the scarcity of
specific practice and the considble risk that invocability of necessity entails for compliance
with international obligations suggest thataamatter of policy, necessity should not be
invocable by international organizations as Wides by States. This could be achieved by
limiting the essential interestvhich may be protected by thevocation of necessity to those of
the international community as a whole, to the extent that the organization has, in accordance
with international law, the function to protect them. This solution may be regarded as an attempt
to reach a compromise between two opposite positdthsregard to necessity which appeared

in the debates in the Sixth Commiffeand also in the Commission: the view of those who
favour placing international ganizations on the same leas States and the opinion of

those who would totally rule out the invocabildf/necessity by inteational organizations.
According to some members of the Commissatihough subparagraph (1) (a) only refers to

the interests of the international communityaaghole, an organizatn should nevertheless be
entitled to invoke necessity for protectingessential interest afs member States.

605 | etter dated 18 March 2005 from the European Commission to the Legal Counsel of the United Nations
(see A/CN.4/556, p. 40).

806 | etter dated 1 April 2005 from the International Monetary Fund to the Legal Counsel of the United Nations
(see AICN.4/556, p. 42).

87 | etter dated 19 January 2005 from the Legal Counsel of the World Intellectual Property Organization to the
Legal Counsel of the United Nations (see A/CN.4/556, pp. 42-43).

608 | etter dated 31 January 2006 from the Senior Vice-President and General Counsel of the World Bank to the
Secretary of the International Law Commission (see A/CN.4/568, pp. 8-9).

9 statements clearly in favour of the invocability of necessity by international organizations were made by
France (A/C.6/59/SR.22, para. 12), Austria (A/C.6/59/SR.22, para. 23), Denmark, speaking also on behalf of
Finland, Iceland, Norway and Sweden (A/C.6/59/SR.22, para. 65), Belgium (A/C.6/59/SR.22, para. 76), the
Russian Federation (A/C.6/59/SR.23, para. 23) and Cuba (A/C.6/59/SR.23, para. 25). A tentatively favourable
position was taken also by Spain (A/C.6/59/SR.23, para. 49). The contrary view was expressed in statements by
Germany (A/C.6/59/SR.21, para. 22), China (A/C.6/59/SRhada. 42), Poland (A/C.6/59/SR.22, para. 2), Belarus
(A/C.6/59/SR.22, para. 45) and GreecéGA/59/SR.23, para. 43). Tentatively negative positions were taken by
Singapore (A/C.6/59/SR.22, para. 57) and New Zealand (A/C.6/59/SR.23, para. 10).
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(5) There is no contradiction between théerence in subparagraph (1) (a) to the
protection of an essentialtérest of the international community and the condition in
subparagraph (1) (b) that the conduct in qoesshould not impair an essential interest of

the international community. The interests in question are not necessarily the same.

(6) In view of the solution adopted fanlsparagraph (1) (a), which does not allow the
invocation of necessity for the protectiontioé essential interests of an international
organization unless they coincide with tho$¢he international community, the essential
interests of internatioharganizations have not been adde subparagraph (1) (b) to those

that should not be seriously impaired.

(7) Apart from the change in subparagréph(a) the text reproduces article 25 on
Responsibility of States for im@ationally wrongful acts, witthe replacement of the term
“State” with the terms “international organizati’ or “organization” in the chapeau of both

paragraphs.

Article 23
Compliance with peremptory norms

Nothing in this chapter precludes the wgtuiness of any act of an international
organization which is not inonformity with an obligatin arising under a peremptory
norm of general iternational law.

Commentary

(1) Chapter V of part one of the articlesRasponsibility of States for internationally
wrongful acts contains a “withoptejudice” provision which applies to all the circumstances
precluding wrongfulness considered in that chraptéde purpose of this provision - article 26 -
is to state that an act, whiclould otherwise not be consideredongful, would be so held if it
was “not in conformity with an obligatioarising under a peremptory norm of general

international law®°

810 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 206,
with the related commentary, pp. 206-209.
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(2) The commentary to article 26 on Responsibdit States for internationally wrongful
acts, provides that “peremptory norms that are clearly accepted and recognized include the
prohibitions of aggression, genocide, slavergiaiadiscrimination, crimg against humanity and
torture, and the right to self-determinatid®®. In its judgement in th€ase concerning armed
activities on the territory of the Congo (New Application: 2002) (Democratic Republic of the
Congo v. Rwanda), the International Court of Justit@und that the prohibition of genocide

“assuredly” was a peremptory nofff.

(3) Since peremptory norms also bind intemoradi organizations, it is clear that, like States,
international organizations could not invokeicumstance precluding wngfulness in the case
of non-compliance with an obligation arising undeyeremptory norm. Thus, there is the need

for a “without prejudice” provision matahg the one applicable to States.

(4) The present article reproduces the tbdrticle 26 on Responsibility of States for
internationally wrongful acts with the only replacement of the term “State” with “international

organization”.

Article24

Consequences of invoking a circumstance precluding
wrongfulness

The invocation of a circumstance precluding wrongfulness in accordance with
this chapter is without prejudice to:

(@ Compliance with the obligation in ques, if and to the extent that the
circumstance precluding wrongfulness no longer exists;

(b) The question of compensation for any material loss caused by the act in
question.

Commentary

(1)  Article 27 on Responsibility of Stateg faternationally wrongful acts makes two

points®® The first point is that eircumstance precludes wrongfulness only if and to the extent

1 |pid., p. 208, para. 5.
%12 para. 64 of the judgement, available at http://www.icj-cij.org.

813 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 209,
with the related commentary, pp. 209-211.
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that the circumstance exists. While the wording appears to emphasize the element'bittime,
is clear that a circumstance may preclude wrongfulness only insofar as it covers a particular

situation. Beyond the reach of the circumst&grwrongfulness of the act is not affected.

(2) The second point is that the question ghpensation is left unprejudiced. It would be
difficult to set a general rule concerning comgeion for losses caused by an act that would be

wrongful, but for the presence of a certain circumstance.

(3) Since the position of international organiaat does not differ from that of States with
regard to both matters covered article 27 on Responsibility &tates for internationally
wrongful acts, and no change in the wording guieed in the present candt, draft article 24 is
identical to the corresponding article on Respgality of States for internationally wrongful

acts.
CHAPTER (x)®°
RESPONSIBILITY OF A STATE IN CONNECTION WITH
THE ACT OF AN INTERNATIONAL ORGANIZATION
General commentary
(1) In accordance with draft article 1, paragrapfi &f the present chapter is intended to fill

a gap that was deliberately left in the araten Responsibility of States for internationally
wrongful acts. As stated in article 57 on passibility of States for internationally wrongful
acts, these articles are “without prejudice to qugstion of the responsibility of [...] any State
for the conduct of an international organizati6H”.

(2) Not all the questions that may affect teeponsibility of a State in connection with the
act of an international organization are examined in the present draft articles. For instance,

questions relating to attribon of conduct to a State atevered only in the articles on

64 This temporal element may have been emphasized settaei International Court of Justice had said in the
Gabcikovo-Nagymaros Project (Hungary/Sovakia) case that “[a]s soon as the state of necessity ceases to exist, the
duty to comply with treaty obligations revived'.C.J. Reports 1997, p. 63, para. 101.

%15 The location of the chapter will be determined at a later stage.
616 Official Records of the General Assembly, Fifty-eighth Session, Supplement No. 10 (A/58/10), pp. 34-37.
817 |bid., Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), para. 76.
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Responsibility of States for intetmanally wrongful acts. Thus, dn issue arises as to whether a
certain conduct is to be attributed to a Stat®a@mn international organization or to both, the
present draft articlewill provide criteria for asagaining whether conduct te be attributed to

the international organizatiowhile the articles on Stateggonsibility for internationally

wrongful acts will regulate attsution of conduct to the State.

(3) The present chapter assumes that therésecasduct attributabl® an international
organization. In most cases, it also assumastiiat conduct is inteationally wrongful.
However, exceptions are proviléor the cases envisaged in draft articles 27 and 28, which
respectively deal with coercion of an internaticorganization by a State and with international

responsibility in case of provision of comgete to an international organization.

(4) According to draft articles 28 and 29, that8tthat incurs responsibility in connection
with the act of an international organization ise&sarily a member of that organization. In the
cases envisaged in draft altig 25, 26 and 27, the responsiState may or may not be a

member.

(5) The present chapter does not addresgubstion of responsibility that may arise for
entities other than States that are also membes witernational orgamation. Chapter IV of
Part One of the present draft already comsdhe responsibility #t an international
organization may incur when it aids or assistdiggcts and controls in the commission of an
internationally wrongful act of another int&tional organization of which the former
organization is a member. The same chapser @tals with coercion by an international
organization that is a member of the coeroaghnization. Following draft articles 28 and 29,
which consider further casesmfsponsibility of States asembers of an international
organization, additionigrovisions would have to be introducedchapter IV in order to deal
with parallel situations concerning internationeganizations as membesEother international
organizations. Questions relaito the responsibility of entities, other than States or
international organizations, that are also memléinternational organizations fall beyond the

scope of the present draft.
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(6) The position of the present chapter wittiia structure of the draft still needs to be
determined. For this reason the chapter is prowadly called “Chapter (X. Should the current
position be retained, it could constitute a separate part or the final chapter of Part One. In the

latter case, Part One would have tagbgen a more appropriate heading.

Article 25

Aid or assistance by a State in the commission of an internationally
wrongful act by an international organization

A State which aids or assists an international organization in the commission of
an internationally wrongful act by the lattelingernationally responsible for doing so if:

(@) That State does so with knowledgfethe circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that State.
Commentary

(1) Draft article 25 addressesiguation parallel to the on®wered in draft article 12, which
concerns aid or assistance by an international organization in the commission of an
internationally wrongful act bgnother internatioal organizatiofi*® Both draft articles closely

follow the text of article 1&n Responsibility of States for internationally wrongful &tis.

(2) A State aiding or assisting an interonal organization in the commission of an
internationally wrongful act may or may not d#enember of that organization. Should the State
be a member, the influence that may amouaidmr assistance could not simply consist in
participation in the decision-making process of the organization according to the pertinent rules
of the organization. However, it cannot be totallied out that aid or assistance could result

from conduct taken by the State within the framosk of the organization. This could entail

some difficulties in ascertaining whether aidagsistance has taken place in borderline cases.
The factual context such as the size of membership and the nature of the involvement will

probably be decisive.

618 |pid., Sixtieth Session, Supplement No. 10 (A/60/10), pp. 96-97.
819 |pid., Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), para. 76.
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(3) Aid or assistance by a State could constitute a breach of an obligation that the State has
acquired under a primary norm. For example, a nuclear State party to the Treaty on the
Non-Proliferation of Nuclear Weapdii$would have to refrain frm assisting a non-nuclear

State in the acquisition of nuclear weapons, taedsame would seem to apply to assistance

given to an international orgaaation of which somaon-nuclear States are members. In that
case, international responsibility that may arise for the State would have to be determined in

accordance with the articles on Responsibilit§tates for internationally wrongful acts.

(4) Draft article 25 sets under)(@nd (b) the conditions for international responsibility to
arise for the aiding or assisting State. Tredtdarticle uses the same wording as article 16 on
Responsibility of States for inteationally wrongful acts, because it would be hard to find
reasons for applying a different rule when éiged or assisted entity is an international
organization rather than a State. It is to bedahat no distinction is made with regard to the
temporal relation between therduct of the State and the intationally wrongful act of the

international organization.

(5) The heading of article 16 on Responsibilitystdtes for internationally wrongful acts has
been slightly adapted, by introducing the wordg abState”, in order to distinguish the heading

of the present draft articfeom that of draft article 12.

Article 26

Direction and control exercised by a State over the commission of
an internationally wrongful act by an international organization

A State which directs and controls an insgronal organization in the commission of an
internationally wrongful act by the latterirgernationally responsible for that act if:

(@) That State does so with knowledgfethe circumstances of the
internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that State.

620 United NationsTreaty Series, vol. 729, p. 161.
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Commentary

(1) While draft article 13 relates to direction and control exercised by an international
organization in the commission of an interoaslly wrongful act byanother international
organizatiorf?* draft article 26 considers the case inchtdirection and control are exercised by
a State. Both draft articles closely follow tiegt of article 17 on R@®nsibility of States for

internationally wrongful act®?

(2) The State directing and controlling an international organization in the commission of an
internationally wrongful act may or may not benamber of that organization. As in the case of
aid or assistance, which is considered in didftle 25 and the related commentary, a distinction
has to be made between participation by a negrSlate in the decision-making process of the
organization according to its pertinent rulasj a@irection and control which would trigger the
application of the present draft article. &rthe latter conduct could take place within the
framework of the organization, in borderline casae would face the same problems that have

been referred to in the commentary on the previous draft article.

(3) Draft article 26 sets under)(@nd (b) the conditions for the responsibility of the State to
arise with the same wording that is ugedrticle 17 on Responsibility of States for

internationally wrongful acts. There are no reasons for making a distinction between the case in
which a State directs and controls anothatesSin the commission of an internationally

wrongful act and the case in which the State similarly directs and controls an international

organization.

4) With regard to article 17 drResponsibility of States for inteationally wrongful acts, the
heading of the present draft article has been slightly adapted, by adding the words “by a State”,

in order to distinguish it frorthe heading of draft article 13.

621 Official Records of the General Assembly, Sixtieth Session, Supplement No. 10 (A/60/10), pp. 97-99.
822 |pid., Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), para. 76.
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Article 27
Coercion of an international organization by a State

A State which coerces an international organization to commit an act is
internationally responsié for that act if:

(@) The act would, but for the coercion, & internationally wrongful act of
that international organization; and

(b) That State does so with knowledgfethe circumstances of the act.
Commentary

(1) Draft article 14 deals with coercion byiaternational organization in the commission of
what would be, but for the coercion, a wrongiuat of another inteational organizatiof® The
present draft article coetns coercion by a State in a similauation. Both draft articles closely
follow draft article 18 on Reponsibility of States for internationally wrongful al4s.

(2) The State coercing an international orgation may or may not be a member of that
organization. Should the Statedenember, a distinction that is similar to the one that was
made with regard to the previous two draft é8das to be made between participation in the
decision-making process of the organization acogrth its pertinent des, on the one hand, and

coercion, on the other hand.

(3) The conditions that dradirticle 27 sets for internatnal responsibility to arise are
identical to those that are listed in artit® on Responsibility of States for internationally
wrongful acts. Also with regard to coercioretté is no reason to provide a different rule from
that which applies in the relations between States.

(4) The heading of the present draft articletgligadapts that of article 18 on Responsibility
of States for internationally wrongful acts by oducing the words “by a State”: this in order to

distinguish it from the heading of draft article 14.

%23 | bid, Sixtieth Session, Supplement No. 10 (A/60/10), pp. 99-100.
624 | bid, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), para. 76.
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Article 28

International responsibility in case of provision of competence
to an international organization

1. A State member of an internatiboeganization incurs international
responsibility if it circumvents one of itstarnational obligations by providing the
organization with competence in relatimnthat obligation, and the organization
commits an act that, if committed by that Statould have constituted a breach of that
obligation.

2. Paragraph 1 applies whether or not thti@raquestion is internationally wrongful
for the international organization.

Commentary

(1) Draft article 28 concerns a situation whislo a certain extent analogous to those
considered in draft article 5 According to that draft article, an international organization
incurs international responsibility when it circuemts one of its inteational obligations by
adopting a decision binding a member State or international organization to commit an act that
would be internationally wrongfut committed by the former orgi&zation. Draftarticle 15 also
considers circumvention througluthorizations or recommendatiagisen to member States or
international organizations. The present draft lertoncerns circumvention by a State of one of
its international obligations when it avails itself of the separate legal personality of an

international organization of which it is a member.

(2) As the commentary on draft article 15 explathe existence of a specific intention of
circumvention is not required and responsibilitprat be avoided by showing the absence of an
intention to circumvent the international obligatf6h.The use of the term “circumvention” is
meant to exclude that international responsibditises when the act of the international
organization, which wouldanstitute a breach of an internatibohligation if taken by the State,

625 |bid., Sixtieth Session, Supplement No. 10 (A/60/10), pp. 100-105.
526 |pid., p. 102, para. 4.
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has to be regarded as an unwitting result of providing the international organization with
competence. On the other hand, the term “circurtiore” does not refer only to cases in which

the member State may be said to be abusing its fights.

(3) The jurisprudence of the European CaditHuman Rights provides a few examples of
States being held responsible when they lawegided competence to an international
organization and have failed to ensure conmgkawith their obligations under the European
Convention of Human Rights. Waite and Kennedy v. Germany the Court examined the
guestion as to whether the right of accegagtice had been unduly impaired by a State that
granted immunity to the European Space Agency, of which it was a member, in relation to
claims concerning employment. The Court said that:

“Where States establish intational organizations in order to pursue or strengthen their
cooperation in certain fields efctivities, and where they akiute to these organizations
certain competences and accord them imtras) there may be implications as to
protection of fundamental rights. It woude incompatible with the purpose and object
of the Convention, however, if the Contragtitates were thereby absolved from their
responsibility under the Convention in relatiorthe field of activity covered by such

attribution.”®?®

4) In Bosphorus Hava Yollary Turizm ve Ticaret Anonim Srketi v. Ireland the Court took a
similar approach with regard to a State measure implementing a regulation of the

%27 1n article 5 (b) of a resolution adopted in 1995 at Lisbon on the “Legal Consequences for Member States of the
Non-fulfilment by International Organizations of their Obligations towards Third Parties”, the Institute of
International Law stated: “In particular circumstances, members of an international organization may be liable for
its obligations in accordance with a relevant general principle of law, such as [...] the abuse of Aigitaite de

I’ Institut de Droit international, vol. 66-11 (1996), p. 445.

628 jJudgment of 18 February 199%ports of Judgments and Decisions, 1999-1, p. 392 at p. 410, para. 67. The
Court concluded that the “essence of the applicant’s ‘tghtcourt” under the Convention had not been impaired
(p. 412, para. 73). After examining the dictunwWaite and Kennedy v. Germany reproduced above, |. Brownlie,
“The Responsibility of States for the Acts of International Organizations”, in M. Ragazzil (s national
Responsibility Today. Essaysin memory of Oscar Schachter (Leiden/Boston: Nijhoff, 2005), p. 355 at p. 361,
noted that, “whilst the context is that of human rights, the principle invoked would seem to be general in its
application”. Views similar to those of the European Court of Human Rights were expressed by A. Di Blase, “Sulla
responsabilita internazionale per attivita del’lON®Bivyista di Diritto internazionale, vol. 57 (1974), p. 270 at

pp. 275-276; M. HirschThe Responsibility of International Organizations toward Third Parties
(Dordrecht/Boston/London: Nijhoff, 1995), p. 179; K. Zemanel@nnuaire ..., vol. 66-1 (1995), p. 329; P. Sands,
in P. Sands and P. Klein (edBhwett’s Law of International Institutions (London: Sweet & Maxwell, 2001),

p. 524; D. Sarooshinternational Organizations and their Exercise of Sovereign Powers (Oxford: Oxford

University Press, 2005), p. 64.
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European Community. The Court said th&tate could not free itself from its obligations
under the European Convention of Human Rightsrdaysferring functions to an international

organization, because:

“Absolving Contracting Stais completely from their Convention responsibility in the
areas covered by such a transfer woulthbempatible with the purpose and object of
the Convention: the guarantees of tlw@ntion could be limitedr excluded at will
thereby depriving it of its peremptoryatacter and undermining the practical and
effective nature of its safeguards [...]. €lBtate is considered to retain Convention
liability in respect of treaty commitments selysent to the entry into force of the

Convention [...].*#

(5) According to the present draft article, two elements are required for international
responsibility to arise. The first one is that Btate provides the intextional orgardation with
competence in relation to the international odtion that is circumvented. This could occur

through the transfer of State functions tcoaganization of integration. However, the cases
covered are not so limited. Moreover, an international organization could be established in orde!
to exercise functions that States may not havbat is relevant for thpurposes of international
responsibility to arise according to the preseaftdarticle, is that thenternational obligation

covers the area in which the internationgjaszation is provided with competence. The

obligation may specifically relate to that area onfi@e general, as in the case of obligations

under treaties for the protection of human rights.

(6) The second condition for inteational responsibility to amsis that the international
organization commits an act that, if committectoy State, would have constituted a breach of
that obligation. The fact that the organizati®mot bound by the obligation is not sufficient for
international responsibility to arise. An act thatuld constitute a breaaf the obligation has

to be committed. On the other hand, there is no reagint that the State cause the international

organization to commit the act in question.

2 jJudgment of 30 June 2005, not yet reported, para. 154. The Court found that the defendant State had not
incurred responsibility because the relevant fundamegtatisrivere protected within the European Community “in
a manner which can be considered at least equiviaehat for which the Convention provides” (para. 155).
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(7) Paragraph 2 explains that draft articled®@s not require the atct be internationally
wrongful for the international organization cemnged. Circumvention is more likely to occur
when the international organization is not boundHgyinternational obligation. However, the
sheer existence of an international obligafmmthe organization does not necessarily exempt

the State from international responsibility.

(8) Should the act of the international orgatimabe wrongful and the act be caused by the
member State, there could be an overlap betilee cases covered inafirarticle 28 and those
considered in the three previous articlésis would occur when the conditions set by

one of these articles are fulfilled. However, such an overlap would not be problematic,
because it would only imply the existence of a plurality of bases for holding the State

responsible.

Article 29

Responsibility of a State member of an international organization for
theinternationally wrongful act of that organization

1. Without prejudice to draft artide25 to 28, a State member of an
international organization is responsible &orinternationally wrongful act of that
organization if:

@ It has accepted responsibility for that act; or

(b) It has led the injured party to rely on its responsibility.

2. The international responsibility of aa8 which is entailed in accordance with
paragraph 1 is presumed to be subsidiary.

Commentary
(1) The saving clause with reference to daaficles 25 to 28 at the beginning of paragraph 1
of the present draft article intends to makeear that a State member of an international

organization may be held responsible alsadoordance with the previous draft articles.

Therefore draft article 29eisages two additional caseswhich member States incur
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responsibility. Member States may furthermbe responsible according to the articles on
Responsibility of States fortiarnationally wrongful act$® but this need not be the object of a

saving clause since it is beyond the scope of the present draft.

(2) Consistently with the approach generally taken by the present draft as well as by the
articles on Responsibility of Statés internationally wrongfubcts, the present draft article
positively identifies those cases in which a &taturs responsibility and does not say when
responsibility is not deemed to arise. Altghutsome members did not agree, the Commission
found that it would be inappropt&to include in the draft grovision stating a residual, and
negative, rule for those caseswhich, according to the draft, responsibility does not arise for a
State in connection with the act of an internatimrganization. It is however clear that such a
conclusion is implied and that membership does not as such entail for member States

international responsibility when the organiaa commits an internationally wrongful act.

(3) The view that member States cannot genebalregarded as internationally responsible
for the internationally wrongful acts of the orgaation has been defended by several States in

contentious cases. The German Government recalled in a written comment that it had:

“Advocated the principle of separate pessibility before the European Commission of
Human RightsNI. & Co.), the European Court of Human RighSsr{ator Lines) and the

International Court of Justicédgality of Use of Force) and [had] rejected responsibility
for reason of membership for measuré®taby the European Community, NATO and

the United Nations®®*

(4) A similar view was taken by the majority opinions in the British courts in the litigation
concerning the International Tin Council (ITC), atbecidentally in disputes concerning private
contracts. The clearest expse®ns were given by Lord Kerr the Court of Appeal and by

Lord Templeman. Lord Kerr said that he could not:

%0 This would apply to the case envisaged by the Institute of International Law in article 5 (c) (ii) of its resolution

on the “Legal Consequences for Member States of the Non-fulfilment by International Organizations of their
Obligations towards Third Parties”: the case that “the international organization has acted as the agent of the State,
in law or in fact”. Annuaire ..., vol. 66-11 (1996), p. 445.

631 A/CN.4/556, p. 65.
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“Find any basis for concluding that it hiasen shown that there is any rule of
international law, binding uponélmember States of the ITC, whereby they can be held
liable - let alone jointly and severally - in any national court to the creditors of the ITC
for the debts of the ITC resulting from contracts concluded by the ITC in its own

name.®*

In the House of Lords, with regard to an alleged rule of international law imposing on “States
members of an internationalgamization, joint andeveral liability forthe default of the
organization in the payment of its debts unkbgstreaty which establishes the international
organization clearly disclaims giiability on the part of thenembers”, Lordrempleman found
that:

“No plausible evidence was produced of the texise of such a rule of international law
before or at the time of ITA6 [the Sixth International Tin Agreement] in 1982 or

afterwards.®

(5) Although doctrine is divided on the gties of responsibility of States when an
international organization of which they are members commits an internationally wrongful act, it
is noteworthy that the Institute of Internatibhaw adopted in 1995 a resolution in which it took

the position that:

“Save as specified in article 5, there is no general rule of international law whereby States
members are, due solely to their memberdtaple, concurrently or subsidiarily, for the

obligations of an international ongization of which they are member&®

832 Judgment of 27 April 1988/aclaine Watson & Co. Ltd. v. Department of Trade and Industry; J.H. Rayner
(Mincing Lane) Ltd. v. Department of Trade and Industry and Others, in ILR, vol. 80, p. 109.

8 Judgment of 26 October 199%ystralia & New Zealand Banking Group Ltd. and Others v. Commonwealth of
Australia and 23 Others, Amalgamated Metal Trading Ltd. and Othersv. Department of Trade and Industry and
Others; Maclaine Watson & Co. Ltd. v. Department of Trade and Industry; Maclaine Watson & Co. Ltd. v.
International Tin Council, in ILM, vol. 29 (1990), p. 675.

8% Article 6 (a). Annuaire ..., vol. 66-11 (1996), p. 445. Article 5 reads as follows: “(a) The question of the

liability of the members of an international organization for its obligations is determined by reference to the Rules of
the organization; (b) In particular circumstances, members of an international organization may be liable for its
obligations in accordance with a relevant general principlavafsuch as acquiescence or the abuse of rights; (c) In
addition, a member State may incur liability to a third party (i) through undertakings by the State, or (ii) if the
international organization has acted as the agent of the State, in law or in fact.”
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(6) The view that member States are not inggal responsible does not rule out that there

are certain cases, other than those considerte iprevious draft articles, in which a State

would be responsible for thet@rnationally wrongful act ahe organization. The least

controversial cases that of acceptance ofternational responsibilitpy the States concerned.

This case is stated in subparagraph (a). No deetibn is given to acceptance. This is intended

to mean that acceptance may be expressly stated or implied and may occur either before or afte

the time when responsibility arises for the organization.

(7) In his opinion in the judgment of the CoaftAppeal concerning the International Tin
Council, Lord Ralph Gibson ferred to acceptance ofggonsibility in the “constituent
document®® One can certainly envisage that acceptance results from the constituent
instrument of the internationafganization or from other rules the organization. However,
member States would then incur international responsibility towards a third party only if their
acceptance produced legal effects in their relations to the third®Fartycould well be that
member States only bind themselves towardethanization or agree to provide the necessary

financial resources as an internal mattér.

(8) Paragraph 1 envisages a second casepdmsibility of member States: when the
conduct of membeBtates has given the third pargason to rely on the responsibility of
member States: for instance, that they watdehd in if the responsible organization did not
have the necessary funds for making repar&ffon.

% Judgment of 27 April 1988/aclaine Watson & Co. Ltd. v. Department of Trade and Industry; J.H. Rayner
(Mincing Lane) Ltd. v. Department of Trade and Industry and Others, in ILR, vol. 80, p. 172.

%% The conditions set by article 36 of the Vienna Convention on the Law of Treaties would then apply.
United NationsTreaty Series, vol. 1155, p. 331.

%7 For instance, article 300, paragraph 7, of the Treaty establishing the European Community reads as follows:
“Agreements concluded under the conditions set out in this article shall be binding on the institutions of the
Community and on Member States.” The European Court of Justice pointed out that this provision does not imply
that member States are bound towards non-member States and may as a consequence incur responsibility towards
them under international law. See judgment of 9 August 1R@hce v. Commission, Case C-327/9uropean

Court of Justice Reports, 1994, p. I-3641 at p. I-3674, para. 25.

6% C.F. Amerasinghe, “Liability to third parties of member States of international organizations: practice, principle
and juridical precedent”, ICLQ, vol. 40921), p. 259 at p. 280, held that, on the basis of “policy reasons”, “the
presumption of non-liability could be displaced by evidence that members (some or all of them) or the organization
with the approval of members gave creditors reasassame that members (some or all of them) would accept
concurrent or secondary liability, even without an express or implied intention to that effect in the constituent
instrument”. P. Kleinl_a responsabilité des organisations international es dans les ordres juridiques internes et en
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(9) An example of responsibility of memb®tates based on reliance engendered by the
conduct of member States wasyided by the second arbitral amd in the dispute concerning

Western Helicopters. The panel found thatgbecial circumstances the case invited:

“the trust of third pares contracting with the organization as to its ability to cope with its

commitments because of the constuytport of the member Statéd”

(10) Reliance is not necessarily based on ati@sh@cceptance. It may also reasonably arise
from circumstances which cannot be taken as anesgion of an intentioof the member States
to bind themselves. Among the factors that haenlsuggested as relevant is the small size of
membershig;° although this factor together with #ile pertinent factors would have to be
considered globally. There is clearly no presumpthat a third party should be able to rely on

the responsibility of member States.

(11) Subparagraph (b) uses the term “injysady”. In the context of international
responsibility, this injured party would in masises be another Stateamother international
organization. However, it could also be a subpenternational law other than a State or an
international organization. Vil Part One of th articles on Responsibility of States for
internationally wrongful acts considers the breach of any obligation that a State may have
under international law, Part Dwwhich concerns the contentiofernational responsibility,
only deals with relations between States, butaiostin article 33 a saving clause concerning
the rights that may arise for “any person or entity other than a $tat&imilarly,
subparagraph (b) is intended to cover anyeSiaternational organization, person or entity

with regard to whom a member Statay incur international responsibility.

droit des gens (Bruxelles: Bruylant/Editions de I'Université, 1998), pp. 509-510 also considered that conduct of
member States may imply that they provide a guarantee for the respect of obligations arising for the organization.

%% paragraph 56 of the award of 21 July 1991, quoted by R. Higgins, “The legal consequences for Member States
of non-fulfilment by international organizations of their obligations towards third parties: provisional report”,
Annuaire ..., vol. 66-1 (1995), p. 373 at p. 393.

#0 See the comment made by Belarus, A/C.6/60/SR.12, para. 52.
841 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), para. 76.
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(12) According to subparagrap{e and (b) international nesnsibility arises only for those
member States who accegtthat responsibility or whose comdlinduced reliance. Even when
acceptance of responsibility results from the tment instrument of the organization, this

could provide for the responsibilignly of certain member States.

(13) Paragraph 2 considers the nature of thpaesibility that is entailed in accordance with
paragraph 1. Acceptance of responsibility by a Staitkd relate either teubsidiary or to joint
and several responsibility. Tkame applies to responsibilitydeal on reliance. As a general
rule, one could only state a rebuttable presupnptiAlso in view of the limited nature of the
cases in which responsibility arises accordintheopresent draft arte; it is reasonable to
presume that, when member 8tatccept responsibility, only subsidiary responsibility, which

has a supplementary character, is intertéfed.

Article 30
Effect of this chapter

This chapter is without prejudice tternational responsibility, under other
provisions of these draft articles, of théeimational organization which commits the act
in question, or of any othénternational organization.

Commentary

(1) The present draft article findsparallel in draft article 16, according to which the chapter
on responsibility of an internatioharganization in connection witie act of a State or another
international organization is “wibut prejudice to the international responsibility of the State or
international organization which commits the mctuestion, or of any other State or

international organization”.

(2) Draft article 30 is a saving clause relating to the whole chapter. It corresponds to
article 19 on Responsibility of Statfes internationally wrongful act$” The purpose of that

provision, which concerns ontelations between States, is ffits clarify that the responsibility

%2 |n the opinion referred to above, Judgment of 27 April 188&)aine Watson & Co. Ltd. v. Department of

Trade and Industry; J.H. Rayner (Mincing Lane) Ltd. v. Department of Trade and Industry and Others, in ILR,

vol. 80, p. 172, Lord Ralph Gibson held that, in case of acceptance of responsibility, “direct secondary liability has
been assumed by the members”.

643 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10 and Corr.1), p. 168.
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of the State aiding or assisting, or directing and controlling another State in the commission of an
internationally wrongful act is without pregjice to the responsibility that the State committing

the act may incur. Moreover, as the commentary on article 19 explains, the article is also
intended to make it clear “that the provisiongha chapter are without prejudice to any other

basis for establishing the responsibility of the st8®j, directing or coeing State under any rule

of international law defining pacular conduct as wrongful” artd preserve the responsibility of

any other State “to whom the internationally wgan conduct might also be attributable under

other provisions of the article§*

(3) There appears to be less need for ahogous “without prejudiceprovision in a chapter
concerning responsibility of States which is udgd in a draft on respabdity of international
organizations. It is hardly necessary to sagpaasibility that may arise for States according to
articles on Responsibility of Statés internationally wrongful acts and not according to the
present draft. On the contrary, a “without pdBge” provision analogous to that of article 19 on
Responsibility of States for imeationally wrongful acts wouldave some use if it concerned
international organizations. The omission ia thapter of a provision analogous to article 19
could have raised doubts. Moreover, at leastercdse of a State aidingassisting or directing
and controlling an international organization in the commission of an internationally wrongful
act, there is some use in saying that thpamrsibility of the State is without prejudice to the
responsibility of the internationarganization that commits the act.

(4) In the present draft article the references to the term “State” in article 19 on
Responsibility of States for inteationally wrongful acts have beeeplaced by refences to the

term “international organization”.

4 1bid., pp. 168-169.
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CHAPTER VIII
RESERVATIONSTO TREATIES
A. Introduction

92. The General Assembly, in its regan 48/31 of 9 December 1993, endorsed the
decision of the International Law Commission todlire in its agenda the topic “The law and

practice relating to reservations to treaties”.

93.  Atits forty-sixth session (1994), t@mmission appointed Mr. Alain Pellet,
Special Rapporteur for the topit.

94.  Atits forty-seventh session (1995), @@mmission received and discussed the first

report of the Speal Rapporteuf™®

95. Following that discussion, the Speciapparteur summarized tleonclusions he had
drawn from the Commission’s consideration of thigid; they related to the title of the topic,
which should now read “Reservatidastreaties”; the form of the results of the study, which
should be a guide to practice in respeateservations; the flexible way in which the
Commission’s work on the topic should be aadrout; and the consensus in the Commission
that there should be no change inrblevant provisions of the 1969, 1978 and 1986

Vienna Convention&’ In the view of the Commission, thosonclusions constituted the results
of the preliminary study requested by tBeneral Assembly in resolutions 48/31 of

9 December 1993 and 49/51 of 9 December 19®Har as the Guide to Practice was
concerned, it would take the form of draft gelides with commentarsg which would be of
assistance for the practice of States and iateynal organizations; &se guidelines would, if

necessary, be accompanied by model clauses.

8% Official Records of the General Assembly, Forty-ninth Session, Supplement No. 10 (A/49/10),
para. 382.

646 A/CN.4/470 and Corr.1.

847 Official Records of the General Assembly, Fiftieth Session, Supplement No. 10 (A/50/10),
para. 491.
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96. In 1995, the Commission, in accordance with its earlier prattiaathorized the Special
Rapporteur to prepare a detaipeestionnaire on reservationstteaties, to ascertain the
practice of, and problems encountered by, Statesnternational orgarations, particularly
those which were depositariesrotiltilateral conventions. Thguestionnaire was sent to the
addressees by the Secretariat. Imasolution 50/45 of 11 December 1995, the

General Assembly took note of the Commisssacpnclusions, inviting it to continue

its work along the lines indicated in its report and also inviting States to answer the

questionnair&®

97.  Atits forty-eighth session (1996), ther@mission had before it the Special Rapporteur’'s
second report on the topi®. The Special Rapporteur had annexed to his report a draft
resolution of the International Law Commission on reservations to multilateral normative
treaties, including human rights treaties, which was addressed to the General Assembly for the

purpose of drawing attention to and iflgng the legal aspects of the mattar.

98.  Atits forty-ninth session (1997), ther@mission adopted preliminary conclusions on

reservations to normative multilateral treaties, including human rights tr&aties.

99. In its resolution 52/156 of 15 Decemh®87, the General Assembly took note of the
Commission’s preliminary conclusions and of its invitation to all treaty bodies set up by
normative multilateral treaties that might wishdim so to provide, in writing, their comments
and observations on the conclusions, while drgwhe attention of Governments to the
importance for the International Law Commission of having their views on the preliminary

conclusions.

6% SeeYearbook ... 1993, vol. Il (Part Two), para. 286.
69 As of 31 July 2003, 33 States and 25 international organizations had answered the questionnaire.
%0 AJCN.4/477 and Add.1.

81 Official Records of the General Assembly, Fifty-first Session, Supplement No. 10 (A/51/10), para. 137.

%2 |pid., Fifty-second Session, Supplement No. 10 (A/52/10), para. 157.
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100. From its fiftieth session (1998) to fiffy-seventh session (2005) the Commission
considered 8 more repoftsby the Special Rapportéttand provisionally adopted 71 draft

guidelines and the commentaries thereto.

B. Consideration of thetopic at the present session

101. At the current session, the Commission had béftire second part dhe tenth report of
the Special Rapporteur (A/CN.4/558/Add.1 &atr.1 and Corr.2 andldd.2) on validity of
reservations and the concept of the object anpggsear of the treaty. In this regard the Special
Rapporteur, after the debate that took plagendithe fifty-seventh session (2005), had also
prepared a note (A/CN.4/572 and Corr.1) retatmdraft guideline 3.1.5 (Definition of the
object and purpose of the treaty) and presertingw version of this guideline including

two alternative texts. The 8pial Rapporteur also submitted lleventh report (A/CN.4/574)

and the Commission decided to considlet its fifty-ninth session (2007).

102. The Commission considered the second pdhieotenth report ahe SpeciaRapporteur
at its 2888th to 2891st meetings, on 5, 6, 7 and 11 July 2006.

103. At its 2891st meeting, held on 11 July 2006, the Commission decided to refer draft
guidelines 3.1.510 3.1.13, 3.2, 3.2.1 t0 3.2.4, 3.3 and 3.3.1 to the Drafting Committee.

104. At its 2883rd meeting, on 6 June 2006, @ommission considered and provisionally
adopted draft guidelines 3.1 (Permissible resons), 3.1.1 (Reservations expressly prohibited
by the treaty), 3.1.2 (Definition of specified ressions), 3.1.3 (Permissibility of reservations
not prohibited by the treaty) and 3.1.4 (Permifigitof specified reserations) to the Drafting
Committee. Moreover the Commission provisionaliippted draft guidelines 1.6 (Scope of
definitions) and 2.1.8 [2.1[is] (Procedure in case of maniflysinvalid reservations) as

redrafted.

%3 Third report (A/CN.4/491 and Corr.1 (English only), Add.1, Add.2 and Corr.1, Add.3 and Corr.1 (A/F/R only),
Add.4 and Corr.1, Add.5 and Add.6 and Corr.1); Fouefhort (A/CN.4/499); Fifth report (A/CN.4/508, Add.1,
Add.2, Add.3 and Add.4); Sixth report (A/CN.4/51&lakdd.1-3); Seventh report (A/CN.4/526 and Add.1-3);
Eighth report (A/CN.4/535 and Add.1); Ninth report (A/CN.4/544); and Tenth report (A/CN.4/558 and Corr.1,
Add.1 and Corr.1 and Add.2).

%4 For a detailed historical presentation, €éfécial Records, Fifty-ninth Session, Supplement No. 10 (A/59/10),
paras. 257-269.
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105. Those draft guidelines had already been sent to the Drafting Committee at the

fifty-seventh session (2005).

106. Atits 2911th and 2912th meetings, on 9 and 10 August 2006, the Commission adopted

the commentaries relating to the aforementioned draft guidelines.

107. The text of the draft guidelines &hé commentaries thereto are reproduced in

section C.2 below.

1. Introduction by the Special Rapporteur
of the second part of histenth report

108. The Special Rapporteur recalled that, doklof time, one portion of his tenth report

could not be considered in depth during phevious Commission session and the final part
concerning the validity of reservations had natrbeonsidered at all. In the light of the

criticisms of the definition of the object and purpose of the treaty that had been voiced during the
debate at the fifty-seventh semsithe Special Rapporteur had falated a new definition of the
object and purpose of the treaty (A/CN.4/572 and Cott:1Jor the new definition he offered

two alternatives, not very diffenéin their general meaning, although he preferred the first
alternative. In the second addendum totanth report (A/CN.4/588/Add.2), the Special

Rapporteur had tried to givepaagmatic answer to two impontaand difficult questions: who

was competent to assess the validity of resemvsand what were the consequences of an

invalid reservation.

5 Alternative 1:
3.1.5 Definition of the object and purpose of thetreaty

For the purpose of assessing the validity of reservations, the object and purpose of the treaty
means the essential rules, rights and obligationspedisable to the general architecture of the treaty,
which constitute theaison d' étre thereof and whose modification or exclusion could seriously disturb the
balance of the treaty.

Alternative 2:
3.1.5 Incompatibility of areservation with the object and purpose of the treaty

A reservation shall be incompatible with the object and purpose of the treaty if it has a serious
impact on the essential rules, rights or obligations indispensable to the general architecture of the treaty,
thereby depriving it of itsaison d' étre.
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109. With regard to draft guideline $2,the Special Rapporteur said that it followed from
articles 20, 21 and 23 of the Vien@anventions that any congting State or international
organization could asses®thalidity of the reservations formudat with respect to a treaty. In
that regard the term “State” meant the entire State apparatus, including, as applicable, the
domestic courts. Such an assesstitould also be made by tbaurts of the reserving State,
although the Special Rpprteur was aware of only a singlase in which a domestic court had
declared a reservation formulated by the State in%lidn order to take that possibility into
account, the wording of the first bullet pointdraft guideline 3.2 shoulde changed by deleting
the word “other” before “contracting States” and before “contracting organizations”. The
dispute settlement bodies and theaty implementation monitoringpdies could also rule on the
validity of reservations. But it should be notkdt the category of treaty monitoring bodies
was relatively a new one and had not becorek developed until @aér the adoption of

the 1969 Vienna Convention.

110. The considerations that had led the Cassion in 1997 to adopt preliminary conclusions
on reservations to normative multilateral treaties including human rights treaties were still
relevant. The third bullet poimtf draft guideline 3.2 reflected practice and corresponded to

paragraph 5 of the preliminary conclusions.

111. Draft guideline 3.2°% spelled out that idea, at the same time indicating that, in so doing,
monitoring bodies could go no further than trg@neral mandate authorized. If they had

6% 3.2 Competenceto assess the validity of reservations

The following are competent to rule on the validity afaevations to a treaty formulated by a State or an
international organization:

e The other contracting States [including, as atile, their domestic courts] or other contracting
organizations;

¢ Dispute settlement bodies that may be competent to interpret or apply the treaty; and
e Treaty implementation monitoring bodies that may be established by the treaty.

7 See the decision of the Swiss Federal Tribunal of 17 December 1991 in the Elassbeth B. v. Conseil d’ Etat
du Canton de Thurgovie (Journal des Tribunaux, . Droit fédéral, 1995, pp. 523-537).

6% 321  Competence of the monitoring bodies established by the treaty

Where a treaty establishes a body to monitor application of the treaty, that body shall be competent, for the
purpose of discharging the functions entrusted to it, to assess the validity of reservations formulated by a State or al
international organization.

The findings made by such a body in the exercise of this competence shall have the same legal force as the
deriving from the performance of its general monitoring role.
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decision-making power, they could also de@ddo the validity of reservations, and their
decisions in that regard would be binding oat& parties; otherwisthey could only make

recommendations. That was also in keeping with paragraph 8 of the preliminary conclusions.

112. Draft guideline 3.2%%° echoed paragraph 7 of the preliminary conclusions in the form of
a recommendation and was very much in kegpiith the pedagogic spirit of the Guide to
Practice, as was draft guideline 3.23which reminded States ainternational organizations

that they should give effect to the decisiofishe treaty monitoring bodies (if they had

decision-making power) or to take accoaohtheir recommendations in good faith.

113. Draft guideline 3.2.%* corresponding to paragraph 6 of the preliminary conclusions
adopted in 1997, recalled that, when there wererasémechanisms for assessing the validity of

reservations, they were not mutually exclusive but supportive.

114. The last section of the tenth report dedtl the consequences of the invalidity of a
reservation, a matter that constitd one of the most serious gaps on the topic in the Vienna
Conventions, which were silent on thatqowhether deliberately or otherwise.

115. Despite the positions taken by certaitihars, who draw a distinction between
subparagraphs (a) and (b) of article 19, orottree hand, and subparagraph (c) on the other, the
Special Rapporteur was of the view thatladl three subparagraphs had the same function

69 322  Clauses specifying the competence of monitoring bodies to assess the validity of reservations

States or international organizations should insert, in treaties establishing bodies to monitor their
application, clauses specifying the nature and, where appropriate, the limits of the competence of such bodies to
assess the validity of reservations. Protocols to existing treaties could be adopted to the same ends.

60 323  Cooperation of Statesand international organizationswith monitoring bodies

States and international organizations that haveutated reservations to a treaty establishing a body
to monitor its application are reged to cooperate with that body aiadte fully into account that body’s
assessment of the validity of the reservations that they have formulated. When the body in question is vested with
decision-making power, the author of the reservation is bound to give effect to the decision of that body [provided
that it is acting within the limits of its competence.].

! 324  Plurality of bodies competent to assess the validity of reservations

When the treaty establishes a body to monitor its application, the competence of that body neither excludes
nor affects in any other way the competence of othetracting States or other contracting international
organizations to assess the validity of reservations asytformulated by a State or an international organization,
nor that of such dispute settlement bodies as may be competent to interpret or apply the treaty.
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(a view supported by thteavaux préparatoires, practice and case law). The unity of article 19,
which was confirmed by artic2l, paragraph 1, of the Vien@onventions, was expressed in
draft guideline 3.3%

116. The Special Rapporteur then sought $poad to some of the questions to which a

response could be given at that stage. Draft guideline®®.8xplained that the formulation of
an invalid reservation posed prebis of validity, not of the resnsibility of its author. Hence,
draft guideline 3.32* expressed the idea that a reservatiian did not fulfil the conditions for

validity set forth in article 19 of thVienna Conventions was null and void.

117. Draft guideline 3.3°% expressed the idea that the other contracting parties, acting
unilaterally, could not remedy the nullity of@servation that did not meet the criteria of
article 19. Otherwise, the unity of the tneadgime would be lmken up, which would be

incompatible with the principle of good faith.

118. The Special Rapporteur was of the view izt the contracting parties could not do
unilaterally they might do coll¢iwely, provided they did it expressly, which would amount to an
amendment of the treaty. If all parties formally accepted a reservation thapwas invalid,

they could be considered to be amending theyti®aunanimous agreement, as article 39 of the

Vienna Conventions allowed. That ideas expressed in draft guideline 3.%%.

62 33 Consequences of the non-validity of a reservation

A reservation formulated in spite of the express or implicit prohibition arising from the provisions of the
treaty or from its incompatibility with the object and pumpas$ the treaty is not valid, without there being any need
to distinguish between these two grounds for invalidity.

83 331  Non-validity of reservations and responsibility

The formulation of an invalid reservation produces its effects within the framework of the law of treaties.
It shall not, in itself, engage the responsibility of the State or international organization which has formulated it.

4% 332  Nullity of invalid reservations
A reservation that does not fulfil the conditions for validity laid down in guideline 3.1 is null and void.
65 333  Effect of unilateral acceptance of an invalid reservation

Acceptance of a reservation by a contracting Stabg @rcontracting international organization shall not
change the nullity of the reservation.

66 334  Effect of collective acceptance of an invalid reservation

A reservation that is explicitly or implicitly prohibited by the treaty or which is incompatible with its object
and its purpose, may be formulated by a State or an attenal organization if none of the other contracting parties
object to it after having been expressly consulted by the depositary.

299



2. Summary of the debate

119. With regard to draft guideline 3.1.5, in the new version proposed by the

Special Rapporteur, it was pointed out thatrtbgon of “the balance of the treaty” was

not necessarily applicable to all treatiestipaftarly those relating to human rights. The
object and purpose of a treaty consisted in theative underlying the essential rules, rights
and obligations, rather than within thosées,) rights and obligations themselves.

120. According to another point of view, trederence to “essential rules, rights and

obligations” in the new version waa better way to describe thaéson d’ étre of a treaty.

121. The view was also expressed that theseelversion of the draft guideline introduced
terms that were difficult to undeeasnd and interpret and were ettrely subjective. The earlier
version accompanied by commentary would be eemappropriate way to clarify the notion of
object and purpose. It was also pointed outttiaphrase “has a serious impact” appeared to
make the scope of the draft guide very restrictive. It wasoted that a reservation, without
necessarily compromising thaison d' ére of the treaty, might nonetheless compromise an

essential part of &nd thus be incompatibleith its object and purpose.

122. The view was also expressed that wanéeaty prohibited all reservations, it did

not necessarily mean that all the provisions of the treaty constitutedsas d’ étre, and,

conversely, when a treaty allowed specific reagons it did not necessarily mean that the
particular provisions that might be the subject of reservations were not essential. The political

context in which the treaty had been cowleld should also be taken into account.

123. With regard to draft guideline 3.1.6, it was peihbut that the reference to “the articles
that determine” the “basic structure” of the treaty gave the impression that the object and purpose
of a treaty was to be found aertain provisions of the treaty, which was not necessarily the case.

The reference to subsequent practice could etk since the intention of the parties at the
