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I. ORGANIZATIONAL AND OTHER MATTERS

A. States partive to the Covenant

1. As at 28 July 1989, tho closing date of the thirty-sixth session of the Human
Rights Committee, there were 87 States parties to the International Covenant on
Civil and Political Rights and 45 States parties to the Optional Protocol to the
Covenant, both of which ‘"ere adopted by the General Assembly in resolution

2200 A (XXI) of 16 Decemuer 1966 and opened for signature and ratification in New
York on 19 December 1966. Both instruments entered into force on 23 March 1976 in
accordance with the provisions of their articles 49 and 9 respectively. Also as at
28 July 1989, 24 Stat2s had made the declaration envisaged under article 41,
paragraph 1, of the Covenant, which came into force on 28 March 1979.

2. A list of States parties to the Covenant and to the Optional Protocol, with an
indication of those which have made the declaration under article 41, paragraph 1,
of the Covenant is contained in annex I to the present report.

3. Reservations and other dQeclarations have been made by a number of States
parties in respect of the Covenant and/or the Optional Protocol. These
reservations and other declarations are set out verbatim in document CCPR/C/2/Rev.2.

5. Sessions and agendas

4. The Human Rights Committee has held three sessions since the adoption of its
last annual report. The thirty-fourth session (841lst to 867th meetings) was held
at the United Nations Office at Geneva from 24 October to 11 November 1988, the
thirty-fifth session (868th to 894th meetings) wes held at United Nations
Headquarters, New York, from 20 March to 7 April 1989 and the thirty-sixth session
(895th to 922nd meetings) was held at the United Nations Office at Geneva from 10
to 28 July 1989, The agendas of the sessions are shown in annex III to the present
report.

C. Membership and attendance

5. At the 10th meeting of States parties, held at United Nations Headquarters,
New York, on 16 September 1988, nine members of the Committee were elected, in
accordance with articles 28 to 32 of the Covenant, to replace those whose terms of
office were to expire on 31 December 1988. The following members were elected for
the first time: Messrs Francisco José Aguilar Urbina, Janos Fodor and

Rein A. Myullerson. Mrs. Rosalyn Higgins, and Messrs. Rajsoomer Lallah,

Andreas V. Mavrommatis, Fausto Pocar, Alejandro Serrano Caldera and S. Amos Wako,
whose terms of office were to expire on 31 December 1988, were re-elected. A list
of the members of the Committee in 1989 is given in annex 1II.

6. All the members, except Mrs. Higgins and Mr. Serrano Caldera, attended the
thirty-fourth session of the Committee. All the members attended the thirty-fifth
session; Mr. Mavrommatis attended only part of that session. The thirty-sixth
session was attended by all the members of the Committee except Mr. Mommersteeg:
Mr. Aguilar Urbina, Miss Chanet and Messrs. Cooray, Mavrommatis and Wako attended
only part of that session.




D. Solemn declaration

7. At the 868th, 872nd and 876th meetings (thirty-fifth session), members of the
Committee who had been elected ~r re-elected at the 10th :neeting of States parties
to the Covenant made a solemn declarr .on, in accordance with article 38 of the

Covenant, before assuming their functions,

E. Election of officers

8 At its 868th and 869th neetings, held on 20 March 1989, the Committee elected
the following officers for a term of two years in a:cordance with article 39,
paragraph 1, of the Covenant:

Chairman: Mr. Rajsoomer Lallah

Vice-Chairmen: Mr Joseph A. L. Cooray

Mr. Vojin Dimitrijevic
Mr, Alejandro Serrano Caldera

Rapportevrr: Mr. Fausto Pocar.

9, The Committee expressed its deep appreciation to Mr. Julio Prado Vallejo, the
outgoing Chairman, for his leadership and outstanding contribution to the success
of the Committee's work.

F. Working groups

10. In accordance with rv*- . 62 and 89 of its rules of procedure, the Committee
established working groups to meet before its thirty-fourth, thirty-fifth and
thirty-sixth sessions.

11. The working group established under rule 89 was entrusted with the task of
making recommendations to the Committee regarding communications under the Optional
Protocol. Additionally, the working group that met before the thirty-fifth and
-hirty-sixth sessions was mandated to review possible options for accelerating and
facilitating the examination of communice'’ as. At the thirty-fourth session, the
working group was composed of Messrs, Poc . Prado Vallejo, Wako and Zielinski. It
met at the United Nations Office at Geneva from 17 to 21 October 1988 and elected
Mr. Wako as its Chairman/Rapporteur. At the thirty-fifth session, the working
group was composed of Mr. Cooray and Mr. Dimitrijevic, Mrs. Higgins and

Mr. Prado Vallejo. It met at United Nations Headquarters, New York, from 13 to

17 March 1989 and elected Mrs. Higgins as Chairman/Rapporteur. At the thirty-sixth
session, the working group was composed of Mr. Dimitrijevic, Mr. Pocar and

Mr. Prado Vallejo. It met at the United Nations Office at Geneva from 3 to

7 July 1989 and elected Mr. Dimitrijevic as its Ch~irman/Rapporteur.

12. The working group established under rule 62 was mandated to prepare concise
lists of issues concerning second periodic reports scheduled for consideration at
the Committee's thirty-fourth, thirty-fifth and thirty-sixth sessions, and to
consider any draft general comments that might be put before ‘t. Additionally, the
working group that met before the thirty-fourth and thirty-fifth sessions was
mandated to formulate recommendations relating to the Committee's future




methodology in considering third periodic reports. The group that met before the
thirty-sixth session was reguested to consider, pursuant to the recommendation of
the chairmen of the human rights treaty bodies, the possibility of elaborating a
consolidated text of the first part of the guidolines relating to the form and
content of initial and periodic reports. At the thirty-fourth seasion, the working
group was composed of Messrs. Ando, Mommersteeg, Movchan and Ndiaye. It met at the
ULited Nations Office at Geneva from 17 to 21 October 1988 and elected Mr. Ndiaye
as its Chairman/Rapporteur. At the thirty-fifth session, the working group was
composed of Messrs. El Shafei, Lallah, Pocar and Serrano Caldera. It met at
United Nations Headquarters from 13 to 17 March 1989 and elected Mr. El Shafei as
its Chairman/Rapporteur. At the thirty-sixth sessiun, the working group was
composed of Messrs. Ando, Myullerson and Ndiaye. It met at the United Nations
Office at Geneva from 3 to 7 July 19837 and elected Mr., Ndiaye as its
Chairman/Rapporteur.

G. Qther matters

Thirty-fourth session

13, The Under-Secretary-General for Human Rights informed the Committee of the
report of the Secretary-General on the work of the Organization submitted to the
General 2ssembly at its forty-third session 1/ and drew attention, in particular,
to his stutement reaffirming the great importance he attached to a strong human
rights programme which could '"nake our task in other areas significantly easier".
He also noted that, in his report to the General Assembly, the Secretary-General
had once again stressed the need to strengthen continually the existing human
rights machinery, particularly in the light of frequent and often large .cale
violations of fundamental human rights, which continued in various countries and
regions of the world.

14. In connection with the commemoration of the fortieth anniverser: of the
adoptioa of the Universal Declaration of Human Rights during 1982, tn.
Under-Secretary-General for Human Rights noted that the anniversaiy ! ad not only
provided an opportunity for taking stock of past accomplishmeats but had also added
impetus to disseminating the human rights message. He paid special tribute in that
regard to the many excellent commemorative activities vnder“-aken by
non-governmental oryanizations as well as by private groups, including
representatives of the world of art and entertainment. Th. Unde.-Se.retary-General
for Human Rights also informed the Committee of several )fficial commemorative
observances that had been or were to be held during 1988, including a seminar held
in April 1988 at Lomé, organized by the Centre for Human Rights in co-operation
with the Government of Togo; the European Workshop on the Universal Declaration of
Human Rights held at Milan in September 1988, organized jointly by the Centre and
the University of Milan; and a training course on the administration of justice and
human rights held in Moscow for Ea.tern European countries and organized by the
Centre in co-operation with the United Nations Association of the Union of Soviet
Socialist Republics.

15. The Under-Secretary-General for Human Rights informed the Committee of the
outcome of the Global Consultation against Racism and Racial Discrimination, which,
pursuant to General Assembly resolution 42/47 of 30 November 1987, had heen held at
Geneva at the beginning of October 1988 and attended by a broadly representative
group drawn from all sectors of the international community and aon-governmental




organizations, as well as by many human rights activists and experts, including
Madame Danjelle Mitterrand.

16, The Under-Secretary-General for Human Rights algso informed the Committee of
other significant developments of relevance to its work that had occurred since the
Committee's thirty-third session, notably the actions taken by the Sub-Commission
on Prevantion of Discrimination and Protection of Minorities at its fortieth
session. These included updating the report listing States that had proclaimed,
extended or terminated a state of emergency since January 1985; forwarding to the
Commission on Human Rights of the draft second optional protocol aimed at the
abolition of the death penalty, together with a comparative analysis of the various
views in favour of or against the idea of elaborating such a protocol; adoption of
a draft body of principles and guarantees for the protection of mentally ill
persons; and adoption of Sub-Coimmission resolution 1988/11 of 1 September 1988
relating to compensation for victims of gross violations of human rights.
Additionally, the Committee was informed of the outcome of the thirty-sixth session
of the Committee on the Elimination of Racial Dis:rimination, held in August 1988,
as well as of the results of the meeting of persons chairing the various human
rights treaty bodies, held at Geneva from 10 to 14 Octcber 1988.

17. Regarding the recent relevant activities of the Centre for Human Rights, the
Under-Secretary-General for Human Rights referred, in particular, to the issuance
nf a number of publications under the Centre's new publication programme and to
seminars and training courses undertaken or planned during 1988 by the Centre's
advisory services at Tunis, Guatemala City, San Remo, Italy, Manila and Geneva.

18. As part of the fortieth anniversary observances, the Committee decided to hold
a round table dQuring its 866th meeting and to invite members of diplomatic
miscions, representatives of non-governmental organizations, the media and local
university staff and students to participate. Members of the Committee expressed
satisfaction over the outccme of the round table, which had enabled the
participants to become more familiar with the Committee's purposes and activities,
and suggested that the experience should be repeated,

19. The Chairman expressed the Committee's appreciation to three members who had
not stood for re-election - one of whom was an original member - for the dedication
and competence with which they had discharged their functions and for the great
contribution they had made to the success of the Committee's work. For their part,
the departing members stated that it had been a pleasure and an honour to serve as
members of the Committee, which was held in such high regard by the internatioral
community and by the public at large, and noted that the principle of avoiding
political or ideological considerations had made it possible to secure the
co-operation of many Governments with widely differing political, economic and
social systems. They wished the Committee continuing success in its work.

Thirty-fifth session

20. The representative of the Secretary-General informed the Committee of *he
adoption by the General Assembly of resolution 43/115 of 8 December 1988, in which
the Assembly had requested the Commission on Human Rights to consider at its
forty-fifth session the conclusions and recommendations of the meeting of persons
chairing the human rights treaty bodies, in particular those identified as matte:s
requiring urgent action. At that session, the Commission had taken decisions on
several of those recommendations, including those relating to the preparation of



studies on possible long-term approaches to the supervigion of existing and
prospective bodies established under international human rights instruments, as
well as on the possible computerization of the work of such supervisory bodies.

The representative of the Secretary-General noted further that the General Assembly
was to revert to the various questions addressed in the chairmen's report at its
forty-fourth session, when it would consider a report gsubmitted by the
Sec.etary-General ~ontaining, inter alia, the views and comments of the various
treaty bodies on the recommendations,

21. Reviewing other recent activities undertaken by the United Nations in the
field of human rights, the representative of the Secretary-General informed the
Committee of the General Assembly's far-reaching decision at its forty-third
session (resolution 43/128 of 8 December 1988) to launch a World Public Information
Campaign for Hunan Rights; the adoption by the Committee on Economic, Social and
Cultural Rights at its third session of its rules of procedure as well as of it-
first general comment; the completion by the Commission on Human Rights, at its
forty-fifth session, of its work on the draft convention on the rights of the
child; as well as the adoption of a decision by the Commission to extend to four
years the periodicity of reports submitted under the International Convention on
the Suppression and Punishment of cvhe Crime of Apartheid.

22. Regarding the Centre's activities and plans under its programme of advisory
services and technical assistance, the representative of the Secretary-General
informed the Committee of the Centre's intention to co-operate with several
Governments in initiating projects designed, inter alja, to strengthen law
faculties and to help States set up legal libraries, draw up legal instruments on
human rights, publish official legal reviews and gather relevant data and reference
materlals. He noted that the Centre also planned to organize workshops and
training courses during 1989 in Argentina, Colombia, Ecuador, the Gambia, Guinea
and the Asia and Pacific region. The publications programme in the various
officiel languages of the United Nations had r'so made progress and the compilation
of international instruments on human rights was now available in Arabic, Zhinese,
English, French and Spanish.

Thirty-sixth session

23. At its 918th meeting, the Committee decided to amend rules 87 to 94 of its
provisional rules of procedure relating to c.mmunications under the Optional
Protocol to the Covenant (see annex IX to the present report). At the same meeting
the Committee also decided to make its rules of procedure definitive, eliminating
the term “provisional" from the title of those rules.

24, The Committee heard a proposal that it should from time to time devote one or
more meetings to discussion of operational issues of concern to Committee mempers.
It was suggested that it would be of great benefit if, for example, Committee
members had the opportunity to exchange ideas on the Committee's role betwaen
periodic reports in respect of states of emergency; and on matters relating to the
follow-up of views given in communications.



H. Publicity for the work of the Committee

25. The Chairman and members of the Bureau held press briefings during each of the
Committee's sessions. The Committee noted with particular satisfaction that the
pres: conference held at the thirty-fifth session, at Headquarters, was well
attended by representatives of the major news organizations based in New York and
provided a valuable opportunity for conveying information about the Committee's

role and activities to the general public.

I. Future meetings of the Committee

26, At its thirty-fifth session, the Committee confirmed its calendar of meetings
for 1990-1991, as follows: thirty-eighth session to be held at United Nations
Headquarters from 19 March to 6 April 1990; thirty-ninth gession at the

United Nations Office at Geneva from 9 to 27 July 1990; fortieth session algo at
the United Nations Office at Geneva from 22 October to 9 November 1990; forty-first
session at United Nations Headquarters from 25 March to 12 April 1991; forty-second
session at the United Nations Office at Geneva from 8 to 26 July 1991 and
forty-third session also at the United Nations Oftice at Geneva from 21 QOctober to
8 November 1991. In each case, the Committee's working groups would meet during
the week preceding the opening of the session.

27. In confirming its calendar of future meetings and the venues of those
meetings, the Committee stressed the necessity of holding at least one of its
sessions each year at the United Nations Headquarters. A number of considerations
relating to the effective discharge of the Committee's mandate dictated that
course, including, in particular, the possibility for the Committee to meet the
representatives of the many States parties that have no permanent missions at
Geneva in connection with the fulfilment of their reporting and other obligations
under the Covenant; the necessity for contact at least once a year between the
Committee and the members of permanent missions who are involved in the
consideration by the General Assembly of the Committee's annual report; and the
need to make the work of the Committee known to a wider audience. The Committee
bere in mind the need for economy and, to this end, has revised its methods of
work, both in the consideration of States reports and of communications under the
Optional Protocol (see CCPR/(C/SR.880).

J. Adoption of the repoit

28. A%t its 920th and 922nd meetings, held on 27 and 28 July 1989, the Committee
considered the draft of its thirteenth annual report covering its activities at the
thirty-fourth, thirty-fifth and thirty-sixth sessions, held in 1988 and 1989. The
report, ss amended in the course of the discussion, was unanimously adopted by the

Committee,



II. ACTION BY TH¥ GNNERAL ASSEMBLY AT ITS FORTY-~THIRD SESSION

29. At its 880th and 892nd meetings, held on 29 March and 6 April 1988,

the Committee considered the agenda item in the light of the relevant summary
records of the Third Committee and of General Assembly resolutions 43/114

and 43/115 of 8 December 1988.

30, The Committee discussed the relevant resolutions adopted by the Assembly at
its forty-third session and noted with satisfaction the Assembly's favourable
comments on its work and the emphasis placed by resolution 43/114 on the need to
make the Committee's activity known., Members of the Committee also noted that the
Assembly at its forty-third session had congidered a number of topics of special
intereat to the Committee, including the rights of the child and the function of
the family as the basis of society, and that the Third Committee had proposec the
proclamation of an international year of the family. The Committee agreed that it
would itself consider the formulation of a general comment on article 23 of the
Covenant, relating to the rights of the family to protection by society and the
State.

31. With regard to resolution 43/115, relating to reporting obligations of States
parties to international instcuments on human rights, the Committee noted that the
General Assembly had once again underlined the importance of compliance by States
parties with their reporting obligations as well as the importance of the work of
the supervisory bodies established under the International Covenants on Human
Rights. The Committee further noted with satisfaction that in the same resolution
the General Assembly had approved the recommendation of the meeting of persons
chairing the human rights treaty bodies relating to the preparation of a study on
possible long-term approaches to the supervision of existing and prospective human
rights instruments and that the Secretary-General had already appointed an expert
to prepare the study for submission to the General Assembly at its forty-fourth
session.

32. After considering the other conclusions and recommendations of the chairmen in
the light of the views expressed at the forty-third session of the General Assembly
and the forty-fifth session of the Commission on Human Rights, the Committee
endorsed the recommendations relating to the provision on a regular basis and in
consultation with the treaty bodies of technical assistance and advisory services
to assist States parties in fulfilling their reporting obligations, particularly
regional and subregional training courses on the preparation and submission of
reports; the provision of adequate financial resources to ensure the effective
operation of each of the treaty bodies; the preparation on a priority basis of a
detailed reporting manual; the scheduling on a regular basis of meetings of the
persons chairing the human rights treaty bodies; and the establishment of a task
force to prepare a study on computerizing the work of the treaty monitoring bodies
in relation to reporting. In the latter connection, the Committee noted with
appreciation that the task force had already been established, pursuant to
Commission on Human Rights resolution 1989/46, and had held its first meeting, in
which the Rapporteur of the Committee participated.

33, The Committee also endorsed the recommendaticn of the Chairpersons relating to
the possible consolidation of the various guidelines covering the preparation of
the initial part of each State party's report. In the latter connection, the
Committee at its 901st meeting, held on 13 July 1989 adopted a proposal concerning




such consolidated guidelines (soce annex VIII to the present report). At the same
time, members reiterated that the harmonization of the guidelines should not
invalidate the uniqueness of the objectives of each treaty body and that only the
portion of the guidelines relating to matters of common interest to all of the

treaty bodies should be harmonized.

34. With reference to the provision of technical assistance and advisory services,
some members also suggested that the treaty bodies should formulate practical
proposals to the Centre for Human Rights for facilitating the submission of reports
by certain States. Concerning the question of financial and staff resources for
the treaty bodies, soms members noted that, despite the important role of human
rights within the United Nations and the continuing emphasis placed by the

General Assembly on the importance of new ratifications or accessions to the
various international human rights instruments, less than 1 per cent of the regular
budget of the United Nations was being allocated to the human rights sector,




III. REPORTS BY STATES PARTIES SUBMITTED UNDER
ARTICLE 40 OF THE COVENANT

A. Submission of reports

35. States parties have undertaken to submit reports in accordance with
article 40, paragraph 1, of the International Covenant on Civil and Political
Rights within one year of the entry into force of the Covenant for the States
parties concerned and thereafter whenever the Committee so requests.

36. In order to assist States parties in submitting the reports required under
article 40, paragraph 1 (a), of the Covenant, the Human Rights Committee, at its
second session, approved general guidelines regarding the form and content of
initial reports. 2/

37. Furthermore, in accordance with article 40, paragraph 1 (b). of the Covenant,
the Committee at its thirteenth session adopted a decision on periodicity requiring
States parties to submit subsequent reports to the Committee every five years. 3/
At the same snssion, the Committee adopted guidelines regarding the form and
content of periodic reports from States parties under article 40, paragraph 1 (b),
of the Covenant. 4/

38. At each of its sessions during the reporting period, the Committee was
informed of and considered the status of the submission of reports (see annex IV to
the present report).

39, The action taken, information received and relevant issues placed “efore the
Committee during the reporting period (thirty-fourth to thirty-sixth cessions) are
summarized in paragraphs 40 to 47 below.

Thirty-fourth session

40. With regard to the reports submitted since the thirty-third session, the
Committee was informed that initial reports had been sent by Bolivia, Cameroon,
San Marino and Togo, and second periodic reports by Costa Rica, the

Dominican Republic, Mauritius, Panama and Uruguay. The third periodic report of
the Union of Soviet Socialist Republics, as well as additional informution
submitted subsequent to the examination of its initial report by Zaire, had also
been received.

41. The Committee decided to send reminders to the Governments of Argentina,
Democratic Yemen, Gabon, Niger, Saint Vincent and the Grenadines, the Sudan and
Viet Nam, whose initial reports were overdue. 1In addition, the Committee decided
to send reminders to the Governments of the following States parties whose second
periodic reports were overdue: Austria, Bulgaria, Canada. Cyprus, the Democratic
People's Republic of Korea, Egypt, Gambia, Guyana, Iceland, [ndia, Iran (Islamic
Republic of), Jamaica, Jordan, Kenya, Lebanon, Libyan Arab Jamahiriya, Madagascar,
Mali, Morocco, Nicaragua, Peru, Saint Vincent and the Grenadines, Sri Lanka,
Suriname, Syrian Arab Republic, United Republic of Tanzania and Venezuela; - «d to
the Governments of the Byelorussian Soviet Socialist Repuhlic, Czechoslov: . the
Federal Republic of Germany, Iran (Islamic Republic of), lLebanon, the Libyan Aradb
Jamahiriya, Madagascar, Tunisia and Yugsslavia, whose third periodic 1aports were
overdue.




Ihirty-fifth seasion

42. The Committee was informed that the initial report of Cemocratic Yemen, the
second periodic reports of Nicaragua and Zaire, and the third periodic reports of
Czechoslovakia and the Federal Republic of Germany had been received.

43. In view of the growing number of outstanding Siate party reports, the
Committee agreed that the Chairman, accompanied by the member of the Bureau from
the concerned region, should meet individually in New York with the permanent
representatives of all States parties whose initial reports were overdue as well as
the permanent representatives of those States parties to whom six or more reminders
had been sent in connection with their overdue second periodic reports.
Accordingly, contact was made with the permanent representatives of Argentina,
Bulgaria, Cyprus, Equatorial Guinea, Gabon, The Gambia, India, Iran (Islamic
Republic of), Lebanon, the Libyan Arab Jamahiriya, Madagascar, Niger, The Sudan,
Suriname and Viet Nam, who agreed to convey the Committee's concerns to their
Governments. Since it was not possible to establish contact with the permanent
representatives of Kenya, Mali, Saint Vincent and the Grenadines, the Syrian Arab
Republic, the United Republic of Tanzania and Venezuela, the Committee roquested a
member of its Bureau who is also the permanent ropresentative of his couantry to the
United Nations, to pursue the establishment of contacts with them subsequent to the
conclusion of the Committee's session.

44. In addition, the Committee decided to send reminders to all States whose
initial reports or second or third periodic reports should have been submitted
before the end of the thirty-fifth sessicn. Initisl reports were overdue from
Argentina, Equatorial Guinea, Gabon, Niyer, Saint Vincent and the Grenadines, the
Sudan and Viet Nam; second periodic reports were overdue from Austria, Bulgaria,
Canada, Cyprus, the Democratic People's Repubiic of Korea, Egypt, E1 Salvador, the
Gamhiz, Guyana, Iceland, India, Iran (Islamic Republic of), Jamaica, Jordan, Kenya,
Lebanon, The Libyan Arab Jamahiriya, Madagascar, Mali, Morocco, Nicaragua, Peru,
Saint Vincent and the Grenadines, Sri Lanka, Suriname, the Syrian Arab Republic,
the United Republic of Tanzania, Venezuela and Viet Nam; =22 third periodic reports
were overdue from the Byelorussian SSR, tran (Islamic Republic of), Lebanon, the
Libyan Arab Jamahiriya Madagascar and Yuaoslavia.

Thirty-sixth session

45. The Comnittee was informed that the iaitial reports of Argentina and Viet Nam,
the second periodic reports of Canada and India, as well as the third periodic
reports of Chile, Spain and Tunisia, had been received.

46. At its 901st meeting, following a review of its past endeavours to promote the
submission of overdue reports, the Comiittee concluded that the current practice of
sending reminders to States parties following its spring and autumn sessions should
be continued and that its past contacts with New York-based permanent
representatives had been most useful and should also be continued. 1In addition,
the Committee requested the Secretary-Genaral to inform States parties to the
Covenant, on its behalf, of the Committee’'s continuing concerns avout
non-compliance by a2 significant number of States parties with their rdporting
obligations under article 40 of the Covenant and to encourage them to take
approrriate action, collectively as well &s individually, to ensure compliance with
those obligations,
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47. Also at its 90lst meeting, after considering the relevant recommendation
adopted by the second meeting of persons chairing human rights treaty bodies, the
Committee proposed consolidated guidelines for the initial part of States parties'’
reports submitted under the various international human rights instruments (see
annex VIII to the present report).

B. Consideration of reports

48, During its thirty-fourth, thirty-fifth and thirty-sixth sessions, the
Committee considered the initial reports of Bolivia, Cameroon, the Philippines and
Togo, as well as the second periodic reports of Italy, Mauritius, Mexico, the
Netherlands, New Zealand, Norway, the United Kingdom of Great Britain and

Northern Ireland (Dependent Territories) and Uruguay. The status of reports
cuonsidered during the period under review and reports still pending consideration
is indicated in annex V to the present report.

49. At its 800th meeting, held on 29 March 1989, the Committee adopted a
methodology for considering third periodic reports (the first of which are to be
considered in October/November 1989 at the Committee's thirty-seventh session).

The Committee agreed that the method to be applied should be generally similar to
that used for considering second periodic reports, 5/ the major objectives being to
maintain and strengthen the dialogue between the Committee and the States parties
and the promotion of effective implementation of human rights. The practice of
preparing lists of issues in advance of the examination of such reportr should be
kept but such lists should be mor2 concise and more precise (see annex VIl to the
present report).

50. The following sections relating to States parties are arranged on a
vountry-by-country basis accerding to the sequence followed by the Committee in its
consideration of reports at its thirty-fourth, thirty-fifth and thirty-sixth
sessions. These sections are only summaries, based on the summary records of the
meetings at which the reports were considered by the Committee. Fuller information
is contained in the reports an? additional information submitted by the States
parties concerned §/ and in the summary records referred to.

Norway

51. The Committee considered the second periodic report of Norway
(CCPR/(C/42/Add.5) at its 844th to B47th meetings, held from 26 to 27 October 1988
(CCIR/C/SR.8B44-847).

52. The report was introduced by the representative of the State party, who
reaffirmed his Government's willingness to continue its fruitful dialogue with the
Committee. He noted that a new practice of consulting the Government of Norway's
Advisory Committee on Human Rights on the content of reports relating to human
rights before their final submission to the various United Nations treaty bodies
had been adopted. Referring to new developments that had occurred since the
submission of the report, the representative drew special attention to the
insertion in the Norwegian Constitution of a new article 110 (a) relating to the
responsibility of the Norwegian authorities yis-a-vig the Sami peuple, and to the
ratification of Protocol No. 6 to the European Convention for the Protection of
Human Rights and Fundamental Freedoms. He also pointed out that the Royal Decree
of 18 December 1987, providing for the investigation by independent committees of
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reported cases of police violence, and the Royal Decree of 28 June 1985, relating
to the orgaunization of the Public Prosecution Authority, had entered into force.

Copstitutional and legal framework within which the Covenant is implemented
53. With reference to that igsue, members of the Committee wished to receive
information on the mechanisms employed in Norway to harmonize, in the event of
conflict, the Covenant and domestic law; on the cases where the Covenant had been
directly invoked before the courts; and on the role of tha Covenant, if any, in the
interpretation and application of Norwegian law. In this connection, they enquired
about the meaning of the statement in paragraph 5 of the report that "the

Covenant ... will indeed be a relevant source of law of considerable weight in the
interpretation and application of Norwegian law". It was also asked whether it was
necessary for the individual complainant to invoke the Covenant or whether the
court itself was obliged to do so; whether the idea of a bill of rights to be
included in the Constitution of Norway and by which the courts would be bound had
ever been considered; and whether, in view of the growing number of international
human rights instruments, the responsibilities of the courts in respect of the
process of harmonizing domestic law with international treaties was not becoming
too heavy a burden,.

54. Additionally, members of the Committee requested information on factors and
difficulties, if any, affecting the implementation of the Covenant and requested
more details about the activities of the Norwegian Institute of Human Rights and of
the Government of Norway's Advisory Committee on Human Rights. It was asked, in
the latter regard, whether a draft of the report had been submitted to the
Institute of Human Rights for comment; what the nature of the relationship was
between the Institute and the Advisory Committee; what comments the Advisory
Committee had made on Norwegian draft reports under international human rights
instruments; and whethe. Norway's reservations to the Covenant had been considered
by the Advisory Committee. It was also asked whether the Government intended to

withdraw any of its reservations.

55. Referring to activities relating to the promotion of greater public awareness
of the provisions of the Covenant and the Optional Protocol, members wondered
whether copies of decisions of the Human Rights Committee under the Optional
Protocol were available to judges; whether it had been considered useful to hold
seminars for judges on this matter and to provide information relating to human
rights instruments to the police and other security personnel; whether the
Norwegian Department of Education had taken steps to provide material for schools
in connection with human rights education; and whether consideration of the
Norwegian report by the Human Rights Committee would be reflected in the media.

56. Responding to the questions raised by members of the Committem, the
representative of the State party explained that the machinery used to prevent
conflicts between international instruments on human rights and Norwegian domestic
law involved ascertaining that domestic law was consistent with a Convention before
it was ratified. 1f, despite such precaution, a conflict arose, the necessary
steps would be taken and, in particular, the courts would interpret domestic
regulations in such a way as to correspond to the require. ats of the internaticnal
instrument. However, if a conflict arose between an in-.'tnational obligation and a
domestic provision after that provision had bee interpreted - although no such
conflict had so far arisen in Norway - the domestic provision would prevail.
International instruments on human rights could be invoked by a person before the
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courts and had been mentioned in some 20 Supreme Court decisions. No violation nf
the Covenant had thus far been found by the courts. Regarding the reference in
paragraph 5 of the report to the Covenant as a source of law, the representative
noted that the Covenant was also used by the courts as a basis for legal
arguments. While the Norwegian Constitution was o0ld and had seldom been changed,
it was supplemented by unwritten principles that the Supreme Court had set out in
its decisions and in the interpretation of which the international instruments
played a significant rol-,

57. Replying to other questions, the representative explained that the Norwegian
Institute of Human Rights, which had been established on 1 January 1987, had the
task of contributing to the realization of human rights through research, studies,
docunentation and information; through co-operation with international agencies,
organizations and research centres; and by providing opportunities and support for
foreign scholars. The Institute was undertaking four research projects relating to
the United Nations system, the Council of Europe, East-West co-operation and human
rights and development. Particular attention was being paid to the dissemination
of information regarding human rights through the publication of basic materials
and the organization of seminars and workshops. The Government of Norway's
Advisory Committee on Human Rights, established in 1980, was chaired by an official
of the Ministry of Foreign Affairs and included among its members representatives
of non-governmental organizations and Members of Parliament. It was intended to
reflect on general human rights issues and to provide a forum in which governmental
and non-governmental organizations could exchange views on human rights issues.

58. Referring to the dissemination of information concerning human rights, the
representative explained that the subject of human rights had been introduced in
school curricula; that the text nof the Covenants had been translated into
Norwegian; and that there was growing awareness of the Covenant in the legal
profession, including among judges who had easy access to the texts. Various
initiatives had been undertaken to teach human rights to law enforcement officials,
including the preparation of a textbook on the relationship between the police and
human rights. Courses had also been held for lawyers.

Self-determination

59. With regard to that issue, members of the Committee wished to know what
Norway's position was in relation to the right to self-determination of the
Namibian and Palestinian peoples and what measures the Government had taken to
prevent public and private support for the apartheid régime of South Africa.

60. In his reply, the representative of the State party said that his Government
recognized the right to self-determination of the Palestinian people and had stated
that position over the years at the United Nations and recently, with other Nordic
foreign ministers, at a meeting held in August 1988, It had also recognized the
right to self-determination of the Namibian people and had called for Security
Council resolution 435 (1978) to be implemented. As to the prevention of public
and private support for the apartheid régime in South Africa, the Norwegian
Parliament had enacted a law, in March 1987, prohibiting economic relations with
South Africa and Namibia.
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Non-discrimination and equality of the sexes

61. In connection with that issue, members of the Committee wished to know in
whichk respects the rights of aliens were restricted as compared with those of
citizens: what the activities and functions of the Ombudsman for Equal Status
between Men and Women were; and whether the procedure provided for under the Act of
12 June 1981 relating to the representation of both sexes in all public committees
had led to increased representation of women in public committees. In addition, it
was asked what rules governed the administration of a couple's communal assets and
whether a married woman had the right to apply to the courts without her husband's
consent.

62. In his reply, the representative of the State party said that, although it was
not explicitly set forth in the Constitution, aliens were entitled to legal
protection on the same looting as Norwegian citizens. However, aliens could not be
appointed to higher-level government posts and there were some limitaticas on the’r
rights to social security, the acquisition of real estate, estublishing businesses
and exploiting water resources. The new Aliens Act, which had not yet entered into
force, contained a new general clause on equality. which stated that aliens had tae
same rights and duties as Norwegian citizens unless expressc provision had been made
to the contrary. While certain special measures to assist aliens in enjoying their
rights had already been taken, such as providing access to education, providing
Norwegian language training and helping with housing problems, further steps of an
economic and social nature were still necessary.

63. The Ombudsman for Equal Status between Men and Women had general
responsibility for enhancing non-discrimination and equality of the sexes.
Individuals or groups could complain to the Ombudsman in cases of sexual
discrimination, and some 1,000 such cases were dealt with annually. Roughly

1 per cent of such cases were ultimately referred to the appeals board. The
representation of women in some public committees had increased but the desired
representation might not be achieved until some of the older committees renewed
their membership.

64. Replyirg to other questions raised by members of the Committee, the
representative stated that spouses could generally act independently before the
courts and in all other areas of life and that they generally managed their own
assets.

Right to 1life

65. With regard to that issue, members of the Committee wished to receive
necessary additional information on article 6 of the Covenant in accordance

with the Committee’s general comments Nos. 6 (16) and 14 (23). They wondered what
the regulations governing the use of firearms by the police were; whether

firearms had been used recently and, if so, under what circumstances; whether any
deaths had resulted from such use; and whether investigations had been made an®, if
so, what the findings had been., Inquiries were also made about the number of
persons found guilty of wilful murder and about four cases of police violence. It
was also asked whether Norway intended to take measures to regulate the transport
and dumping of toxic waste.

66. 1In his reply, the representative emphasized the importance attached by his
Government to the Committee's ge:eral comments Nos. 6 (16) and 14 (23)., 1In
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particular, Norway endeavoured to contribute to tue adoption of measures aimed at
reducing the existing gap between arms spending and resources for development and
advocated the conclusion of a comprehensive-nuclear test-ban treaty. Police
officers were generally not armed in the normal course of their duties and used
firearms only in exceptional circumstances. In the extremely rare cases wheve
persons had been wounded, an investigation had always been conducted. The four
complaints of police violernce were not cunnected with the improper use of firearms,
but with rough treatment during arrests. The small amount of nuclear waste in
Norway was stored in special storage bins on home territory.

Treatment of prisoners and other detainees

67. With reference to that issue, members of the Committee wished to receive
clarification of the meaning of section 228 of the Penal Code relating to the
omission >f punishment for assault that had been provoked by & previous assault or
an offence against honour. They also wished to know whether any independent
committees had been established pursuant to section 67 of the Criminal Procedure
Act of 22 May 1981 and, if so, what the results of their activities had been; why
investigations into police misconduct were still in the hands of the police
themselves; what the most common complaints against members of the police had been
and whether they also related to acts of violence; and what had been the result of
any investigations to which such complaints had given r'se.

68. Members of the Committee also wished to know whether there were any
time-limits gnverning resort by prison authorities to solitary confinement or the
use of secur’'ty cells; whether there were any safeguards against the abuse of such
practices by prison authorities; and whether inmate- had any recourse against the
imposition of such measures. As regardr “fetzption in mental institutions,
clarification was requested as to whether a compulsory committal decision was
automatically reviewed by the Board of Inspection or only upon specific application
for review.

69. In addition, further information was sought regarding time-limits for
preventive detention; the circimstances under which the presentation of an arrested
persvn before a judge might be delayed; the placing under special observation of
persons suspected of having taken certain substances; the composition and functions
of bodies responsible for monitoring prison establishments; the actual practice in
respect of appeals against possible abuses by prison staff; measures taken in
Norway to compel debtors to meet their obligations; the difference between "arrest"
and "custody on remand"; and the legal remedies for members of the armed forces
convicted of disciplinary offences.

70. In his reply, the representative of Norway explained that article 228 of the
Penal Code was not automatic and only applied to cases where there had been an
immediate reaction of an impulsive nature to provocation and where the damage
caused was not more serious than that resulting from the original assault. A
system of investigating committees had been established in December 1987 to
supervise the persons conducting the investigation so that any possible abusive
practices on the part of the police could be avoided. That approach had been
preferred since investigations required a significant infrastructure and
considerable resources and skills, which the police already possessed, Detention
in security cells was aimed at preventing a detainee from committing acts of
violence against others or causing material damage or serious disturbance in the
prison establishment., Resort to that coercive measure could be ordered by the

-15-




director of the prison on the advice of the prison doctor. There was no time-limit
for such detention but reports to the Ministry of Justice had to be made when they
exceeded two weeks. All prison inspections were carried out by a prison

committee. Prisoners could always file a complaint through administrative channels
wita the Ombudsman or before the courts. Security detention cells had been used
468 times in 1987.

71. Regarding preventive detention, the representative said that the possibility
of setting a time-limit on remand in custody had been considered but was not
retained since it was felt that too many exceptions would have had to be made.
However, the Code of Penal Procedure had strengthened protection against the risk
of prolonged remand in custody and, in any case, the period of detention could not
exceed four weeks. An arrested person had to be handed over to the prosecutor's
department within 24 hours following arrest and any delays had to be explained in
writing. Compensation in criminal cases was set in accordance with the loss of
earnings suffered and was often increased to take account of other harm deriving

from detention. A new law relating to detention during military service had been
enacted in the spring of 1988.

72. Responding to other gquestions, the representative stated that all prisons and
police cells came under the authority of the Ministry of Justice and that the
parliamentary Ombudsman and the courts also had the possibility of exercising
supervision over prison conditions. Complaints from prisoners were submitted to a
Prison Board and prison committees were able to visit prisons without p~ior
announcement to observe living conditions. In cases of compulsory committal, an
application for a review could be addressed to the Board of Inspection, which
played an active role by verifying the validity of the decision. There had been a
decrease in the number of persons in mental hospitals. The number of cases where
compensation had been granted was low, owing to the fact that the Public
Prosecutor’'s Office instituted proceedings only after due consideration. The
representative also stated that an inmate was placed in a cell when he had taken
drugs and refused to undergo a medical examination.

Right to a fair trial

73. With regard to that issue, members of the Committee wished to receive further
information on any circumstances under which a court might decline to appoint the
person chosen by the accused as the "official" defence counsel. In addition, they
wished to know whether it was obligatory to have an officially appointed defence
counsel; how a detainee could communicate with his lawyer; what the average lapse
of time until judgement in criminal cases was:; and whether steps were taken to
ensure that the detainee was present at his trial. They also wished to receive
information on the legal aid system in Norway.

74. 1In his reply, the representative of the State party explained that the lawyer
chosen by the accused was retained as the "official" defence counsel, except in
rare cases where it was considered that the choice of the accused might lead to
long procedural delays; where the lawyer selected had previously supplied
prohibited articles to a detainee client; or where, in cases involving State
secrets, there were good reasons for believing that the lawyer in guestion was not
trustworthy. Normally, the lawyer chosen by the prisoner was not challenged
unless he was handling too many cases to enable him to plead the client's case
within a reasonable period of time. Officially appointed counsels were chosen from
a pre-established list, but a detainee could change lawyers if he so wished.
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Lawyers were free to visit their clients in prison whenever they wished. The
average lapse of time until judgement was two or three months and never more than
one year. Concerning the detainee's presence at his trial, the representative
noted that a detainee who had to leave the courtroom for any reason was entitled to
be fully informed of subrequent deliberations and of all testimony.

75. Responding to questions relating to the provision of legal aid, the
representative explained that the increase in the income requirement kad been due
in part to compensation for inflation; that there had not been a great increase in
the number of persons receiving legal aid; and that in addition to free legal aid
there were also insurance schemes gquaranteeing payment of court tees, particularly
home insurance policies, most of which provided cover for legal costs.

Freedom of movement and expulsion of aliens

76. With reference to that issue, members of the Commnittee wished tc receive
information on the current status of a bill relating to the admission and sojourn
of foreigners and necessary additional information on the position of aliens in
Norway, in the light of the Committee's general comment No. 1% (27). Members also
inquired about the situation of the refugees in Norway and asked what their origins
were and whather they could acquire Norwegian nationality.

77. 1In his reply, the representative explained that the Aliens Act had been
adopted in 1988, but would not enter into force until certain requlatory provisions
had been clarified. Immigration had been limited in Norway since 1975 and was only
authorized in the case of family reunification or of refugees. The Constitution
ap} lied equally to aliens and Norwegian citizens. An increasing number of refugees
and asylum seekers had arrived in the country over the past years; this had created
problems and made it necessary to set up new structures. In this context, the
representative gave details about the number and origin of aliens residing in
Norway, and about the measures taken in favour of immigrants both in the eccnomic
and ~ultural fields.

Right to privacy

78, With reference to that issue, members of the Committee wished to know vhether
the Data Inspectorate had ever denied permission for the establishment of personal
data registers; whether the list of categories of "sensitlve information" that
might be included in data banks was exhaustive; what the precise deflinition of
"personal data' was; whether the new bill regarding illegally obhtained access to
data banks had been enacted; how many complaints had been made by individuals
covering alleged violationr of their right to privacy; and what types of private
bodies were licensed to compile and maintain information in data banks. Members
also asked whether telephone interception was authorired for any reason other than
for investigation of vivlatiuns of narcotics legislation and whether private homes
could be searched in cases c¢ther than criminal cases, in particular in connection
with public health. Necessary additional information on article 17 in accordance
with the Comittee's general comment No. 16 (32) was alson requested.

79, 1In his reply, the representative of Norway stated that Norwegian leyislation
was fully in keeping with the provisions of article 17 of the Covenant; that any
interference with privary or correspondence had to be authorizsd by law; that
persons who had to be searched or medically examined at the request of a public
authority were searched or examined by members of the same sex; and that specific
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articles of the Penal Code guaranteed the detence of the individual's honour and
reputation, There had bheen a number of cases whera the Data Inspectorate had
refused applications for permission to establish personal data registers.

80. Responding to other questions, the representative of the State party explained
that telephone conversations could also be intercepted on grounds of national
security; that article 102 of the Constitution regarding inaspection of premises had
been interpreted as not applying to public health and fire inspections, which were
covered by a number of cther legal provisione; and that the bill amending

section 145 of the Penal Code had actually entered into force.

Fresdom of religion and expressiont. _prohibition of propaganda for war and
incitement to national. racisl or religious hatrxed

81. With regard to those issuesn, membears of the Committee wished to know what
procedures existed for legal recognition, authorization or tolerance of various
religious denominations; whetlier Norway's system of state religion was compatible
with the principle 0€ non-discrimination on religious grounda; what measures had
been taken to ensure that all shades of political opinion were reflected by the
media, and whether the jurisdiction of the Complaints Committee extended to that
matter; whether sny consideration was heing given by the Government to withdrawing
its reservation to article 20, paragraph 1, of the Covenant; and whether the
advocacy of national, racial or religious hatred had been prohibited by law, in
ascordance with article 20, pavagraph 2, of the Covenant,

82. In addition, it was asked at what age a child could decide whether or not he
wished to receive religious instruction; whether teachers were given guidelines for
conveying Christian traditions; whether members of the Council of State who
professed the official religion of the State could participate in deliberations
concerning other religions while members who 4id not profess the official religlon
could not participate in discussions relating to the official Church: what the
situation would be if the King happened to be a free-thinker, an atheist or a
Catholic; and whether there was State funding of education and, if so, what
measures were taken to ensure that no discrimination occurred.

83. Some members also wendered how access to government-held documents was
ensured; whether there had been an increase in the number of cases where
individuals were suinug the media and whether there were any plans to amend the
legislation in this fleld; what the composition of the Norwegian Broadcasting
Corporation (NRK) was; whether any measures were in force to prevent the
concentration of media power in the hands of a few persons; what the procedures snd
conditions for granting broadcasting and television licences were; and how
complaints about radio and television were dealt with, 1In addition, it was asked
whether conscientious objectors who did national or alternative gervice in
accordance with Norwegian law received the same pay and had the same length of
service as those doing military service.

84. In hig reply, the representative of the State party explalned that there were
no procedures for legal recognition, authorization or tolorance of religious
denominations and stressed that there was no contradiction between the existence ot
a state church system and the Covenant's provisions. The requirement uf mambership
of the Evangelical Lutheran Church affected only & very limited subsector of the
population and in no way restricted the freedom vf .oligion nf the general
population. Everyonu was free tc adopt and profess the religion or helief of his



choice and financial support was given to religious communities. A number of
measures reiating to press freedom had been taken, including the issuance of
certair new regulations by NRK; the liberallmation of the former state monopoly on
local broadcasting; the provision of financial support to newspapers; and the
establishment of a specialized institution for providing loans to newspepers. The
Government of Norway did not envisage withdrawing its reservation to article 20,
paragraph 1, of the Covenant. The advocacy of national, racial or religious hatred
had bean prohibited by law in accordance with article 20, paragraph 2, of the
Covenant,

85. Responding to various other questions raised by members of the Committee, the
representative explained that parents could withdraw their children from religious
teaching at any age and the child himself could opt out of Christian teaching at
school, if he was not a member of the state Church, at the age of 15. All members
of the Government took part in decisions on budgetary questions relating to both
the state Church and religious minorities and on questions concerning religious
teaching in schools. All private schools received the same level of state support
and religious soclieties received financial support from the State corresponding on
a percentage basis to that received by the state Church,

86, In addition, the representative noted that conscientious objectors performing
civilian national service duties received the same payment and related social
benefits as those received by military servicemen; that an Act of 19 June 1970
provided for the right of access to all documents of a general nature possessed by
state, country and municipal authorities subject to certain exceptions provided by
law; and that politicians had to accept a substantial amount of criticism before
they could reasonably argue that their honour or reputation had been viclated. The
various press organs were controlled by many different groups and there was a
reasonable balance between the various shades of opinion., The Broadcasting
Council's composition also retlected a wide variety of views.

Protuction of family .and.children. including the right to marxy

87. With reference to that issue, members of the Committee wished to receive
sdditional Information on the type of activities carried out by the Commissioner
for Children in promoting the interestes of children and wished to know whether
there had been any cases of children being subjected to physical maltreatment and,
if so, what moasures had been taken to prevent such violations of the rights of
children, In addition, it wae asked whether the elimination of any distinction
between marriage and cohabitation might not lead to a situation in which men and
women would be encouraged to cohabit rather than marry; what procedure was followed
t~ obtain permission for persons of uncound mind to marry: what the consequences of
raising the age of criminal liability from 14 to 15 had been; what procedure was
followed for the rehabilitation of young offenders; and whether slaps and spanking
wore prohibited practices in Norway.

88. 1In his reply, the representative of the State party noted that everyone was
able to address himself to the Commissioner for Children, who had handled a total
of 4,066 complaints during the period 1981-1986. The Minister of Justice had taken
soveral in:tlatives regarding the problem of children who had been victims of
incestuous acts or sexual abuse by their parents or other relatives; at Noruay's
initiative, the Council of Europe had set up a committee of experts to look into
the matter. When Parlisnent adopted the Act of 8 April 1981 aimed at the
climination of discrimination bwtween children born in and out of wedlock, the
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great majcrity of its members had in mind the best interests of the chilad.
Authorisation to marry was given to persons of unsound mind in the name of the King
by the Minister of Justice in order to ensure that the persons concerned were fully
informed of the legal consequences of the marriage. Regarding the changing of the
minimum age of criminal liability, the Act amending the Penal Code had not yet
entered into force, for it remained to be seen what measures might be taken in the
interest of young offenders to save them from having to serve prison terms. Slaps
and spankings were prohibited in principle.

Right to participate in the conduct of public affairs

89. With regard to that issue, members of the Committee wished to know whether
there were any restrictions on the right of certain categories of persons to accede
to public office and what had been the experience in applying provisions relating
to the right of foreign nationals to vote in local elections and to hold local
office.

90. In his reply, the representative of the State party clarified the various
requirements to be elected to the Norwegian Parliament and local Councils, to hold
public office and to sit on a court, Sixty-one thousand foreign nationals had been
entitled to take part in the local elections in 1987 and some of them had been
nominated and elected on the lists of the major political parties.

Rigbts of minorities

91, With reference to that issue, members of the Committee wished to know what
difficulties had been encountered by the Government in implementing in respect of
the Sami the provisions of article 27 of the Covenant and what was the status of
the draft Act "relating to the Sameting (Sami Assembly) and other Sami legal
matters". If already established, what activities had the Sameting undertaken thus
far? They also wondered what criteria had been spplied in drawing up the electoral
register and whether the Act contained provisions making it possible to distinguish
bet.#een Samis and non-Samis.

92. In his reply, the representative of the State party highlighted various
provisions of the Act relating to the Sameting of 12 June 1987 and explained that
this Act provided for the Sami people of Norway themselves to elect an Assembly
whose sphere of activity would comprise all matters affecting the Sami population.
The first election would be held in Sevptember 1989 and registration in the separate
electorate rugister would begin in January 1989. It had often been difficult in
the past to determine the Sami's own priorities and it was hoped that the Sami
Assembly would be able to resolve that problem.

General observations

93. Members of the Committee expressed appreciation to the delegation of Norway,
placing particular emphasis on the detailed and complete answers given by the
delegation to the Committee's questions. They also praised the high quality of the
report., which had contributed to the usefulness of the dialogue with the

Committee. Members expressed satisfaction with Norway's efforts to improve the
protection of fundamental rights and freedoms and its readiness to pursue such
efforts. However, some members regretted that no bill of human rights had been
incorporated into Norway's legal system.
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94. The representative of the State party stressed that his Government attached
high importance to its dialogue with the Committee. Norway was aware that there
was always room for improvement in the human rights situation - a fact that was
well demonstrated by the second periodic report itself, which described a number of
new measures aimed at promoting human rights that had been adopted since the
submission of the initial report.

95. In conc'uding the consideration of the second periodic report of Norway, the
Chairman also thanked the delegation for having participated in an extremely
fruitful dialogue with the Committee.

Mexico

96. The Committee considered the second periodic report of Mexico
(CCPR/C/46/Add.3) at its 849th to 853rd meetings, held from 31 October to
? November 1988 (CCPR/C/SR.849-853).

97. The report was introduced by the representative of the State party who stated
that the Covenant formed part of Mexican law and was implemented within the
framework of the structural principles laid down in the Constitution, which
included the establis' ment of a republican, democratic, representative and federal
régime; the rule of law; and equality before the law. He noted that during the
period covered by the second periodic report the Congress had adopted two relevant
constitutional amendments and three federal laws, and that the United Nations
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punigshment and the Inter-American Convention to Prevent and Punish Torture had been
ratified by Mexico.

Constitutional and legal framework withip which the Covepnant is implemented

98. In connection with that issue, members of the Committeo wished to know whether
there had been any judicial decisions where the Covenant had been directly invoked
before the courts; what the relationship was between the Covenant ard the Mexican
Constitution and whether an Act had been promulgated to incorporate the Covenant
into Mexican law; what opportunities existed for challenging a normative Act that
wag considered to be incompatible with the Constitution, the laws of Congress or
international treasties; and what action was taken in cases where a legal
contradiction was ascertained between the Covenant and a legislative act or a
provision of the Constitution. 1In addition, some members wanted to know why Mexico
had not acceded to the Optional Protocol,

99. Members also requested clarification as to the precise meaning of the term
"direct amparo" and whether in practice the amparg procedura could be resorted to
by a person held in arbitrary detention.

100. In addition, with regard to measures taken to disseminate information
concerning the Covenant, members asked about the role of non-governmental
organizations in that effort and about the status, role and curyent composition of
the Mexican Academy of Human Rights:; whether any efforts were being made to
translate the Covenant into the various indigenous languages; and whether any
consideration had been given to the dissemination of infermation on the rights
provided for under the Covenant and in human rights instruments in general to the
people as a whole, particularly to rural dwellers, minorities and schools, and to
law enforcement officials, prisoners and detainees.
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101. Replying to the questions raised by members of the Committes, the
representative of the State party stated that there had been no judicial decisions
where the Covenant had been directly invoked by the courts, Article 133 of the
Constitution provided that the Congress could under no circumstances promulgate
laws or ratify international instruments that conflicted with the Constitution.

The Federal Constitution, the laws of Congress and treaties prevailed over the
Constitutionc and laws of the individual Mexican States. International instruments
were examined in detail before they were ratified by the executive, thue avoiding
any conflict between an international instrument like the Covenant and Mexican
legislation, The term "direct amparo" signified an action for protection submitted
directly to the Supreme Court or Collegiute Circuit Courts and was applicable in
the case of appeals against final rulings in civil, criminal or administrative
cases. Where there seemod to be a lack of awareness of the remedies available
under the law, a judge could draw the attention of the defence to safeguards such
as amparo. In cases involving violation of the rights of peasants. the peasants'’
associations or leagues could iuvoke the remedy of amparo before the courts. As to
the ratification of the Optional Protocol, the representative said that he would
inform his Government of the comments made in that connection,

102, During the period covered by the repcrt. various institutions had organized
seminars on human rights, which had received due attention from the media, These
in¢luded seminars organized by the Legal Research Institute of the National
Autonomous University of Mexico (UNAM), the Metropolitam Autonomous University, the
Matias Romero Institute for Diplomatic Studies, the College of Mexico, the Consumer
Protection Institute, the National Institute of Penal Sciences, the Mexican Human
Rights Academy and universities of various States of the Republic. The Mexican
Human Rights Academy was a civilian ascociation whose main objective was to promote
the study, teaching and dissemination of human rights in Mexico. 1n addition, UNAM
had published studies on the international protection of human rights, the
Government had issued a publication on human rights conventions and the National
Indigenous Institute had prepared a set of 19 posters in indigenous languages on
the individual guarantees enshrined in the Constitution and the Covenant.

Self-determination

103. With regard to that issue, members of the Committee wished to know what the
position of Mexico was in relation to the right to self-determination of the
Nemibian and Palestiniean peoples and what measures Mexico had taken to prevent
public and private support for the apartheid régime of South Africa.

104. The representative of the State party explained that article 89 (X) of the
Constitution, as amended, provided that the President of the Republic must observe
the principle of self-determination in conducting foreign policy. Mexico was an
active member of the United Nations Council for Namibia and supported the Namibian
people's inalienable right to determine their own future. The principle of
self-determination was also applicable to the Palestinian people and each people in
the region had the right to peace and security. The Government of Mexico complied
strictly with Security Council decisions relating to South Africa.

State of emecgency
105. With reference to that issue, members of the Committee wished to receive

clarification as to the compatibility of article 29 of the Constitution with
article 4 (2) of the Cuvenant. 1In addition, further information was sougnt

-22-




regarding the notification of other States parties in cases, if any, where the
state of emergency had been proclaimed by Mexico.

106. In his reply, the representative of the State party stated that there was no
incompatibility between article 29 of the Constitution and the fCovenant. The
purpose of the procedure for the suspension of guarantees outlined in the article
was to deal vith exceptional situations such as invasion or serious disturbances of
the public peace or other events that might place society in grave danger, and only
those guarantees wnich presented an obstacle in dealing with the emergency could be
suspended. The last occasion on which guarantees had been suspended was at the
outbreak of the Second World War.

Non-discrimination and equality of the sexes

107, With regard to that issue, members of the Committee wondered whether article
364 of the Criminal Code was applicable to cases of non-discrimination and, if so,
requested that examples of the types of offences and the frequency of prosecutions
under that provision be provided. They also wished to know in which respects the
rights of aliens were restricted as compared with those of citizens, and asked
about the ratio between men and women in secondary and higher education and in the
Congress following tne elections of July 1988, In addition, it was asked to what
extent equality was achieved with regard to matrimonial property and whether it was
possible for one of the spouses to go to court in cases of disagreement. Some
members also wished to know what the difference was between the terms "Mexicans"
and "Mexican citizens'" as used in their report, and wondered in that connection
about the meaning of the stipulation in the Constitution according to which a
citizen of the Republic was a persor who, inter alia, had an "honest means of
livelihood". Furthermore, clarification was sought as to the apparent
contradiction between article 33 of the Constitution, which granted the executive
power the right to expel a foreigner without trial, and article 14 of the Covenant.

108. In his reply, the representative of Mexico pointed out that article 364 of the
Criminal Code was applicable in cases of a breach of any of the individual
guarantees onumerated in chapter I of the Constitution. The access of women to
education had improved considerably in the previous 10 years and women now
accounted for 13.9 per cent of the membership of parliament. Spouses could choose
between the separation of property and community property systems. The principle
of equality of rights between foreigners and Mexicans was embodied in the
Constitution although rights and freedoms such as the right of petition, the right
to participate in political affairs, freedom of assembly and association, freedom
of movement, and the right to purchase real estate, were not granted, or only
granted with restrictions, to foreigners. A reservation to article 13 of the
Covenant had been made by Mexico in view of the slight contradiction between the
provisions of the Covenant on aliens and article 33 of the Constitution. Only
"citizens" had political rights, which were not conferred merely on the basis of
nationality. The restriction in the Constitution concerning an "honest means of
livelihood" related to those who infringed or had infringed the law. Although the
President was esmpowered to order the immediate expulsion of a foreigner, any such
decision had to be justified, which provided protection from arbitrary acts.

Right to life

109. With regard to that issue, members of _Lhe Committee wished to receive
necessary ~dditional information in accoraance with the Committee's general
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comments Nos. 6 (16) and 14 (23). Since the death penalty in Mexico had fallen
into disuse, they wondered whether there were any plans for its formal abolition.
They also wished to know what the r "9s and regulations governing the use of
firearms by the police and security rces were; whether there had been any
violations of these rules and regulations and, if so, what measures had been taken
to prevent their recurrence; whether there had been any complaints during the
reporting period concerning alleged disappearances and deaths caused by or with the
co-operation or co-ordination of the police, the security forces or other
authorities and, if so, whether such allegations had been investigated by the
authorities and with what results; what the current rate of infant mortality in
Mexicn was; and how the infant mortality rate among the ethnic groups compared with
that of the general population.,

110, Noting that a large number of the deaths occurring in Mexico in recent years
had been linked to conflicts over land, some members wished to know what policy was
followed by the Government in order to settle such conflicts. Clarification was
also sought of the high number of journalists who seemed to have died in mysterious
circumstances. Members also requested further information on the percentage of
murder cases that the police had failed to solve; on controls over the police; on
the relations between the police and the judiciary; on offences that were
considered "political"; and regarding provisions, if any, designed to ensure that
complaints relating to cases of disappearances or murder were transmitted to the
competent body. In addition, information was requested on legal provisions
relating to the protection of unborn children and on new artificial fertilization
techniques.

111. In his reply, the representative of the State party stressed that Mexico had
played an active role in promoting disarmament, peace and security, Life
expectancy in Mexico had now reached 69 years and the illiteracy rate had fallen to
/.5 per cent., The infant mortality rate was 23.3 per 1,000. While some of the
provisions of article 22 of the Constitution relating to the death penalty were
undoubtedly outdated, there had not been any efforts within the Congress of the
Union to amend that ar:icle. Any police officer who made unlawtul use of his
weapons was liable to a penalty of six months' to six years' impcrisonment and a
fine.,

112, Turning to questions relating to summary or arbitrary executions and
involuntary disappearances, the representative noted that his Government
collaborated with the Special Rapporteur of the Commission on Human Rights on
summary or arbitrary executions and that certain cases had been cleared up, while
others were still being investigated. Regarding the alleged assassination of

10 peasants by members of a group calied the Armed Execution Front for Peasant
Liberation, it had been established that those events had been caused by a conflict
of interest between the members of two families and that the local authorities had
not been involved. Five of the persons involved in those killings had been
sentenced to 20-year prison terms. The Government of Mexico has also co-operated
closely with the Working Group on Enforced or Involuntary Disappearances and had
sent it all the information it had been able to ob'ain. Unfortunately, land
disputes were still continuing in some areas.

1 cases of unresolved murders of journalists continued to be closely
- gated. Only in one case had a journalist been killed in the exercise of his
profession, but neither in that case nor in any other case had it been established
that death was attributable to what the journalist had said or written.
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Treatment of prisopers and other detainees

114. With regard to that issue, members of the Committee wished to know whether
there had been any complaints during the reporting period about alleged torture or
inhuman treatment and, if so, whether such allegations had been investigated by the
authorities and with what results; whether there had been any prosecutions under
the Federal Act for the Prevention and Punishment of Torture since that Act came
into force in 1986; whether there had been any complaints about the arbitrary
detention of peasants in the course of land disputes and, if so, whether such
complaints had been investigated and with what results; whether the United Nations
Standard Minimum Rules for the Treatment of Prisoners were complied with and
whether the relevant regulations and directives were known and accessible to the
detainees; what the maximum period was for which persons might be detained pending
trial; how quickly after arrest a person's family was informed; and how soon after
arrest a detainee could contact his lawyer. Members also sought further
information concerning the use of corporal punishment under articles 24 and 56 of
the Penal Code and on the compatibility of resort to that procedure with article 7
of the Covenant and requested information on detention in institutions other than
prisons and for reasons other than crimes., In addition, members requested
information regarding practices relating to pre-trial detention, release on bail,
release on parole and conditional release, and to the suspension of the execution
of a sentence.

115. Responding to the questions raised by members of the Committee, the
representative of the State party said that seven members of the Federal District
judicial police had been brought before a Federal District criminal court in

May 1988 on charges of having committed acts of torture and their trial was still
in progress. During the period under review the competent authorities had
investigated a number of other complaints concerning acts of torture and
ill-treatment, which, under the Federal Act on Torture, had been made a federal
offence in June 1986. Complaints about the arbitrary detention of peasants in
connection with land disputes had been considered by the competent authorities and
bhodies had heen established in the States of Guerrero and Oaxaca for the defence of
indigenous populations. '"Corporal punishment", as referred to in paragraphs 231
and 293 of the report, only consisted of deprivation of liberty and detention of
convicted persons and did not involve physical punishment or ill-treatment. Most
of the United Nations Standard Minimum Rules for the Treatment of Prisoners were
recognized by Mexico and incorporated in the relevant texts and prison regulations
were made available to detainees.

116. Replying to questions relating to detention, the representative stated that no
one could be detained for more than three days without a formal order of
commitment. An accused person had to be tried within four months if the maximum
sentence for the offence did not exceed two years' imprisonment and within one year
if the maximum sentence was greater. Any time spent in pre-trial detention was
deducted from the length of the sentence imposed and pre-trial detention could not
exceed the maximum sentence for the offence. Where the maximum sentence did not
exceed two years' imprisonment the accused could be released on bail. The time
within which a person's family was informed of an arrest was the amount of time
needed to coatact the person with whom the detainee wished to communicate. Persons
who were addicted to or needed narcotics or psychctropic substances could be
detained or submitted to treatment. Mentally ill persons could only be detained in
special institutions in accordance with the relevant ethical and social principles
and the corresponding scientific and legal requirements.



Right t¢ a fair trial

117. With regard to that issue, members of the Committee requested clarification of
a reference, in paragraph 286 of the report, to "certain traditional principles and
procedures concerning preventive action and access to and administration of
justice" that had been rendered inoperative and ineffective. They also asked
whether any major reforms had been adcpted under the current five-year National
Development Plan; what guarantees there were for the in‘wpendence of the judiciary;
how the Bar was organized; whether free legal assistance was available to criminal
defendants without means; what remedies were available to persons who alleged that
their rights or freedoms had been violated; and whether counsel for the defence was
sppointed in both criminal and civil cases.

118. Referring to several instances in which individuals belonging to peasant and
Indian organizations had alleged that they had been arbitrarily detained by the
federal police or the security forces, one member inquired whether measures had
been taken to bring those cases to the attention of the federal authorities and to
ensure that the individuals concerned had been brought to trial and asked whether
peasants and Indians were provided with legal assistance to facilitate their
contacts with the Federal Government., Members also sought clarificat.on as to the
compatibility with article 14 (2) of the Covenant of article 38 of the
Constitution, which provided that the rights or preroaatives of citizens were
suspended during a criminal prosecution for an offence punishable by imprisoument.

119, In his reply, the representative of the Sta*: party stated that a number of
measures had been adopted to expedite the administration of justice, including
increases in the number of delegations to circuit courts and federal prosecutor's
offices;: increases in the number of training courses in crime prevention and
control; the introduction of competitive examinations for recruitment into the
judicial branch; and carrying out basic training programmes for members of the
police force in 24 States. Acfditionally, the Attorney-Ge »ral's Office
Organization Act was amended in 1987 through the addition of provisions covering
organizational, procedural and operational matters and establishing arrangements to
facilita*e international co-operation.

120. Responding to other questions, the representative noted that the independence
of the judiciary was guaranteed under articles 94 and 97 of the Constitution,
which., inter alia, protected the salaries and tenure of judges. Counsel for the
defence was appointed in both criminal and civil cases. A special prosecutor's
office had been established in Oaxaca and other States with the specific mandate of
prosecuting those who abused the rights of individuals lacking in cultural and
economic resources. The Bar in Mexico was a private association in which
membership was open to all but was not obligatory for the exercise of the legal
profession.

Freedum of movement and expulsion of aliens

121. In connection with that issue, members of the Committee wished to know how the
provisions of article 33 of the Constitution rolating to the immediate expulsion of
undesirable aliens was applied in practice and requested additional information on
the position of aliens in Mexico, in the light of the Committee's general comment
No. 15 (27). Members also wished to know what was the procedure for expulsion of
an alien who was not in a major city or a frontier zone; whether Mexican
legislation drew any distinctions between aliens who were in the country for
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business purposes, asylum seekers or refugees; and whether an alien had the right
to choose which countiy he was to be expelled to.

122, In his reply, the representative of the State party said that the Mexican
Constitution provided for equality before the law of Mexicans and foreigners except
for the limitations authorized under articles 2, 3 and 26 of the Covenant and that
foreigners lawfully present in the country enjoyed the same rights as Mexican
citizens in practice. Article 33 of the Constitution, which provided for the
expulsion of aliens, had not been applied in an arbitrary manner, If the State
decided to expel an undesirable alien, the authorities would either escort him to
an airport or transport him to the nearest border post, assuming that he was a
national of the neighbouring country. If the person to be expelled was in an
inaccessible part of Mexico, he would be detained and transported to a place fiom
which he could leave the country. Regarding asylum seekers, the representative
emphasized Latin America's tradit‘onal respect of the right to asylun, noting that
that right was guaranteed by three inter-American Conventions to which Mexicc was a
party. There were curreatly about 200,000 refugees in Mexico, chiefly of Central
American origin, many of whom were registered with the Ctfice of che United Nations
High Comnmissioner for Refugees, with which the Government of Mexico collaborated
closely.

Right_to pravacy

123. With reference to that issue, members of the Committee wished to receive
necessary additional information on article 17 in accordance with the Committee's
general comment No. 16 (32). They also asked whether Mexico had enacted any
legislation relating to wire-tapping or bugginy and requested further information
regarding fiscal searches and unlawful attacks on honour or reputation,

124. Tn his reply, the representative of the State party noted that article 16 of
the Constitution provided for the authorities at all levels to act only on the
basis of the law and the Constitution so as to avoid arbitrariness. No one could
be molested in his person, family, domicile, papers or possessions except by prior
written authorization from the competent authorities, issued in accordance with
procedures established by law. The procedures to be followed for house searches
were laid down in the Code of Penal Procedure and the Federal Code of Civil
Procedure.

Freedom of religion und expression

125. With regard to that issue, members of the Committee requested clarification of
the meaning of the statement in the report that places ot worship "shall at all
times be under government supervision" and requested additional information on
church-State relations and, in particular, on the reasons for material and other
restrictions placed on ministers of religion and acts of worship.

126. Regarding freedom of expression, members wished to receive infoimation about
the legal regime relating to ownership ¢nd licensing of the press and the broadcast
media; about restrictions on the exercise of the profession of journalism; and
about the status and ethical standards of journalists. Observing that there was a
trend in Mexico towards the concentration of ownership of newspapers, television
and radio, members also asked how the Government ensured that all population groups
had access to information and whether the Government was planning any
countermeasures to ensure that a broad range of opinion was reflected in the
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media. They also asked why there were differences in the restrictions applicable
to the written and electronic media and what legal, administrative and other
measures had been adopted tn ensure the practical implementation of the guarantees
laid down in articles 6 and 7 of the Constitution.

127. In his reply, the representative of the State party explained that freedom of
religion, as guaranteed by article 24 of the Constitution, comprised an internal
aspect that was part of the inner life of each individual and was therefore outside
the scope of stata intervention, and an external aspect that was reflected in the
freedom to practise ceremonies, devotions or observances and was controlled by law
and subject to supervision by the Constitution. Restrictions on the external
aspect derived from general legal rules applicable without discrimination and were
designed to safeguard public health, safety, morality and well-being.

128. Responding to questions raised by mimbers of the Committee relating to freedom
of expression, the representative noted that the ownership and licensing of the
press and the broadcasting media were regulated by legislation, such as the Press
Act, the Federal Radio and Television Act and the Regulations on Illustrated
Publications and Reviews., The sole requirement for circulating printed matter was
that the name and address of the printer and the name of the author had to be
included in publications. Licences to operate radio and television stations could
only be granted to Mexican citizens or companies subject to compliance with
technical, administrative and legal requirements. Privately owned commercial
stations required a government licence, which was renewable every five ycars. The
Televisa television network had been created and operated in strict conformity with
Mexican legislation. Respect for private life, morals and public order were the
only permissible limitations on freedom of opinion and expression.

Freedom of assembly and association

129. In connection with that issue, members of the Committee wished to receive
further information on the relevant laws and practices relating to the
establishment of political parties. They also wished to know how trade unions were
organized, what the size of their membership was and what percentage of the labour
force belonged to them; whether associations established for helping disadvantaged
persons, particularly in the legal sphere, enjoyed government support; whether
public meetings were subject to prior authorization and, if so, under what
conditions and by what powers the competent authorities granted authorizations; and
whether restrictions on the freedom of association in Mexico and provisions
prohibiting public sector workers from withdrawing from a trade union were
compatible with article 22 of the Covenant. In the latter connection, one member
requested clarification of the Mexican Government's position on the finding of the
ILO Committee of Experts on the Application of Conventions and Recommendations that
the Federal Act on Workers in the Service of the State was not in conformity with
the provisions of ILO Convention No. 87.

130. In his reply, the representative of the State party explained that pelitical
parties were entities of public interest ~hose establishment was governed by the
Federal Electoral Code. That Code stipulated, inter alia, that a party had to have
a minimum of 65,000 members nation-wide and was obliged to hold assemblies in each
State or electoral district as well as a national consultative assembly. There
were a number of large national trade unions composed of workers in the petroleum
industry and the railways, or in mining, electricity and telecommunications,
teachers, etc. Within the individual Mexican States, there were company,
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corporation and industrial trade unions, which were members of such trade
confederations as the Confederation of Mexican Workers and the Revolutionary
Confederation of Workers and Pe:sants. In all, more than 10 ..illion workers were
trade union members in Mexico. A complaint concerning the prohibition of the
establishment of more than one trade union within a single department of the
Fedunral Government, which had been submitted to tlie ILO Committee on Freedom of
Associations in 1985, had been rejected by that “ommittee.

Protection of family and children

131. With reference to that issus hers of the Committee wished to receive
information on any differences ex. g in the status and rights of children born
in wedlock or out of wedlock; on law and practice relating to the employment. of
minors and on whether there were differences in that regard between urban aand rural
areas; and on any cases where crildrea had been subjectsd to physical maltreatmenc
and on the measures that had been taken to prevent such violations in the future.
One member drew attention to the importance of registering a child immediately
after birth and questioned whother the six-month time limit gqranted to parents or
grandparents to declare the birth of a child was compatible with article 24 of the
Covenant.

132. In his reply, the representative of the State party said that Mexican
legislation made no distinction whatsoever between the status and rights of
children born in or out of wedlock and that upon the death of the parents an
inheritance was divided equally among the surviving children, without distinctions
of any kind. Children below the age of 14 were strictly prohibited from working
and several provisions of Mexican legislation were designed to ensure the
protection of the rights and health of working minors. No distinction was made
between the protection of minors in urban and rural areas, Article 4 of the
Constitution stated that it was the parents' duty to protect the physical and
mental health of their children and the relevant legislation provided for
sssistance to children in public institutions. There were organizations in Mexico
with a specific mandate to protect children, such as the Mental Health Institute,
which dealt specifically with child abuse, and the Government was taking a number
of measures to combat violations of children's rights. The legal personality of
the individual was recognized from birth.

Right to partjicipate in the conduct of public affairs

133. With regard to that issue, members of the Committee asked whether there was
any legislation governing access to the public service and, if so, how that
legislation was applied in practice and whether it ensured equ table access to
public service by members of minority groups. Members also wished to know how the
articles of the Constitution relating to the obligation to vote in popular
elections were applied in practice; whether members ot parliament were
representative of all social classes or only of an intellectual and social élite;
and why ministers of religion were not covered by the rule of universal suffrage.

134. Replying to questions raised by members of the Committee, the representative
of Mexico stated that all citizens were eligible for any elective office or for
appointment to any other post or assignment if they possessed the required
qualifications. A citizen was not required to exercise his right to vote and his
failure to do s0 in no way provided grounds for suspending that right. However, in
order tu vote, all citizens weare required to register. Peasants and people of
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working class uorigin were duly represeanted in the two Chambers of Congress. The
curcent. status of ministers of religion could be explained by the painful
historical experience of Mexico where, prior to independence, the Catholic Church
had wielded . /solute povwer in all areas - economic, political and cultural. The
complete neparatlion nf Church and State had been an established fact since 1861,
Cordial and respectful relations between {he Stste and the various churches should
neverthelesu continue to exist in the future.

Rights of minoritiea

135. In connection with that igsue, members of the Committee wighed to know

whether there were any special factors and difficulties In the effective enjoyment
by minorities of their rights under the Covenant; whether concrete measures had
been taken to provide to the variousa indigenous groups greater economic and
political opportunities; and whether minorities were represented in Congress and on
local governing bodies.

136. In hie reply, the representativve of the State party said that any Mexican,
regardless of his origin, had accoss to the public service and that a Mexicaz's
origin could under no circumstancer prevent him from holding any post in the
country, even the highest. Howeve:, indigenous groups needed special protection so
that. the members of minorities could be equitably represented at all levels of
government. Accordingly. new social, economic and cultural measures had been
adopted to deal with the problems of indigencus groups on the basis of the
principles of mutual respect, freedom, equality, justice and dignity. Priority had
alro been given to the settlement of disputes relating to land ownership and to the
vocational triuining of members of indigenous groups to enable them to bhenefit fully
from their own natural resources. Cultural and ethnic minorities were viewed as
forming an integral part of the Mexican nation and as being fully entitled to take
part in the country's devwlopment process and in cultural and political life. The
National Indigenous Institute was responsible for implementing relevant measures
adopted for encouraging the participation of indigenous groups in national 1life.

General ohsaxvations

137. Members of the Committee expressed appreciation to the representative of the
State party for his co-operation and competence in responding to the Committee's
questions and for facilitating the maintenance of a constructive dialogue between
the Government of Mexico and the Committee. They} also commended the Mexican
authorities for their frankness in acknowledging certain events and difficulties
and noted that particular progress appeared to have been made in connection with
problems relating to torture and to the status of women, At the same time, members
indicated that not all of their concerns had been fully allayed, referring in that
connection to continuing problems relating to land disputes; the murder and
unjustified detention of Indians and peasants; enforced and involuntary
disappearances; the killings of journalists; the discipline of law enforcement
officers; freedom of expression and the right of peaceful assembly and association
and the treatment of aliens and ministers of religion,

138. The representative of the State party noted that the change of Government in
Mexico on 1 December 1988 provided an opportunity for conveying the Committee's
concerns at the beginning of a new administration. He thanked the Chairman and
members of the Committee for their patience and good will in discussing Mexico's
report and listening to his comments, and assured the Committee of his Government's

-30-




intentior to purnsie the dialogue through the submission of its third verlodlc
report,

139. In concluding the consideration of the second periodic report of Mexico, the
Chairman on o again thanked the delegatlion for the frankness and good wil'l with
which it had responded to the Committee's nimaerous questions, The discussions that
hnd toke. placa had given the Committee a better idea of Moxice's cemmitment to
progress in guaranteeing humar rignuis, The Chairma. expressed the hope that the
Committer 8 concerns would be conveyed to the Government and that the question of
the ratification of the Optional Protoucol would be given particular attention.

United Kingdom of Great Britain and Northern Ixeland - Rependent Terxitories

140. The Zommittee considered the second periodic report of the United Kingdom of
Great Britain and Northern Ireland - Depeundent Territories (CCPR/C/32/Add.14

and 15) at itg 855th to 857th meetings, held from 3 to 4 November 1988
(CCPR/C/SR.855-857).

141. The report was introduced by the representative of the State party who
expressed regret over its la“e submission, which was explained by the necessity of
having each of the 10 individual Territories compile its own report and then of
having to combine all of them into one report. He noted that one of the
Territories examined during the Committee's consideration of the initial report -
Belize - had acquirad independence in 1981 and was therefore aot coverec in the
second periodic report.

142. In 1987, the Government of the United Kingdom had reviewed its policy towards
its Caribbean dependent territories and Bermuda and had concluded that it should
not seek to influence npinion in the Territories on the question of independence
but remain ready to respond favourebly when the people expressed their wish for
such independence. That position, announced in Parliament on 16 December 1987, had
been given widespread publicity in the Territories concerned. The Government
remained determined to discharge its obligat.ons under the Covenant in full, even
when that meant the temporary suspension of ministerial government, as had been
necessary in the Turks and Caicos Islands in 1986,

143. With reference to Hong Kong, which under the 1984 Sino-British Agreement was
to revert to the People’'s Republic of China on 1 July 1997, the representative drew
attention to threr specific developments of special relevance to the human rights
field. The first of these was the publication, in February 1988, of the Hong Kong
Government's White Paper on the further development of representative government,
which announced the introduction of directly elected members to the Legislative
Council in the next round of elections in 1991, Secondly, the first draft text of
the Basic Law of Hong Kong, which is to serve as the Territory's Constitution after
1997, was published in April 1988, The Chinese authorities had conducted thorough
and open consultations to give the people of Hong Kong an opportunity to express
their views on that text and the Government of the United Kingdom - which had the
right under the Sino-British Joint Declaratiun of 1984 to satisfy itself that the
Basic Law, including its human rights provisions, faithfully reflected the
principles enshrined in the Joint Declaration - had played a full part in ensuring
that the views of the people concerned were well understood by the Chinese
authorities.
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144, Lastly, the representative noted that after providing temporary refuge to more
than 130,000 Vietnamese boat people since 1979, the Hong Kong authorities had been
obliged to introduce, on 16 June 1988, a new screening procedura to determine
whether new arrivals were genuine refugees or simply migrants in search of a better
life overseas. Non-refugees would not qualify for resettlement and wculd remein in
Hong Kong only until satisfactory arrangements had been made for their return to
their country of origlin. The United Kingdom was continuing its efforts to resettle
the 16,000 boat people in Hong Kong who qualified as refugees and the Hong Kong
authorities were consideriny measures to liberalize the conditions under which they
were living, including the possibility of 1lifting restrictions on their freedom of
movement to enable them to take advantage of educttion, employment or other
opportunities.

Constitutional and leyal framework within which the Covenant is implemented

145. With reference to that igssue, members of the Committee wished to receive
information on the mechanisms employed in the various dependent Territories to
harmonize, in case of conflict, the Covenant and domestic law and on any cases
whera the Covenant had been invoked hefore the courts; on any recent constitutional
developments concerniag the relationship between the United Kingdom and the
dependent Territories; and on activities that had been undertaken within the
Territories to promote greater public awareness ¢f the provisions of the Covenant.
In the latter connection - and particularly in relation to Hong Kong - members
wished to know whether the Government of the United Kingdom was endeavouring to
foster awareness through such means as having the rights covered in the Covenant
taught in schools and universities and making the text of the Covenant freely
avallable in Chinese translation; whether any measuires had been taken to inform the
people of the fact that the Hwnan Rights Committee was about to consider the second
periodic report on Hong Kong; and whether any effort would be made to give
publicity to the Committee's discussion of that report.

146. In view of the reversion of Hong Kong to China in 1997, pursuant to the 1984
Sino-British Joint Ceclaration, members of the Committee expressed special interest
in knowing how the rights currently enjoyed under the Covenant by the people of
Hong Kong were to be guaranteed in the future and devoted most of their questions
to that topic. They wished to know, in particular, what specific measures would be
taken to give effect to article 38 of the draft Basic Law, which stated that the
provisions of the Intevnational Covenants on Human Rights, as applicable to Hong
Kong, would remain in force; what action the Government of the United Kingdom
proposed to take to secure or increase the applicability of the Covenant go as to
ensure that the people of Hong Kong would enjoy a maximum of enforceable rights
after the territory's reversion to China; and whether the initiative to incorporate
the Covenant in Hong Kong's legal régime was still continuing.

147. Considering that China had not yet become a party to the (Covenant and the
Optional Protocol, that many important rights provided for in the Covenant such as
the right to life and to a fair trial and the prohibition of torture, slavery and
forced labour were not inentioned in the draft Basic Law, and that the applicability
of the Covenant was restricted in several respects by virtue of the United
Kingdom's reservations to certain articles, members wondered whether it would not
be possible to enact legislation in Hong Kong or to amend the Letters Patent prior
to 1997 to secure to the people of Hong Kong all the basic rights guaranteed under
the Covenant, or to incorporate and entrench in the Basic Law of Hong Kong a
complete chapter setting out the fundamental rights recognized in the Covenant and
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to provide for the justifiability of those rights by an independent judiciary. It
wag suggested, in the latter connection, that questions relating to the appointment
and tenure of judges should also be specifically addressed in the Basic Law. One
member further sucgested, in connection with article 159 oy the draft Basic Law,
thac human rights should be included among the "appropriate f.elds" in respect of
which the Hong Kong Special Administrative Region could maintain and develop
relations and conc’ude and implement agreements with States, ragions and relevant
international organizations.

148, Additionally, members wished to know what role common law would have after
1997, if any:; how the independence of the judiciary would be guaranteed in the
light of article 169 of the draft Basic Law, which conferred the power to interprot
the Basic Law on the Standing Committee of the National People's Congress; whether
judges in Hong Kong were empowared to undertaks a judicial review of administrative
decisions and, if so0, whether they would retain that power after 1997, whether any
legislation had been enacted in Hong Kong to outlaw discrimination on grounds of
race and whether administrative or legislative provisions made any distinctions
along racial lines; and whether tiie provisions of the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment had been extended to
any of the dependent Territories.

149, In his reply, the representative of the State party said that the Covenant was
implemented in the Territories within the framework of local constitutions and any
gaps with regard to the protection of some rights under common law were offset by
the application of other legislative and other measures. His Government had
entered certain reservations when ratifying the Covenant, but had otherwise
satisfied itself that it was being implemented in all Territories. The Foreign and
Commonwealth Office in London monitored the laws within the dependent Texritories
and, if necessary, could request that any law contrary to treaty obligations, be
amended or repealed. There were no special methods for increasing public awareness
of the Covenant's provisions. However, in the Falkland Islands, the provisions of
chapter I of the Constitution, which were very similar to those of the Covenant,
wera frequently debated in the Legislative Council. In Gibraltar, tha rights set
forth in the Covenant were guaranteed by the Constitution and the population was
fully aware of that fact. In Hong Kong, the wide-ranging debate on the drafting of
the Basic Law had been widely commented on by the meAia and there was no doubt that
the population was fully aware of the Covenant's provisions. In Montserrat,
seminars and lectures were organized to comment on the provisions of the Covenant.
In Pitcairn, the Administration was willing to make available free of charge the
text of the Covenant to anyone wishing to study it. In the Turks and Caicos
Islands, the new 1988 Constitution reflected the provisions of the Covenant
relating to human rights and had been widely studied and commented on prior to its
adoption. Extracts from the Covenant were often published in the Chinese press in
Hong Kong and quoted during debates in the Legislative Council. The population in
all Territories had been informed of the Committee's meetings and consulted during
the drafting of reports. The summary records of the Committee's meetings were also
sent to the Governments of the Territories,

150. Turning to questions relating to the future of human rights in Hong Kong after
1997, the representative recalled that the drafting of the Basic Law was the sole
responsibility of the Government of the People's Republic of China. It was too
early to xnow precisely what the provisions of the Basic Law would be. Chapter 2
of the Joint Declaration on Hong Kong stated that common law would continue to
apply after 1997 and that the legislation previously in force would be retained.
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Article 38 of the draft Basic Law provided that the provisions of the International
Covenants on Human Rightr would continue to be implemented but the question of how
the Covenants would be inccrporated into the legislation was complex and would need
to b examined by the Sino-British Liaison Group. Under the Joint Declaration it
had also been agreed that judicial review would continue to be available after
1397, The question of whether the reservations relating to Hong Kong would be
maintained after 1997 was a matter for the Chinese Government.

151, Responding to other questions, the representative said that the objective of
the Immigration Ordinance, which referred to persacns '"of Chinese race", was to
define persons who were citizens of Hong Xong and thereby to remove the inequality
of about 60 per cent of the persons earlier described as "Hong Kong nationals", who
had only been entitied to live and work in Hong Kong but did not have the right of
abode. The Government of the United Kingdom kept its reservations to the Covenant
under review and intended to maintain them as long as they were needed. It also
planned to ratify the Convention against Torture by the end of 1983 and had already
begun consultations with the dependent Territories, on its application to them.

Self-determination

152, with regard to that issue, members of the Committee wished to know what
mechanisms, if any, existed for ascertaining from time to time the wishes of the
people in the dependent Territories in resgpect of self-determination; what measures
had been taken by the dependent Territories to prevent public and private support
for the apartheid régime of South Africa; what long-term solution was being planned
to protect the rights of the inhabitants of the Falkland Islands to food and
health; and whother the people of Gibraltar could claim the right to independence
under article 1 of the Covenant notwithstanding the provisions of the Treaty of
Utrecht. 1In the latter connection, one member pointed out that both the United
Kingdom and Spain had an obligation, under article 1 of the Covenant, to promote
the realization of the right to self-dstermination of the people of Gibraltar and
that the latter could conceivably claim the right to independence. With regard to
Hong Kong, specifically, members wished to know whether the authentic text of the
Basic Law would be Chinese andg, if so, whether that might not give rise to some
problems since certain legal concepts might be difficult to express in that
language; whether consideration was being given to the situation of some
non-Chinese population groups who might have nowhere to go in 1997; who would be
entitled to take part in the electoral process for choosing the President of the
Execuctive Council and what measures would be taken to ensure that the choice of the
electorate would prevail; how the consultation prccess leading to the Sino-British
Joint Declaration had been carried out and whether the population had had the
chance to show its approval of the decisionr taken by means of a vote; whether the
Declaration on the Granting of Independence to Colonial Territories and Peoples was
applicable to Hong Kong; how long it was expected to take to establish a genuinely
representative government in Hong Kong and whether it was intended that in
elections to be held between 1991 and 1997 the majority of the members of the
Legislative Council would be directly elected; and whether consideration was being
given to incorporating the Joint Declaration into the Basic Law of Hong Kong.

153. In his reply, the representative of the State party said that democratic
elections were held in the dependent Territories every four or five years and both
the electorate and the candidates had the opportunity at such elections to express
their views on constitutional change, including the constitutional link with the
United Kingdom and the question of independerce. 1In the past many territories that
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had bhelonged to the United Kingdom had become independent after their populations
had voted for parties calling for independence, but at present Bermuda was the only
dependent Territory where a lively debate on independence was under way. There was
at present no clear-cut majority in favour of independence in that Territory but
any party could propose that option at the forthcoming elections or the Government
of Bermuda itself could, if it wished to do so, organize a referendum on the
question. 1ln the case of Gibraltar, the referendum in 1967 on the Territory's
future, which only provided the option of retaining the existing constitutional
relationship with the United Kingdom or of pnssing under Spanish sovereignty,
resulted in a 99 per cent majority for the retention of the s.ulsting relationship
with the United Kingdom. After such a result, a third option - that of
independence - was now mainly speculation. The Government of the United Kingdom
was, however, certainly not standing in the way of the implementation of the
Covenant in Gibraltar. As to the question of support for apartheid, the
repregsentative noted that foreign policy questions were the responsibility of the
United Kingdom and not of the dependent Territories. The Government of the United
Kingdum had repeatedly deplored the system of apartheid and had taken a number of
measures, in co-operation with Commonwealth and European Community countries, to
oppose the South African régime, The Falkland Islands were to a large extent
solf-sufficient in food and there were frequent air and sea links with the

United Kingdom through which other needs could be met. A large, modern and
well-equipped hospital had just been opened at Port Stanley. The Territory
obviously needed links with the South American continent and it was not its fault
that it had proved difficult to establish such links.

154, Responding to questions relating to Hong Kong, the representative explained
that the draft agreement that had emerged from the Sino-British negotiations during
1983 and 1984 had been circulated in Hong Kong and the assessment office that had
been set up to evaluate public opinion had found that the draft had been widely
welcomed and was held to represent the best possible solution in the

circumstances. The United Kingdom's signature of the Sino-British Joint
Declaration in late 1984 had occurred in that context. 1In 1987, the population of
Hong Kong had also been consulted, through the publication of a Green Paper, on the
system of representative government in the Territory and the views then expressed
had been fully taken into account in the Hong Kong Government's decision to
introduce direct elections in 1991 for 10 merbers of the Legislative Council, which
represented a major change from the previous system of an appointed legislature.
Two further elections were to be held between 1991 and 1997. Continuing
development of representative government would be necessary between 1991 and 1997
to ensure that the system evolved steadily to provide continuity and a smooth
transition to 1997, The Basic Law, which was to be enacted in 1990, would provide
an appropriate framework for that change. The authentic text of the Basic Law
would probably be in English as well as in Chinese. Since the final form of the
Basic Law was not yet known it was difficult to give an opinion as to the possible
role of the Chinese authorities in the selection or appointment of the President of
the Executive Council or of any members of the Legislative Council. As yet there
were no definite proposals concerning non-Chinese minorities and suggestions by the
Comm’ ttee would be particularly welcome.

Non-discrimination and equality of the sexes
155, With regard to that issue, members of the Committee wished to receive

additional information concerning equality of the sexes in the field of education,
employment and public life in the various dependent Territories other than Bermuda.
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156, In his reply, the representative of the State party said that the policy of
the Governments of the dependent Territories was one of equality of opportunity in
education, employment and participation in public life. The 1996 census in the
Falkland Islands had shown that 393 women were employed in a wide range of sectors
while 303 women remained at home. 1In Hong Kong, Employment Ordinance No. 2
guaranteed employees of both sexes equal rights and social benefits. Three of the
six Pormanent Secretaries in Montserrat and two of the tive Permanent Secretaries
in the British Virgin Islands were women. In the Turks and Caicos Islands,

60 per cent of civil servants, 51 per cent of pupils and 70 per cent of teachers
were women.

State of emergency

157. With reference to that issue, members of the Committee wished to know what
subsidiary legislation had been adopted in the dependent Territories regulating the
exercise of the powers of the Governor-in-Council under the Emergency Regulations
Ordinance; whether any consideration had bean given in Hong Kong to including the
provisions contained in article 4 of the Covenant in the Emergency Regulations
Ordlnance or in the draft law on the implementation of the Covenant that had been
under preparation at one time; whether a state of emergency had been declared in
the Falkland Islands in 1982; and whether any article of the Covenant had been
derogated from by the United Kingdom authorities after regaining control of the
Falkland Islands.

158. In his reply, the representative of the State party said that subsidiary
legislation relating to the exercise of the powers of the Governor-in-Council had
been adopted only in Hong Kong and Gibraltar and copies of the text of such
regulations would be provided to the Committee. Regulations of that type were also
being drafted for the Falkland Islands but there had been n.: need thus far for
similar legislation in the other dependent Territories. The Emergency Regulation
Ordinance for Hong Kong, which had been enacted in 1967, did not allow any
derogations other than those permitted by the Covenant and had never been invoked.
The idea of drafting human rights legislation to give effect to the provisions of
the Covenant in Hong Kong had not been abandoned. There had been no derogations
from any of the articles of the Covenant after the United Kingdom regained control
of the situation in the Falkland Islands in 1982. The events in that year in the
Falklands had occurred so suddenly that the British Governor had not had time
either to proclaim a state of emergency or to notify the other States parties,

Right to life

159. With regard to that issue, members of the Committee wished to know whether any
consideration was being given within any of the dependent Territories to the
abolition of the death penalty and what the results had been of the inquiry into
the incidents that had led to the death of three Irishmen in Gibraltar. Members
also wondered whether the death penalty was governed by common law or by a
legislative text and expressed concern that the Basic Law being drafted for Hong
Kong did not contain any provisions on the right to life.

160. In his reply, the representative of the State party said that none of the
dependent Territories were currently contemplating the abolition of the death
penalty. The question was most recently considered in Bermuda and in the Falkland
Islands, in 1981 and 1985 respectively, and in both instances it was ascertained
that the majority of the inhabitants favoured the retention of the death penalty.
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However, no person had been executed in any of the Territories for a very long time
and the legislation of all the Territories provided for the commutation of death
sentences. The crime of murder came either under common law or under a provision
of the Penal Code determining the penalty, but even where the imposition of the
death penalty was mandatory the Governor could commute it.

161. Although the draft Basic Law for Hong Kong did not include a specific
srovision on the right to life it did contain articles that were specifically
intended to guarantee human rights. A provision of the draft Basic Law would
enable the implementation of the Covenant through a legal text to be promulgated by
the Hong Kong Government and, in that case, the right to life would be provided
for. It was also worth recalling that a new revised draft text was still to be
prepared before the Basic Law was finally enacted.

162. The circumstances of the death of three members of the Irish Republican

Army (IRA), who had been preparing to plant a bomb in a public place in Gibraltar,
had been thoroughly investigated and a jury, by majority verdict, had decided that
those who had opened fire on the IRA members had acted lawfully. The
Attorney-General of Gibraltar and the Director of Army Legal Services had also
separately concluded, after hearing particularly detailed testimonies, that there
were no grounds for prosecution,

Ireatment of prisoners and other detainees

163. With reference to that issue, members of the Committee wished to know whether
resort to curporal punishment, such as whipping, flogging and birching, in certain
dependent Territories was compatible with article 7 of the Covenant; whether
detainees, such as persons held under the Independent Commission Against Corruption
Ordinance in Hong Kong, had the right to appeal an adverse judgement concerning
their detention; and whether the various dependent Territories complied with the
United Nations Minimum Rules for the Treatment of Prisoners. Members also wished
to receive additional information concerning the role and degree of independence of
the new Commissioner for Administrative Complaints who was expected to be appointed
in Hong Kong and about the appropriateness of the provisions of the Crimes
Ordinance of Hong Kong relating to loitering and to the stop-and-search powers of
the police.

164. In his reply, the representative of the State party said that the use of
corporal punishment had considerably diminished in recent years and that his
Government was in consultation with the relevant authorities and was encouraging
them to review the matter. All detainees in Hong Kong, including those held under
the Independent Commission Against Corruption Ordinance, who had been refused bail,
could apply to a high court judge se:« king release on bail or a writ of habeas
corpus if the lawfulness of continued detention was contested. Following
conviction by a magistrate in Hong Kong a person could appeal to a superior court
against both the conviction and the sentence. Similar rights of appeal were
available to detainees in other dependent Territories. Every effort was made to
put into effect wherever practicable, in the dependent Territories as well as in
the United Kingdom, the United Nations Standard Minimum Rules. It was planned that
the Commissioner for Administrative Complaints in Hong Kong would be independent
from the executive and it had been proposed that the first incumbent of that new
office should be a former judge of the high court, The Law Reform Commission had
already reviewed or was about to review the provisions of the Crimes Ordinance of
Hong Kong relating to loitering, "stop and search" and detention.
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Right to a fair trial

165. Regarding that issue, members of the Committee wished to know how soon after
arrest a person was informed of any criminal charges; how scon Le was entitled to
contact his lawyer and family; and whether there had been many cases in Hong Kong
where persons held in preventive detention had not been presented to a court,

Me. burs also wished to receive information concern‘ng an incident involving alleged
ill-treatment that had occurred in a detention centre for Vietnamese asylum seekers

in Hong Kong on 18 July 1988,

166. In ha. rep'y, the representative of the State party explained that a person
was informed of the reason for his arrest at the time of arrest and if not
released, or released on hail, had to be brought before a magistrate normally
within 24 hours, at which time the chargss against him would be read and

explained. An arrested person was usually allowed to inform his family and lawyer
immediately, except where that might unreasonably hamper the investigation or the
administration of justice. However, such a restriction could only be temporary and
a person could contact his family and lawyer, in practice, before being brought to
court. Preventive detention, as such, did not exist in the dependent Territories
but persons had, on occasion, been detained for questioning for longer than usual
periods before charges were brought. The incident in Hong Kong on 18 Tuly 1988 had
been the object of an independent incuiry, which had recognized that the staff of
the Correctional Services Department - who had been operating under great

pressure - had used unnecessary force. The Hong Kong Government was currently
examining operational procedures and considering whether disciplinary action should
b2 tuken against the staff concerred. As indicated in paragraph 144, the Hong Kong
authorities were progressively liberalizing the conditions under which refugees
were living in Hong Kong, including liftiag restrictions on freedom of movement.
Persons not recognized as refugees =2ud living in detention centres were entitled to
leave Hong Kong if they wished bu!. the majority did not have the facilities to do

850,
freedom of movement and expulsion of aliens

167. With reference to that issue, members of the Committee wished to know whether
an appzal against an expulsion order generally had a suspensive effect; whether a
person due to be expel.ed was allowed sufficient time to prepare his defence and
protect his rights, as provided for i1 article 13 of the Covenant: and what
arrangements currently applieu to tizvel among the dependent Territories and
betw=en them and the United Kingydom. Members also requested clarification of the
current practice in Hong Kong relating to the expulsion of aliens and asked whether
any consideration was being given to withdrawing the United Kingdom's reservation
to article 13 of the Covenant.

168. In his reply, the representative of the State party explained that in all
concerned Territories except Bermuda, the Cayman Islands, the Falkland Islands,
Gibraltir and Pitcairn. the law required that an expulsion order be suspended
pending an appeal. Where that was not the case, the courts had jurisdiction t»n
order suspension and would usually be expected to do so. Irn Hong Kong, there were
two differenl procedu-e- relating to expulsion=: une related to persons subject to
an expulsion order issued by the Director of ILiimigrrtion; the other, to persons
subject to orders of the Governor-in-Council. 1In the former case, the fu . rights
provided for in the Covenant were available and no one could be removed un:il the
time-1limit for an appeal had passed or the person concerned had de.lared in writing
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that he d4id not intend to nppeal. Persons subject to deportation by decision of

the Governor-in-Council did not have a right to review nor any right to be present
or repregented at the meeting where such a decision war taken, It was in relation
to the latter procedure that the United Kingdom entered a reservation to article 13
of the Covenant - a reservation whose withdrawal was not currently being considered.

169. Regarding the right of entry of persons into the various dependent Territories
or to the United Kingdom, the representative explained that under the nationality
provisions adopted in 1981, nationals of the United Kingdom had been divided into
various categories, with Brivish subjects who had connections with the United
Kingdom metropolitan territory having the right to enter that territory whereas
citizens of British dependent Territories did not necessarily have the right of
entry to the United Kingdom merely on account of such citizenship.

Right to privacy

170. With reference to that issue, members of the Committee wished to receive
necessary additional Information on article 17 in accordance with the Committee's
general comment No. 16 (32). They also wished to know what kind of personal data
could be stored in computers; who was authorized to possess such information; what
kinds of personal data were stored in police computers in Hong Kong; and whether
there had been any complaints that the special investigative unit established under
the Independent Commission Against Corruption Ordinance in Hong Kong had abused its
powers.

171. In his reply, the represintative of the State party explained that the legal
systems of the dependent Territories were founded upon common law, under which an
individual whose privacy, family, home or correspondence was subjected to arbitrary
or unlawful interference from government agencies or private persons could bring a
civil claim seekxing compensation for any resulting damage or, in certain
circumstances, an order restraining the agency or person from further
interference. An individual subjected to unlawful attacks upon his honour or his
reputation could also sue for defamation or injurious falsehood. There were alsc
many specific legislative provisions that limited and controlled interference wicth
the rights guaranteed Ly article 17 and which in some cases made it a criminal
offence for a government ¢ jency or private person to interfere with rights undar
that article. Police powers to search persuns and property were carefully
circumscribed in legislative provisions. As a rule, a police officer could s:op
and search a person only when ! 2 had a reasonable suspicion that that person 1ad
committed an offence or was about to do so or was carrying a weapon. Police
officers could enter private premises without the permission of the owner or
occupant only if they had reason to believe that a person whose arrest was sought
had entered such premises, or in exec “ion of a warrant issued by a magistrate.
The Law Reform Commissicn in Hong Ko. .iad decided to look into the question of
privacy and personal data storage. Tnere were mechanisms in Hong Kong to deal with
complaints of police misconduct or abuse of power and, if any such complaints were
supstantiated, it could be assumed that disciplinary action would be taken.

Freedom of religion and expression: prohibition of propaganda for war_and
incitement to national. racial or xeligious hatred

172. With reference to those issues, niembers of the Committee wished to receive

information in respect of laws and regulations pertaining to the recognition of
religious sects by public authorities; and on articles 19 and 20 of the Covenant,

~-30-




in accordance with the Committee's general comments Nos. 10 (19) and 11 (19).
Members also wished to know what limitations there were in the dependent
Territories, if any, on freedom of the press and the mass media and whether there
were any requlations in the Territories providing for the publication of government

documents of general interest.

173. As regards Hong Kong specifically, members wished to know whether there was
any intention on the part of the Government of the United Kingdom to examine the
controversial provision in the legislation of Hong Kong relating to the publication
of "false news'., particularly in so far as it placed on the accused the burden of
proving that he had reasonable grounds at the time of publication for believing
*hat the news item in question was true; whether the application in Hong Kong of
the definition of blasphemy was consistent with article 19 of the Covenant, not
only in respect of freedom of expression but also in respect of the freedom to
seek, receive and impart information; whether it was planned to regulate the
formation and registration of political parties by law; and whether political
leaders would have access to the mass media,

174. In his reply, the representative of the State party said that there were no
laws or regulations relating specifically to the recognition of religious sects by
public authorities and there were no restrictions on freedom of religion in any of
the Territories except as provided for in article 18, paragraph 3, of the

Covenant. In some Territories, ruligious organizations had chosen to be
incorporated by act or ordinance. There were no restrictions on the right to
freedom of expression other than those provided by law in the various Territor.ies
and covering defamation, obscene publications, official secrets, blasphemy,
sedition, contempt of court and certain public order offences such as incitement to
commit a criminal offence, or offensive conduct conducive to a breach of the

peace. When ratifying the Covenant, the United Kingdom had reserved its right,
with respect to article 20 of the Covenant, not to introduce further legislation in
the dependent Territories. Under existing legislation, propaganda for war or
advocacy of national, racial or religious hatred might constitute an oftence of
sedition or other public order offences such as offensive conduct likely to lead to
a breach of the peace or incitement to commit a criminal offence.

175. There were no limitations on freedom of the press and the mass media except in
the areas provided for under article 19, paragraph 3, of the Covenant. As in the
United Kingdom itself, there was no legislation in the dependent Territories
requiring that government information be made public but there was freedom of
access to such information subject to the provisions of the Official Secrets Act.
Active consideration was being given in the United Kingdom to amending section 2 of
the Official Secrets Act and any such amendments would apply to all the dependent

Territories.

176. Turning to questions relating to Hong Kong, the representative said that the
legislation relating to the question of publishing "false news" was intended to be
included in the process of review that was currently under way and was expected to
be completed by the end of 1988. The definition of blasphemy, which was admittedly
more relevant to the United Kingdom than to Hong Kong, would certainly be i1eviewed
before 1997. There had been no presecutions for blasphemy in Hong Kong for many
years Although political parties did not exist in Hong Kong there was no
prohibition on them. Whother such parties would eventually emerge was up to the
people and the elected members of the legislature. Individual members campaigning
for election had full access to the media and ha¢ made extensive use of that
freedom.
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Freedom of assembly and assoclation

177. With reference to that issue, members of the Committee wished to receive
additional information regarding restrictions on freedom of assembly and in respect
of the regulation of trade unions. Several members wondered whether any
consideration was being given to adopting measures designed to ensure that the
broad discretionary powers of the Commissioner of Police of Hong Kong were
exercised in conformity with article 21 of the Covenant. Membars also wished to
know whether any applications for registrution by trade unions had been rejected
and, if so, on what grounds and whether cuch adverse decisions could be appealed.

178. Tn his reply, the representative of the State party noted that freedom of
assembly and association was expressly protected in the Constitutions of Bermuda,
the Falkland Islands, Gibraltar and the Turks and Caicos Islands, and that in most
Territories there were essentially no restrictions on those rights. 1In Hong Koag,
however, which was probably the most crowded place in the world, the Public Order
Ordinance provided for the control of public meetings so as to ensure that the
right of freedom of expression through rallies, meetings and processions could be
exercised safely and in conformity with public order. The Ordinance vested
authority in the Commissioner of Police for authorizing public meetings of more
than 30 persons or public processions of more than 20 persons on a public highway
or in a public park and he could prohibit such gatherings or processions in certain
limited circumstances. Any such decision could be appealed in writing to the
Governor, who might confirm, reverse or modify it. There were no plans to review
the powers given to the Commissioner of Police under the Publiic Order Ordinance.

179. The laws of the dependent Territories permitted the establishment of trade
unions but required that they be registered. There were few restrictions on the
activities of trade unions except for such areas as the prohibition of intimidation
in Gibraltar, for example. In Hong Kong, provisions of the Trade Unions Ordinance
regulated such aspects as the constitutions and rules of trade uninas, the control
of funds and the use of funds for political purpnses. In that Territory, the
registrar could refuse to grant registration in such cases as when the union failed
to follow established procedures, if any of its purposes were unlawful, if ity name
was the same as that. of another union or where the applicant's registration had
previously been cancelled. Such refusals could be appealed to the Supreme Court.

Protection of family and c¢hildren

170, With reference to that issue, members of the Committee wished to receive
information regarding the equality of spouses in the dependent Territories as to
marriage, during marriage and at its dissolution; on the extent to which
siguificant differences in the right of il)legicimate children as compared to those
cf legitimate children remained; and on family planning in the dependent
Territorie~, particularly in Saint Helena. One member also requested clarification
as to whether the Hong Kong immigration authorities had created obstacles to the
reunification of families,.

181. Tu his reply, the representative of the State party said that, except possibly
in Saint Helena, there was no inequality in law of spouses as to marriage, during
marriage and at its cissolution, The potentially discriminatory provisions
regarding dissolution in Saint Helena were currently receiving attention during a
review of legislation in that Tertitory. There were no longer any significant
differences in the rights of illegitimate as compared to legitimate children in the
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Falkland Islands, Pitcairn, Saint Helena and the Turks and Caicos Islands. 1In the
other Territories, illegitimate children were still disadvantaged to a greater or
lesser extent in such areas as inheritance, the acquisition of nationality and
maintenance support. Advice on family planning was readily available in all the
dependent Territories through family planning associations or general
practitioners. In Saint Helena, a free and comprehensive family planning service
was provided in co-operation with the International Planned Parenthood Federation.
Spouses and minor children were generally allowed to join members of their families
residing in Hong Kong, but because so many people desired to live there, there was
a serious illegal immigration problem. In some cases children had been brought
into the Territory illegally and their parents then made application to join them.
In other instances, people arrived from China on a one-way permit. An agreement
had been concluded between China and Hong Kong to facilitate the orderly movement
of people to Hong Kong. It was the policy of Hong Kong authorities to be
unsympathetic to requests for family reunification wherever blatant use had been
made of illegal tactics involving the deliberate splitting of families.

i rtici in f 1i fair

182. With reference to that issue, members of the Committee requested clarification
of the similarities and differences in the right to political participation of the
peoples of the dependent Territories as compared with citizens of the United
Kingdom. Regarding Hong Kong specifically, members wished to know what measures
were being contemplated to enable the inhabitants of Hong Kong to exercise the
rights mentioned in article 25, paragraphs (a) and (b), of the Covenant; what
proportion of the members of the Legislative Council were directly elected; and
whether the United Kingdom might consider withdrawing its reservation to

article 25, paragraph (b).

183. In his reply, the representative of the State party stated that, except for
Hong Kong, in respect of which the United Kingdom had entered a reservation to
article 25, paragraph (b), and Pitcairn, which only had 57 inhabitants, there were
po significant differences in the right to political participation of the peoples
living in the dependent Territories as compared with citizens of the United
Kingdom. As in the United Kingdom, genuine periodic elections were held for
election to legislative bodies on the basis of a secret ballot and universal adult
suffrage. The precise qualifications for voting and for standing for office varied
but the peoples in the different Territories had free access to public service in
the same way as British citizens in the United Kingdom. In Hong Kong, there was
definite support for the development of a directly elected element in the
legislature but there was deep division as to the timing for such a measure. 1In
order to avoid changes that might prove disruptive and undermine confidence, the
United Kingdom had taken a cautious approach to direct elections, but 10 members of
the legislature, out of 57, were to be directly elected by 1991 and the number of
candidates for direct election would be increased after 1991. If developments
before 1997 would allow Hong Kong's legislature to be entirely composed of directly
elected representation befcre 1997, the United Kingdom might consider the question
of withdrawing its reservation to article 25, paragraph (b), of the Covenant.
Currently, some 41 per cent of the Legislative Council were elected through
indirect suffrage by the electoral college and by functional constituencies or
interest groups comprised of lawyers, doctors, nurses, chambers of commerce or
acceuntants,
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Rights of minorities

184, With reference to that issue, members of the Committee wished to know whether
the conditions in the dependent Territories were such as to permit the effective
enjoyment of the rights contained in article 27 of the Covenant.

185. In his reply, the representative of the State party declared that conditions
in the depvndent Territories were, indeed, such as to permit the effective
enjoyment by ethnic, religious and linguistic minorities of the rights enunciated
in article 27 of the Covenant.

General observations

186. Members of the Committee expressed their appreciation to the United Kingdom's
delegation for its clear, frank and informative responses to the Committee's
questions. This had led to a constructive and fruitful discussion, which, it was
hoped, would make a useful contribution to the observance of human rights in the
dependent Territories and particularly to further reflection on the status of Hong
Kong.

187. In the latter connection, some members felt that many questions still remained
about the compatibility of certain regulations - including some provisions of the
draft Basic Law and of the Public Order Ordinance, as far as it concerns
discretionary powers of the Commissioner of Police - with the provisions of the
Covenant and urged that consideration should be given to solving as many human
rights problems as possible, or to enacting the Covenant into law, before 1997,
Members also suggested that consideration should be given to disseminating the
record of the Committee's discussion of the report to the legislature and public in
Hong Kong and requested that the outstanding questions should be answered in a
written reply or in the third periodic report.

188. The representative of the State party expressed his delegation's satisfaction
with the discussion and thanked the members of the Committee for their courtesy and
patience. He hoped that a number of points relating to Hony Kong had been
clarified and recalled that any deficiencies in the draft Basic Law would need to
be taken up with the Government of China.

189. The Chairman, in concluding the consideration of the second periodic report of
the United Kingdom on its dependent Territories, also thanked the members of the
delegation for their co-operation with the Committee and for responding to the
questions so effectively. He was sure that the Committee's concern would be
conveyed to the Government of the United Kingdom.

Nether lands

190, The Committee considered the second periodic report of the Netherlands
(CCPR/C/42/Add.6) at its B86lst to B864th meetings, held on 8 and 9 November 1988
(CCPR/C/SR.8B61-864).

191. The report was introduced by the representative of the State party who noted
that the most important development that had occurred in the Netherlands during the
period under review was the revision of the Constitution. While that revision
entailed extensive changes, it did not affect the fundamental framework of the
Netherlands, which was that of a parliamentary democracy with an independent
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judiciary and a system of fundamental rights and freedoms, defined and guaranteed
by the Constitution. On 1 January 1986, Aruba had acquired autonomous status
within the Kingdom of the Netherlands and had since that date become, like the
Netherlands Antilles, an autonomous but equal part of the Kingdom.

Constitutional and legal framework within which the Covenant is implemented

192, With regard to that issue, members of the Committee wished to receive
information on cases where the Covenant had been directly invoked and where the
validity of laws had been tested in the light of the provisions of the Covenant; on
factors and difficulties, if any, affecting the implementation of the Covenant; on
acrtivities relating to the promotion of greater public awareness of the provisions
of the Covenant and the Optional Protocol, particularly in Aruba; and on any
special developments in Aruba relating to the implementation of the Covenant since
1 January 1986. Members also wished to know whether the term '"statutory
regqulations”, in article 94 of the Constitution, applied to acts of Parliament;
what the distinction was in Netherlands law between self-executing and
non-self-executing articles of the Covenant; whether the presence of a large number
of foreign workers in the Netherlands was creating difficulties; whether a certain
tolerance towards the use of narcoti:s had created crime control problems in urban
areas; whether, as a result of an adverse court decision involving the Covenant,
the Government was planning to withdraw its ratification of the Optional Protocol;
and whether publicity would be given to the Committee's consideration of the second

periodic report.

193. Referring to Aruba, members asked how it was ensured that international
obligations, including those set out in the Covenant, were fulfilled in Aruba; how
human rights and funcamental freedoms were safeguarded; what the relationship was
between the Co-operation Regulations and the Constitution of Aruba; how the
judiciary was organized; whether the people of Aruba had been consulted when Aruba
became a separate country within the Kingdom; and whether judges were recruited
locally or brought from the Netherlands.

194. In his reply, the representative of the State party said that since many of
the provisions of the Covenant containing substantive rights were self-executing
and the courts were obliged, under article 94 of the Constitution, to review the
validity of acts of Parliament and other statutory regulations in the l.ght of such
self-executing provisions, there had been many cases where the Covenant had been
invoked. The nature, content and formulation of a provision of the Covenant had to
be assessed individually to determine whether or not that provision was
"self-executing”. I. 1986, 58 judgements by the courts had referre _o provisions
of the Covenant. Any legislative acr contrary to a provision of - .ovenant would
become inapplicable and would have to be revised. The Covenant h. ‘' vlearly become
part of the legal order and its provisions had been applied directly in a number of
instances. The Government had nc intention to denounce the Optional Protocol, in
the creation of which it had played a prominent part.

195. The greut influx of foreigners over the past 15 years had resulted in certain
difficulties in implementing the Covenant, particularly in respect of
non-discrimination, and had made it necessary to conduct certain studies and to
adopt new laws. The Government of the Netherlands wac also experiencing
difficulties in the area of "conflicting fundamental rights" - such as the problem
of having to restrict freedom of expression in order to prohibi: racial
discrimination - 214 would be interested in learning the Committee's views on that
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gquestion. Although the Government's policy of differentiating between hard and
soft drugs had earlier been criticized as being lax and ineffective, experience
indicated that the policy had been successful, at least to some extant,

196. Referring to the promotion of greater public awareness of the provisions of
the Covenant and the Optional Protocol, the representative noted that the texts of
the Universal Declaration of Human Rights and the various conventions and
declarations on human rights had been published in a book in Dutch and that a human
rights handbook for teachers had also been issued. The Government of the
Netherlands also subsidized non-governmental human rights organizations whose
activities included publication of material on the implementation of the Covenant.
At a conference held at The Hague a week prior to the session, the press had been
informed of the provisions of the Covenant and of the procedures that had been
followed in preparing and submitting the second periodic report as well as of the
Committee's proceedings.

197. Regarding the status of Aruba, the representative noted that the achievement
of human rights and fundamental freedoms, legal equality and proper administration
were the responsibility of Aruba and that chapter I of the Aruban Constitution
reflected all the rights recognized in the Covenant and provided for judicial
review of Aruban legislation. The Supreme Court of the Netherlands served as
Aruba's Court of Cassation. A Minister Plenipotentiary represented Aruba at The
Hague and served as a member of the Council of Ministers of the Realm for Aruba.
The people of Aruba had been informed of the scope and depth of the Covenant before
the introduction of a separate status for Aruba, and were kept informed of
developments in that area by the press and other media. A chair in Aruban law had
been created in the law faculty in order to increase understanding of such
fundamental matters.

Self determination

198. In connection with that issue, members of the Committee asked whether the
Netherlands had taken any measures to prevent public and private support for the
apaxtheid regime of South Africa. Members also wished to know whether the
aspirations of the people of Aruba for self-determination had been met through the
country's new status as an autonomous and co-equal part of the Kingdom of the
Netherlands; whether a movement towards self-determination existed currently in
Aruba; and whether Aruba's level of economic development prior to 1986 had been
different from that of the Netherlands.

199. In his reply, the representative of the State party explained that his
Government had taken a number of restrictive measures in respect of trade and
commerce with South Africa, which went beyond those provided for in the relevant
Security Counc il resolutions. The import or export of certain products to or from
South Africa, as well as all new investments in that country had been forbidden;
the Netherlands banks and Government had terminated all financial dealings with
South Africa; the Netherlands had denounced its bilateral cultural agreements with
South Africa; and, in 1983, entry visas had been made compulsory for South
Africans. The Nether’ands, at both the national and European levels, encouraged
any activity tha’. might €facilitate a >rocess of peaceful change in South Africa; at
the forty-second session of the General Assembly, the Netherlan’s had proposed
principles for peaceful settlement of the conflict in South Africa, namely,
universal suffrage, the geographical unity of the country. the establishment of a
democratic pluralist political system, respect for human rights, the protection of
minorities and the rule of law.
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200. Referring to gquestions regarding Aruba, the representative recalled that in
1977 the people of Aruba had shown that they wished the island to have a separate
status. Since the adoption of its new status, Aruba had managed to acquire greater
economic and financial freedom. At a round-table conference in March 1983, it had
been decided that all parts of the Kingdom of the Netherlands would have the right
to decide their political future and that early in the 1990s a conference would be
held to consider whether or not current directions should be modified.

Non-discrimination and equality of the sexes

201. With regard to that issue, members of the Committee wished to know why the
process of incorporating the principle of equal treatment in all national
legislation would only be completed in 1990; what the obstacles to the immediate
observance and implementation of that principle were; and what kind of
discrimination based on distinctions between men and women still existed in the
Netherlands. Members also wished to know about the current status of the General
Equal Treatment Bill, the Bill Providing for Equal Treatment of Men and Women in
Respect of Non-State Pensions and the Bill to Amend the Criminal Code; they also
asked whether the Convention on the Elimination of All Forms of Discrimination
against Women had been ratified. Further, they wished to receive information on
limitations on the rights of govermment officials; on any special problems relating
to non-discrimination in respect of women in Aruba; on measures being planned or
already introduced to guarantee the complete equality of the latter with men; and
on the rights of aliens as compared with those of citizens. It was also asked how
many complaints concerning expulsion of and discrimination against aliens were
before the courts in the Netherlands and the European Commission of Human Rights,
and whether there was any conflict between the principle of non-discrimination and
the exercise of certain civil and political rights. Referring to views adopted by
the Committee in respect of certain cases involving non-discrimination in social
benefits, one member asked whether the courts or the Central Appeals Board had
handed down any decisions on cases relating to the social security system and
whether consideration had been given to amending social security legislation in
order to bring it into conformity with article 26 of the Covenant. Another member
requested clarification of the term "any other grounds", used in article 1 of the
Constitution, and asked for examples of presumed discrimination on grounds of sex
falling under criminal law.

202. In his reply, the representative of the State party explained that a
compilation of zll provisions of parliamentary laws ana ministerial decrees
establishing distinctions betwen men and women and between married and unmarried
couples had just been completed; the Govermment would thus be able to rectify
unjustifiable distinctions. The General Equal Treatment Bill, which had been
submitted to Parliament in March 1988, was currently under study by a special
commission of the Lower House. The Bill on Equal Treatment for Men and Women in
Employment was expected to be enacted by the beginning of 1989 and might eventually
include, if adopted, a provision designed to ensure equal treatment in respect of
pensions. The Bill to amend the Criminal Code had been transmitted to the
Government for comments and the process of ratification of the Convention on the
Elimination of All Forms of Discrimination against Women was expected to be
completed in 1989.

203. Replying to other questions, the representative stated that the only
restrictions imposed on the exercise of fundamental rights by civil servants was an
obligation to refrain from exercising their rights to freedom of expression,
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association and assembly, including their right to demonstrate, if that affected
the proper performance of their duties or the efficient operation of publiec
services. Foreign nationals who had been legally resident in the Netherlands for
at least five years could vote in municipal elections and, with certain
restrictions, could be appointed to civil service posts. Some complaints alleging
unjustified expulsion had been filed with the European Commission on Human Rights.
No statistics regarding nationality were maintained by the courts in respect of
cases alleging discrimination. Conflicts between the principle of
non-discrimination and the exercise of certain rights and certain freedoms would
eventually need to be resolved by the courts on the basis of the General Equal
Treatment Act, as adopted.

204. The legislature of the Netherlands had intended to give all persons,
notwithstanding their identity and particular status, equal access to public life
and had considered it necessary, for example, to prohibit discrimination on grounds
of legitimate or illegitimate birth. With regard to the views expressed by the
Committee in social security cases brought before it under the Optional Protocol, a
memorandum had been submitted on this subject to Parliament on 29 August 1988; the
memorandum did not necessarily reflect the final opinion of the Government on the
subject since its members were divided on the question of the effect of decisions
of the Human Rights Committee and of court decisions adopted pursuant thereto. The
matter was a difficult one since it was not sufficient merely to decide to give
effect to the provisions of the Covenant, but it was also necessary to ensure that
any new legislation was in conformity with the requlations of the European
Community.

Right to life

205, With reference to that issue, members of the Committee wished to receive
additional information on article 6 to the extent made necessary by the Committee's
general comments Nos. 6 (16) and 14 (23), and on the relative rates of infant
mortality in the Netherlands and in Aruba. Referring to the subject of euthanasia,
which was being broadly debated in the Netherlands, one member asked whether
article 6 of the Covenant was being taken into account in the preparation of
legislation on that guestion.

206. In his reply, the representative of the State party said that the death
penalty had been abolished in the Netherlands. The level of health care in the
Netherlands was high and the entire population had access to a highly developed
system of social services., Infant mortality and perinatal mortality had declined
steadily between 1970 and 1987 and currently stood at 7.5 per 1,000 and

9.2 per 1,000, respectively. 1In Aruba, the infant mortality rate was

16 per 1,000. In all cases where a member of the security forces had occasion to
use his weapon, an inquiry was held and the person concerned was prosecuted or
disciplined whenever warranted. Cases of euthanasia were still uncommon and had to
be declared to the General Prosecutor, who could initiate prosecution proceedings
if the strict rules relating to that practice had not been complied with.

Ireatment of prisoners an h in
207. With regard to that issue, members of the Committee wished to know the current
status of the Bill for the Implementation of the Convention against Torture and

Other Cruel, Inhuman or Degrading Treatment or Punishment; whether the practice of
bringing women from Asia and Latin America to the Netherlands for the purpose of
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211. One of the reasons for the reported increase in crime was the drug problem.

In view of the increasing need for prison capacity, it was not always possible to
ensure the desired segregation and that was why the reservations to article 10,
paragraphs 2 and 3, of the Covenant had to he maintained. The questions of how
best to deal with convicted prisoners and how best to implement and adjust the
Standard Minimum Rules for the Treatment of Prisoners were under constant review.
The role of the Ombudsman was co act as a "watchdog" on behalf of the public to
ensure that public administration was being carried out properly. A bureau for the
registration and redress of complaints had been established in Aruba.

Right to a fair trial

212, With reference to that issue, members of the Committee wished to know what the
concrete basis was for findings of unesuitability resulting in the removal from
office of judges; what the average time period was for bringing a criminal case to
trial; under what circumstances appeal courts had set aside convictions on grounds
of undue delay; whether legal aid was provided in civil cases; and how the
principle of presumntion of innocence was applied in the Netherlands and in Aruba.
Members aiso wished to receive necessary additional information on article 14
pursuant to the Committee's general comment No. 13 (21) and on the practice of
ovt-of-court settlements in certain criminal cases as well as the impact of that
practice on the work-load of the courts. In the latter connection, it was asked
what criteria were used in deciding when to resort to out-of-court settlements and
how such decisions were reconciled with the principle of equality before the law
and with judicial guarantees provided for under article 14 of the Covenant.

213. In his reply, the representative of the State party stated that judges could
‘e removed fro- office by th Uupreme Court on grounds of permanent unfitness tc
perform their duties because of illness or infirmity or for other reasons, but that
such removal was extremely rare. The average duration of cases dealt with by the
courts up to the final judgement was 275 days in 1987. The Netherlands courts
generally considered that a case had taken an unreasonable length of time if,
within a period of two years, there had been no visible progress in advancing the
prosecution., Legal aid was provided in civil cases. The principle of presumption
of innocence was basic to Netherlands legal practice.

214, Replying to questions relating to the practice of out-of-court sottlements,
the representative explained that such settlements would only be offered in cases
where the court was likely to impose a fine and, in cases involving bodily harm,
only where no serious injury had been suffered. It was not possible to measure the
impact of that practice on the work-load of the courts in terms of savings of time
since there were a number of variables that could not be measured.

Freedom _of movement and expulsion of aliens

215, With reference to that issue, members of the Committee sought necessary
additional information on the position of aliens in the Netherlands as well as in
Aruba in accordance with the Committee's general comment No. 15 (27). They also
wished to know or what grounds the refusal of a passport could be justified, in
which areas a general revision of the Aliens Act appeared to be needed, and when
such a revision would be completed.
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216. In his reply, the representative of the State party sald that the grounds for
refusal or withdrawal of travel documents were laid down in the Passports (Interim)
Act. of 11 February 1988 and were consismtent with the provisions of article 12 of
the Covenant. The main reasons for the general review of the Aliens Act were to
have policy norms for admission established by Act of Parliament rather than by
circular, to increase legal protection for aliens and to make the implementation of
policy on aliens more uniform. Aliens admitted to Aruba enjoyed the same human
rights and fundamental freedoms as Arubans in most respects.,

Right to privacy

€17. With reference to that issue, members of the Committee requested necessary
additional information on article 17 pursuant to the Committee's general comment
No. 16 (32). They also wished to know how a person's rights under article 17 were
currently guaranteed; for what basic purposes personal data banks could be
establivhed and how abuses were prevented; and why the staff of the postal,
telegraph and telephone service resorted to the practice of intercepting messages
and conversations.

218. In his reply, the representative of the Netherlands explained that a Data
Protection Act was expected to enter into force early in 1989, and that a Data
Protection (Police Files) Bill had also been presented to Parliament, Pending the
enactment of such privacy legislation, the semi-public sector and the private
sector had made considerable progress towards self-regulation based on various
privacy regulations that had been drawn up by Government bodies, the principal
element of which was the right to examine and to correct personal data held in a
data bank. The Data Protection Act will provide for the establishment of a
separate government body, the Data Protection Registry, to supervise compliance
with the law and to prevent abuses, and will also establish procedures for recourse
to the courts. A bill on entry into he home was algo currently before
Parliament. An individual's personal honour and reputation were protected by
articles 261-271 of the Criminal Code. The privacy of the telephone and the
telegraph might be violated only in cases laid down by law and with the proper
authorization, The staff of the postal, telegraph and telephone service were
occasionally required to monitor conversations and to read telegraphic messages as
part of their quality control and maintenance work.

WMWMWWM

incitement to national, racial or religious hatred

219. In connection with that issue, members of the Committee inquired whether the
service performed by conscientious objectors conferred the same rights and benefits
a8 regular military service; what the system of ownership of the media was; whether
the new Media Act had come into force; whether any consideration was being given by
the Netherlands to withdrawing its reservation to article 20, paragraph 1, of the
Covenant, particularly in view of the Committee's general comment No. 11 (19); and
why the advocacy of national, racial or religious hatred had spparently not been
prohibited by law, as required under article 20, paragraph 2, of the Covenant.
Members also wished to know what access the mass media had to decisions adopted by
public authorities and to written material used in support of those decisions; and
how commercial advertising was regulated. One member also wished to know whether
discouragement of commercialism, as a principle underlying the Media Act, did not
run counter to freedom of expression.

-50-




220. In his reply, the representative of the State party explained that the legal
status of recognized conscientious objectors was regulated, as far as possible, in
the same way as that of members of the armed forces on compulsory military

service, The new Media Act had come into force on 1 January 1988. Newspapers were
owned by private companies and the broadcasting system was funded partly by licence
fees and partly by revenue from advertising. Regulations concerning radio and
television commercials were based on the ~-inciple that the media reflected the
life of the nation, including its moral and cultural life. Commercials were
monitored by a special foundation, which also set the times when they could be
broadcast. The reservation to article 20 of the Covenant reflected the fact that
it was extremely dAifficult to formulate a statutory ban on war propaganda so that
it d4id not constitute an undue restraint on freedom of expression. However, there
were no practical difficulties in the Netherlands in that regard since the media
did not disseminate wrer propaganda. Article 137 (d) of the Criminal Code made it a
criminal offence to incite hatred of or discrimination against persons on grounds
of their race, religion or other belief. Government documents were open and
accessible to everyone, except where such access was precluded in the interests of
the smooth functioning of the Government; the courts were empowered to resolve any
conflicts between the authorities and individuals seeking information.

Freedom of assembly and aszociation

221, With regard to that issue, members of the Committee wished to receive further
information on the law and practice relating to the establishment and operation of
political parties, particularly in respect of grounds on which political parties
could be banned.

222, In his reply, the representative of the State party said that political
parties were deemed to be legal persons and could be banned if their activities or
aims were inconsistent with public order, for example, if they encroached on the
liberty of others, violated human dignity or incited to hatred.

Protection of family and children

223. In that connect...:, members of the Committee wished to know whether there had
been any actual cases of children being subjected to physical abuse and, if so,
what measures had been taken to prevent such violations; what the remaining
differences were between the rights of illegitimate and legitimate children; why it
was planned to restrict the right of Netherlands fathers to recognize their
children born abroad; what measures had been adopted to deal with the problem of
child care in families with two working parents; why the marriageable age was the
same for men and women; and what safeguards there were to protect children from
pornography. Referring to communication No. 201/1985, which had been considered by
the Committee on 27 July 1988, some members wished to know what had been the
reaction of the Government and the public in the Netherlands to the opinicns of
Committee members holding that the discretionary powers given to the courts to
decide on visiting rights upon dissclution of a marriage were too broad.

224. In his reply, the representative of the State party said that the Netherlands
had a system of counsellors who were responsible for drawing up reports on cases of
child abuse and for assisting and counselling abused children and their families.

A bill submitted to Parliament in July 1988 was expected to eliminate virtually all
differences between illegitimate and legitimate children. The Government attached
great importance to child care and gave tax relief to parents and subsidized local
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authorities that provided day-care facilities. A criminal case in 1987 involving
false recognition of nationality for children from South-East Asia had given rise
to public concern about child trafficking and had led to the possible amendment of
the law relating to the recognition of paternity abroad. The marriageable age had
been harmonized in order to maintain the principle of equality of the sexes, but it
was possible to obtain permission to marry before the age of 18, particularly in
the case of girls aged 16 to 18 who were pregnant. Pornography was punishable
under the Criminal Code and the adoption of more severe provisions aimed at the
protection of children was under consideration. There were no plans to restrict
the discretionary authority of judges in divorce cases, who usually followed the
wishes of both parents in respect of visiting rights.

Right to participate in the conduct of public af airs

225, With regard to that issue, members of the Committee wished to receive
additional information on the practice in respect of the disqualification from
public service positions of individuals on grounds of political opinion and
behaviour, and on the experience, if any, in applyirg provisions relating to the
right of foreign nationals to vote in local elections and to hold local office.
Further information was also sought concerning restrictions on the right to vote.
In addition, it was ingquired whether the residents of the Netherlands Antilles and
Aruba had the right to take part in elections to the Netherlands Parliament on the
same basis as Netherlands residents.

226, In his reply, the representative of the State party stated that it was
possible for persons to be refused appointments in the public service, in the case
of confidential posts, only on grounds of doubt as to whether they would faithfully
perform their duty as a public servant under all circumstances. In the 1986
municipal council elections, 260,000 foreign nationals had been entitled to
participate and 50 foreign nationals had been elected to municipal councils. There
had been no indications that giving aliens the right to vote had made any
difference to the turnout and voting behaviour of Netherlands nationals. A large
number of restrictions on the right to vote had been eliminated since the revision
of the constitutional provisions in 1983. The inhabitants of the Netherlands
Antilles and Aruba did not have the right to vote in elections to the Netherlands

Parliament.

Rights of minorjitiaes

227, With regard to that issue, members of the Committee wished to receive
information concerning the functions, activities and status of the national
advisory and consultative body on minorities policy; the difficulties encountered
in implementing the provisions of article 27 of the Covenant; and on possible
problems relating to the ethnic minorities of Aruba. Members also wished to know
what criteria were used to determine which groups were minorities and, in
particular, whether migrant workers and gypsies were considered as such, and
whether the Government of the Netherlands imposed restrictions on the freedom of
movement of gypsies.

228, In his reply, the representative of the State party said that the function of
the national advisory and consultative body on minorities policy was to advise the
Government, and that the Minister for Home Affairs had held six meetings with the
group during the most recent session of Parliament. The body was still
experimental, but the Government intended shortly to submit a bill to Parliament
aimed at granting it permanent status.
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229. The situation of minorities in the Kingdom of the Ketherlands still involved
some practical problems, in particular concerning housing, education and health
care. There was no majority in Aruba against which "minorities" needed to be
protected since Aruba's population of 60,000 itself consisted of 40 minorities.
Caravan dwellers were not considered as belonging to a minority, but the Government
intended to give them certain advantages to help them enjoy equal rights within the
society. The Government had also taken measures to ensure equal rights and
opportunities to certain disadvantaged groups of migrant workers.

General obgervations

230. Members of the Committee considered that the second periodic report submitted
by the Kingdom of the Netherlands was extremely well conceived and contained a
wealth of information on the country's laws and legal institutions and
administrative practices. They noted with special appreciation the frank and open
attitude of the Government of the Netherlands toward the Covenant and commended the
delegation for the sincerity and high quality of the replies to the Committee's
questions and of the comments on some general issues such as the co-ordination
between fundamental rights. Members also welcomed the specific measures adopted by
the Government of the Netherlands to eliminate apar. oid as well as its helpful
attitude toward non-governmental organizations. The, expressed support for the
continuing efforts of the State party to improve human rights in the Netherlands,
particularly in respect of the principles of equality and non-discrimination set
forth in articles 14 and 26 of the Covenant, respectively, and hoped that all of
the Committee's remaining concerns, especially those relating to the full
implementation of the aforementioned principles, would be addressed in the third
periodic report,

231, The representative of the State party said that his country attached
importance to its discussions with the Committee and would make every effort to
deal in its next report with all the questions that had remained unanswered. He
assured the Committee that the relevant Ministries and the Parliament would be
informed of its opinions and suggestions.

232, In concluding the consideration of the second periodic report of the
Netherlands, the Chairman once again thanked the delegation for itz co-operation
and for the constructive spirit that had marked its dialogue with the Committee.
The Kingdom of the Netherlands was exemplary in recognizing its short.comings and
attempting to remedy them through an ongoing process of legisiative review.

Iogo

233, The Committee considered the initial report or ogo (CCPR/C/36/Add.5) at its
870th, 871st, 874th and 875th meetings held on 24 and 23 March 1989 (CCPR/C/SR,.870,
871, 874 and 875).

234. The report was introduced by the representative of the State party who,
underscoring his country's determination to ensure respect for human rights, stated
that Togo had ratified the majority of international human rights instruments,
including the Optional Protocol to the Covenant. Furthermore, a National Human
Rights Commission had been established, which was competent to hear petitions by
any individuals whose rights had been violated within the national territory. In
addition to its role as a mediator, the Commission also helped to enbance public
awareness of human rights and fundamental freedoms - as illustrated by seminars at
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Lomé in February and April 1988, in collaboration with the United Nationu: Centre
for Human Rights.

235. Members of the Committee welcomed the report, which had been drafted in
conformity with the Committee's general guidelines on the form and content of
initial reports. They considered, nevertheless, that the report should have laid
greater stress on the factors and difficulties affecting the implementation of the
Covenant in Togo.

236. With regard to article 2 of the Covenant, members of the Committee wished to
receive additional information on the legal status of the Covenant in Togolese
internal law, particularly its place within the Togolese legal order and whether
any difficulties had been met in incorporating its provisions into Togolese
domestic law. They also wished to know what would happen if the provisions of
Togolese legislation conflicted with those of the Covenant, whether ‘here had been
any cases in which the provisions of the Covenant had been invoked before, or
applied by, the courts or administrative authorities; whether there had been any
cases in which a court had found that the Covenant took precedence over national
legislation; and whether the reference in article 43 of the Constitution to the
principle of reciprocity also applied to nultilateral treaties such as the
Covenant. Further information was also sought as to the nature of the various
remedies available to victims of human rights violations, particularly those
committed by public servants acting in their official capacity, and what was the
legal status of the French laws inherited from colonial times. Clarification was
also requested of the prohibition of discrimination on the grounds of language and
property and of the restrictions mentioned in paragraph 65 of the report according
to which political and civil rights were only enjoyed by Togolese.

237. With particular reference to the National Human Rights Commission, detailed
information was requested as to its powers, activities and membership; whether the
Commission acted as a court of appeal in the context of examining an alleged
miscarriage of justice; whether it was considered as a local remedy to which
racourse had to be made in advance of filing a complaint with the Human Rights
Committee; how its jurisdictional role related to its functions in safeguarding
human rights; how many and what kind of cases had been submitted to it; whether it
had actually decided certain cases and how such decisions were enforced; to what
degree it could act independently of the executive authorities; what subsidies had
been granted by the Government to the Commission to enable it to discharge its
duties; and whether a copy of the Commission's first report could be made available

to the Committee.

238. In addition, members of the Committee wished to know whetl.er human rights
instruction was included in ~chool programmes; whether the Covenant was published
in the country's various languages and distributed to all population groups,
particularly the most disadvantaged among them, as well as to the military and
police forces; and whether the Togolese public was aware that the report was being
considered by the Committee.

239, Referring to article 3 of the Covenant, members of the Committee wished to
receive statistical information on the proportion of women in elected bodies, in
universities, among the executive staff of private businesses, in public service
and the liberal professions, and in the active part of the population in general.
It was inquired whether there were any exceptions to the principle of equal pay for
equal work, whether prostitution constituted a problem and, if so, what the
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Government had planned to do about it. Questions were also raised regarding the
scope of the remaining problems concerning discrimination against women and the
effects in this area, if any, of the various traditional practices in the country.

240. With regard to article 4 of the Covenant, members of the Committee wished to
know the circumstances under which the President of the Republic was empowered to
proclaim a state of emergency; whether the national assembly had the right to
review emergency measures and whether the President could dissolve it under such
circumstances; what the duration of such an emergency was; whether rights and
freedoms under the Covenant, particularly those recognized as being inviolable in
all circumstances, could be suspended; what remedies were available to persons
whose rights had not been respected; what guarantees there were against the
wrongful application of emergency measures; and why, in implementing the emergency
measures taken following the attempted coup of 1986, the Government of Togo had rot
made the notification provided for in article 4 of the Covenant.

241. In connection with article 6 of the Covenant, membars of the Committee wished
to know when the death penalty could be applied; how many executions had been
carried out in Togo over the past five years; and whether the death penalty could
be imposed on individuals between 16 and 18 years of age. With regard to crimes
carrying the derath penalty, members asked {or further clarification of the terms
"offence against morality" and of "action threatening the external or domestic
security of the State" and questioned whether such broad definitioan might not have
left too much room for interpretation by the courts,

242, With regard to articles 7 and 10 of the Covenant, members of the Committee
asked what remedies were avalilable to persons claiming that they had been tortured;
whether there were any laws or prison regulations specifically guaranteeing that
such practices did not occur; whether there were any ways of speeding up judicial
proceedings in the foregoing regard; whether confessions obtained under torture
were considered admissible by the courts; whether the National Human Rights
Commission was able to deal with allegations of torture against the security
services, and if so, what procedures applied to such cases of torture: whether
there was a system for the inspection of prisons allowing impartial investigations
by independent persons of allegations of torture and the adoption of corrective
measures; whether there had been any cases where members of the police or prison
wardens had been accused or found guilty of violating human rights; and to what
extent secret detention was rusorted to. Members also requested additional
information concerning Togo's social rehabilitation system.

243, With regard to article 9 of the Covenant, members of the Committee wished to
receive further information on the 48-hour limit on custody of detainees mentioned
in the report, asking in particular whether that time-limit was strictly respected
and what remedies were available in case that period was exceeded. They also
wished to know what remedies there were if the conditions of custody were not
satisfactory, and what the maximum allowable period was before an individual had to
be informed of the reasons for his arrest. Questions were also asked as to the
abolition of administrative detention and concerning guarantees of rapid court
actions in determining the legality and regularity of an arrest. With regard to
the conditions of detention, members asked whether an arrested person could be kept
in a secret location, whether he had an effective right to communicate with his
family and lawyer and undergo medical examination, how problems of overcrowding in
prisons, if any, were being solved, and whether there were any problems in ensuring
food for prisoners. Additionally, it was asked why the International Red Cross did
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not have access to military prisoners. Further information was also requested
about article 113 of Togo's Code of Criminal Procedure, according to which an
accused person could not be held in custody for more than 10 days, and about the
compensation granted to individuals who had been illegally detained or arrested.

244, With regard to article 11, clarification was requested of the practice of
detention for failure to meet financial obligations towards the State.

245. Members of the Committee wished to receive further information on the
implementation by Togo of articles 12 and 13 ¢f the Covenant and in particular
regarding the circumstances under which resort was had to the penalty of local
expulsion rather than imprisonment and concerning the remedies that were available
to persons whose expulsion had been ordered.

246. With reference to article 14 of the Covenant, members of the Committee wished
to receive fuller information on the independence of the judiciary, particularly
regarding guarantees for ensuring the independence of judges, conditions under
which judges were appointed and exercised their functions, rules regarding
dismissals and remuneration, and procedures for training judges, lawyers and other
judicial personnel. With respect to the organization of the judiciary, further
information was sought concerning the State Security Court and other special
courts, particularly as to their jurisdictions, composition, competence,
procedures, the guarantees they accorded to defendants and possible rights of
recourse and appeal. Moreover, it was acked why those special courts had been
established and what the differences were between the State Security Court and the
High Court of Justice. Members also requested detailed information regarding the
legal aid system. Concern was also expressed over the apparent contradiction
between article 14 (1) of the Covenant and the 1988 Decree relating to public
proceedings.

247. In connection with article 17 of the Covenant, members requested further
information on the prohibition of blackmail and wire-tapping.

248, With reference to article 19 of the Covenant, members of the Committee wished
to receive further information on the extent to which freedom of expression and
opinion was guaranteed by law. In that connection, they inquired as to the extent
the press was controlled or censored; whether there were restrictions on the
freedom to establish newspapers independent from the single party; what remedies
were available if an avthorization to establish an organ of the information media
was denied; and whether any foreign newspapers had been prohibited in Togo in
recent years. Additional information was also requested as to the nature of
insults against the authorities that constituted a crime punishable by
imprisonment; the number of people detained for such offences during the previous
two years; the legal provisions, if any, prohibiting defamation and libel; and
offences against the Republic committed through the press that were penalized by
the Act of 29 July 1987. 1In the latter connection, members asked how Togolese
restrictions on certain expressions of opinion, in particular concerning the ruling
party, could be :1:conciled with article 19 (3) of the Covenant:; whether the
National Human Rights Commission had received any complaints concerning violations
of the rights guaranteed under article 19 of the Covenant, and what remedies were
available to a citizen who had criticized or attacked the authorities.
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249. Regarding articles 21 and 22 of the Covenant, further information was
requested on procedures regulating freedom of assembly or association and on
instances where meetings had been suspended or associations dissolved by official
intervention. dembers also asked whether Togo was considering altering the law
requiring advance notice of public meetings in order to bring it into line with the
Covenant; whether the right to freedom of association embraced the right to
establish political parties; which organ had the legal authority to decide that an
association had been set up with the aim of harming the State; and whether it was
possible to establish i a independent trade union that was not affiliated with the
National Workers' Confederation.

250, In relation to articles 23 and 24 of the Covenant, members asked how Togolese
women could obtain a divorce, how many divorces had been applied for and granted,
at what age a minor could be brought before the courts and whether a minor over 13
years of age could be prosecuted for a crime that he had committed before reaching
that age.

251. With reference to article 25 of the Covenant, members of the Committee wished
to receive detailed information on laws and regulations concerning the periodicity
of elections and the age limits for voters, and concerning any relevant
restrictions. Observing that article 10 of the Constitution provided for carrying
out political activity exclusively within the framework of a single party, members
asked whether a citizen who did not wan:. to be a member of the Togolese People's
Rally was deprived of the right to vote; whether a person could remain outside the
party and still be considered as having the same rights and privileges as party
members; whether the party was also a legislative body; what the party's
relationship was with the General Assembly; what position the party's statute
occupied in the hierarchy of legislative texts; whether it was possible in the case
of violations of certain rights to bring complaints before party organs; and,
lastly, how the Government of Togo could reconc:le the existing system with the
rights laid down in article 25 of the Covenant,

252. With reference to article 27 of the Covenant, members of the Committee wished
to know the extent to which the numerous ethnic groups in the country could live in
accordance with their own cultures and maintain their religious and linguistic
identities.

253. In reply to questions concerning the status of the Covenant in Togolese law,
the representative of the State party explained that the Constitution took
precedence over international conventions while ths latter took precedence over
internal laws. Measures had been taken to incorporate the Covenant in Togolese
internal law and to that end a commission on legislative and regulatory studies had
been established. The Covenant could also be used to eliminate lacunae in national
legislation and it was possible for a domestic provision incompatible with the
Covenant to be declared inapplicable., The Covenant and the Universal Declaration
of Human Rights had been invoked twice before the courts and in both cases the
litigious acts were held to be illegal. The reservation in article 43 of the
Constitution, according to which the validity of treaties depended on the principle
of reciprocity, did not apply to a multilateral treaty such as the Covenant.

254. In reply to other questions raised in connection with article 2 of the
Covenant, the representative explained that the laws of the colonial era occupied
an important place in the current judicial system, although Togo also had a series
of texts of its own formulation. With regard to the remedies available to those



whose rights had been violated by persons acting in an official capacity, he noted
that, in cases of violations occurring during administrative detention, the
perpetrator could be condemned for false imprisonment. Employees of a public
establishment who had been wrongfully dismissed could file claims with the Labour
Court. Aliens enjoyed the rights set forth in the various instruments governing
l1ife in the country, except for some restrictions relating to the requirement of

Togolese nationality in the enjoyment of certain civil and political rights such as
employment as judges ox civil servants and eligibility to vote.

255. Replying to questions concerning the National Human Rights Commission, the
representative noted that it had been established in 1987 by the National Assembly
for an indefinite period and could only be dissolved by specific legislation. The
Commission was currently presided over by the pPresident of the Bar while its

13 members were electzd by representatives of the various professional sectors and
enjoyed legal immunity. The Commission was independent and received substantial
State subsidies. While its function was to hear complaints and to end abuses, it
was not a judicial mechanism for protecting freedoms and was not a judicial organ.
Any party could appeal to it at no cost, and the Commission then immediately
appointed a special rapporteur to investigate the alleged violation. The latter
was legally empowered to intercede directly with the administrative authority
concerned and had access to all police repcrts, registers and other relevant
documents. At a later stage, the Commission could refer the matter to the court,
parliament and even to the Head of State. Placing any obstruction in the way of
the discharge of the Commission's functions was subject to criminal sanctions.

256. The Commission had no power to enforce compliance by the administration and
relied heavily on extrajudicial elements to secure a settlement. puring its first
year of operation, the Commission had received 208 applications and had found

149 of them admissible, of which 78 had been settled. Some 30 other cases were
referred to administrative courts, which were the only ones which could hardle
damage suits against the Government. Once the Commission referred a case to these
courts, it had the power to intervene if action was not taken within reasonable
time; nevertheless, it could not challenge any decision taken by the courts. It
was not considered to be a means of internal recourse for the purpose of
determining the admissibility of complaints to the Human Rights Committee. The
commission also exercised a preventive function through its involvement in
promoting the education and training of govermment officials and its authority to
enter pliaces of detention for the purpose of drawing the attention of the prison
authorities to situations that might give rise to human rights violations. The
Commission had also undertaken various information activities to publicize the
Covenant, was planning to establish clubs in each prefecture for the purpose of
informing and educating the public arnd was promoting the introduction of human
rights courses in various educational establishments.

257. In reply to questions concerning article 3 of the Covenant, the representatrive
explained that equality between men and women was complete in every respect. In
the family. parental authority was exercised jointly by the father and the mother
and the spouses had the same duties and the same responsibilities. Merit was the
sole criterion for an employee's promotion and the principle of equal pay for equal
work was fully applied.
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258. Regarding questions raised in conneccion with article 4 of the Covenant, he
stated that the special measures authorized by article 19 of the Constitution could
be used by the President of the Republic only in case of a threat to the
institutions of the Republic. The nature and duration of those measures depended
on the nature and gravity of the circumstances. The provisions authorizing the
suspension of fundamental rights had never been invoked - even in 1986 when the
tresident had declared a curfew - and the Government of Togo had therefore not had
any reason for issuing the notification envisaged in article 4 of the Covenant.

259. Replying to questions raised in connection with article 6 of the Covenant, the
representative stated that the offences sanctioned by the death penalty were very
clearly defined by the Criminal Code and that the offence against morality for
which the death penalty could be imposed was limited to sexual morality. The State
Security Court had imposed 23 sentences of capital punishment between 1970 and
1986, but no executions had as yet been carried out. The special court responsible
for punishing crimes involving bloodshed had now become nearly obsolete. While it
had imposed a number of death sentences between 1978 and 1984, only four of them
had actually been carried out. In the event that a minor was guilty of an act
entailing the death penalty, tue maximum sentence that could be incurred was 10
years' imprisonment.

260. Commenting on questions raised under articles 7 and 10 of the Covenant, the
representative emphasized that, although torture was not expressly prohibited by
law, certain articles of the Criminal Code were assumed to cover it and were
sufficient. There had as yet been no proceedings instituted on such grounds
against police or prison authorities and a complaint that had once been filed with
the National Human Rights Commission was subsequently withdrawn.

261, Referring to questions raised by members concerning article 9 of the Covenant,
the representative explained that an airested person had to be brought before the
Prosecutor's Office within 48 hours. Administrative detention not exceeding three
years was one of the measures authorized by an Act of 1961 designed to penali.e
acts that endangered public order and State security. Lacking & ruf.icient legal
foundation, the measure was to have disappeared in 1977 but that ha nnt yet
happened. However, the establishment of the National Human Rights Commissgion
represented a significant forward step in that regard. A person who had been
detained for an unduly long period of time could appezl to the Indictment Division,
the Public Prosecutor or the Chief State Counsel. Togolese prisons were not
overcrowded and efforts were being made to rehabilitate tl.e detaines, although the
lack of resources made this difficult. Detainees could bYe assigned to three
categories of work. depending on their behaviour and their prospects for refor—

If the Red Cross had not yet been allowed tv see military detainees, that could
only have been for lack of perseverance since the Government could not refuse to
grant it such authorization.

262, With reference to article 11 uf the Covenant, the representative explained
that imprisonment for debt was applicable only to benefit special creditors such as
the State, public entities and third parties instituting a civil action ‘n a
criminal case and it was not possible to imprison someone for a purely civil debt.
In cases of misappropriation of public funds, the period of imprisonment coulé be
extended beyond the normal duration., However, a detainee could be released if he
provided guarantees of reimbursement.
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263. In reply to questions relating to article 12 of the Covenant, the
representative explained that expulsions ensuing from a judicial order or pursuant
to extradition decrees adopted by the Council of Ministers could be appealed on the
grounds of abuse of authority. An appeal before the Supreme Court for rescission
of extradition measures was guspensive in effect.

264. Cvmmenting on questions raised under article 14 of the Covenant, the
representative of the State party recalled that Togo had a French legal tradition
and that its judges were appointed and trained in the same manner as French
judges. Judges were appointed by decree of the President of the Republic and
enjoyed absolute independence. They could neither be removed nor promoted against
their wishes. It was expected that the new legal texts relating to the High
Judiciary Council and the Judiciary Statute that were currently in preparation
would strengthen the autonomy of the judiciary even further. The State Security
Court ruled on cases affecting the internal and external security of the Republic
and had been established to take up cases that, if submitted to ordinary courts,
could expose such courts to pressure. Other special courts had been established
for punishing embezzlement of public funds and crimes involving bloodshed. The
presiding official of a special court was in all cases a judge and such courts
utilized the ordinary legal provisions appearing in the Criminal Code. The rights
of the defence were fully guaranteed and convicted persons could appeel to the
Supreme Court. Legal assistance had been provided for under the 1978 Ordinance
concerning the organization of the judiciary and was obligatory in criminal cases
and in judgements involving minors. All criminal proceedings were public except
when they involved threats to public order or morality. However, evun in the
latter case, the decision was made public following the proceedings.

265, In reply to questions relating to article 19 of the Covenant, the
representative explained that political opinions were expressed in the context of a
single party; that militants were free to criticize or to propose political options
at. all levels, particularly on the occasion of the assembly held in preparation for
the Party's national congress; and that once decisions had been taken by the
majority they were no longer open to discussion and could only be criticized at the
ensuing congress. With regard tuv political offences, he noted that some trials
involving offences against the Head of State had actually occurred in Togo but that
the offences in guestion relatud to acts that went far beyond mere criticiam.

266. With referunce to articles 23 and 24 of the Covenant, the representative
explained that, in principle, only the death of tiie spouse could put an end to a
marriage. However, in certain circumstances a decree of divorce could be issued by
the courts. The age of majority in Togo was 21 years in respect of civil
liability, 18 years In respect of criminal liability and political eligibility, and
17 years for women and 20 for men in respect of marriage. After the age of 13, a
judge had to determine whether a minor who had committed a crime could be held to
have acted knowingly.

267. In reply to a number of questions asked by mewnbers of the Committee ia
connection with article 25 of the Covenant, the representative explained that the
pluralism which had been instituted at the time of independence had rapidly
degenerated, giving rise to a plethora of parties based on ethnic units, each
serving its own interests. This had engendered a civil war mentality. The
Togolese People’s Rally had proved to be the best means of achieving national unity
and solidarity. The concept of "rally" implied respact for the individual and for
diversity of ovpinions, the single Party being a forum where citizens could angage

-60-




in dialogue and freely express their points of view. The Party took precedence
over the State and its statutes could indeed be regarded as a kind of
super-constitution. According to article 5 of the statutes, admission to the Party
was not automatic and no citiszen was obliged to be a member of the Party. Those
who preferred not to join the Party were not subjected to any discrimination and
cnuld vote or stand for election.

268. With respect to article 27 of the Covenant, the representative of the State
party said that approximately 40 ethnic groups lived in Togo, in full respect of
each other's customs. Customary courts had competence in dealing with cases
involving minorities.

269. Members of the Committee thanked the representatives of the State party for
their clear replies to the Committee's questions and commended the Government of
Togo, in particular, for its efforts toward limiting the imposition of the deuch
penalty and for having established the National Human Rights Commission. At the
same time, members noted that certain aspects of the situation in Togo continued to
give rise to concern, especially in respect of articles 4, 9, 14, 18, 19, 21 and 22
of the Covenant. Several members also referred to concerns associated with the
single party system, The Committee expressed the hope that the Togole.se
authorities would take its concerns into account and looked forward to learning of
further progress toward the enjoyment of human rights in Togo when reviewing the
second periodic report,

270. The representative of the State party said that his delegation had taken due
note of the Committee's comments and suggestions and would convey them to the
Government. Those observations would help Togo in bringing its national
legislation into closer conformity with the Covenant.

Uruguay

271. The Committee considered the second periodic report of Uruguay
(CCPR/C/28/Add.10) at its 876th to 879th meetings, held from 27 to 28 March 1989

272. The report was introduced by the representative of the State party, who drew
attention to the tradition of democratic government and institutions in hisg
country, which had now been restored after a 12-year period of military
dictatorship. Having overcome that national tragedy, democratic Uruguay expected
to 1esume its active role in the international defence of human rights.

273. Referring to certain developments that had occurred since the submission of
the report, the represuntative noted that a new law, regulating the remedy of
ampexo, had been prumulgated on 18 December 1988. Additionally, a Human Rights
Commission had recently been established by the Government to advise the executive
authorities. The representative also recalled that a referendum was to be held on
16 April 1989, as envisaged under the Constitution, to determine whether to repeal
or to confirm Act No. 15,848, which declared all punitive claims by the State
relating to the period of de facto government as having lapsed.
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274, With regard to that issue, members of the Committee wished to know whether
there had been any court decisions in cases where the Covenant had been invoked;
what Uruguay's legal situation had been since 1 March 1985, particularly in respect
of the applicability of the Institutional Acts adopted during the de facto period;
what measures had been adopted since 1 March 1985 to provide remedies for
violations that had occurred during the de facto period and how efrfective the
measures taken had been in respect of restoring the rights, entitlements or
employment of public servants who had been dismissed during the de facto period for
ideological or political reasons; what follow-up had been given to certain specific
decisions or requests of the Committee in the foregoing regard; what special
measures had been taken, if any, since 1 March 1985 to inform the Uruguayan
population about their rights under the Covenant and the Optional Protocol and to
promote human rights, particularly in the schools, among the least privileged
population groups and among police officials who had served during the military
government; what the functions, scope and influence of the advisory committee on
human rights were; and how many complaints had been filed with the Inter-American
Commission on Human Rights since Uruguay had become a party to the American
Convention on Human Rights. Members also wished to receive additional information
concerning the practice of the Supreme Court of Justice in granting pardons under
article 20 of Amnesty Act No. 15,737 of 8 March 1985; the relationship between the
Covenant and the American Convention on Human Rights; and concerning factors and
difficulties, if any, affecting the implementation of the Covenant since

1 March 1985,

275. With specific reference to the Law of Expiry No. 15,848, members expressed
concern that leaving unpunished those who had violated human rights during the

de facto period would have a negative impact on the deterrence of future violations
and would set an undesirable precedent both internally and externally.

Accurdingly, they wished to know, in particular, what measures had been taken in
the context of that law to provide effective safeguards for the protection of human
rights and how the right of victims of human rights violations to effective
compensation was being ensured, In the latter connection, members asked what
remedies could be invoked by such victims or by the family members of disappea-ed
persons and whether, notwithstanding the expiry of public penal action for those
responsible for violations during the de¢ facko government, the current procedures
for filing civil svits for obtaining compensation were adaquate to ensure effective
relief. Additionally, grave doubts were expressed as to whether the Law of Expiry
was compatible with article 2, paragraph 3, and article 9, paragraph 5, of the
Covenant. It was further asked whether that law also granted immunity for crimes
tuat were not committed during the performance of duty by members of the armed
forces or the police; how many cases of disappearances it covered; and whether the
concept of expiration applied solely to the State or also to the possibilities open
to individuals to address the courts.

276. In his reply to questions raised by members of the Committee, the
representative of the State party explained that Uruguay admitted the direct
application of international norms in its domestic l.w and therefore placed no
legal impediment to the direct application of the Covenant in judicial or
adminigtrative proceedings. While there had thus far been no cases where the
provisions of the Covenant had been invoked, in several instances the norms of the
American Convention on Human Rights had been invoked and applied by the courts.
The Institutional Acts adopted by the de facto government had all lapsed since
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1 March 1985 and legislation th t violated fundamantal freedoms had been
specifically repealed by Perlimnent., Other norms previously in force had been
ratified or amended by Parlimnunt, as appropriate. Up to 31 December 1987 a total
of 14,836 civil servants had been dealt with under Act No. 15,783, of whom 10,321
had been reinstated in their posts and 4,515 had retired or had been granted
improved retirement benefits. Virtually all those who had been dismissed for
ideoclogical reasons had now been reinstated, although some cases were still pending
owing to the complexity of the legal problems involved. Many former members of the
Tupamaros movement had also been reinstated and had recovered their assets. The
institution of pardon, provided for by law, was an act of individual clemency
wvhereby both the offence and the sentence were annulled. With the restoration of
democracy, the right of pardon had been withdrawn from the President and restored
to the competence of the Supreme Court of Justice. Any convicted person could seek
a pardon from the Supreme Court of Justice during the annual review of prison and
criminal cases.

277. The Commission to advise the Gonvernment on the application of the
International Covenant on Civil and Political Rights was a special mark of the
Government's respect for the dignity of the human person. The Commission comprised
representatives of the Ministry of Foreign Affairs, the Ministry of Labour and
Social Security, the Ministry of Education and Culture, the Ministry of the
Interior and a representative of the Presidential Office. Seminars and workshops
had been held to provide information on and details of human rights and to ensure
the international protection of those rights. There was also an experimental
scheme to teach human rights in elementary schools. Since the Committee's meetings
were open to the public and attended by journalists and non-governmental
organizations, there could be no doubt that the discussion would receive scrupulous
coverage and be reported in Uruguay. The referendum would allow Uruguayans from
all levels of society to determine whether the Law of Expiry was just. The media
vere giving extensive coverage to the referendum,

278. After the restoration of the constitutional State, the Covenant had been fully
applied in Uruguay and there were no legal factors impeding its implementation. A
few violations had occurred since 1 March 1985 and offenders had been brought to
justice before the civil courts, which were the only courts operating ir the
country. Uruguay was aware of its obligations under both the Covenant an? the
American Convention on Human Rights. Its obligations under the latter were even
greater than under the Covenant. A total of five complaints had been lodged with
the American Commission on Human Rights since 1 March 1985, four of which involved
events that had taken place during the period of de facto government.

279. Responding to questions relating to the Law of Expiry, the representative
expressed understanding for the Committee's concerns about the possibility of
incompatibility between that Act and the Covenant but stated that there had been no
derogation from the provisions of the Covenant. The Law of Expiry was intended to
bring stability and social tranquillity to a deeply divided nation, after many
years of dictatorship and undeclared civil war, anG in such situations there were
no perfect solutions., Uruguay's experience had shown thot the law had not had the
effect, which some had feared, of encouraging others to violate human rights in the
knowledge that they would go unpunished. With or without amnosty, there were
always those who sought to undermine Governments and it was hard to see how an
amnesty could foster dictatorship. The law did not extend to ~rimes other than
those committed for political reasons nor to cases in which proceedings had already
been initiated. Wbile the Government would not be instituting further criminal
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proceedings as a result of the adoption of the Law of Expiry, it had committed
itself to provide compensation for the victims and to ensure that such crimes .id
not take place in the future. It would be up to the courts to decide whether
victims could make claims. In many cases, claims for compensation were in
process. Furthermore, the Law of Expiry did not put an end to investigations into
the fate of disappeared persons and the Government was doing everything in its
power to uncover the fate of disappeared persons, Out of a total of 164 persons
who had disappeared, none of them were minors,

Self-determination

280. With reference to that issue, members of the Committee wished to know
Uruguay's position in respect of the right to self-determination of the Namibian,
Palestinian and South African pesople and what measures Uruguay had taken to prevent
public and private support for the apartheid régime of South Africa.

28l. In his reply, the representative of the State party said that his country
repudiated racial discrimination and apartheid and was a party to the relevant
international instruments. Uruguay's democratic Government had reduced its level
of representation and had limited its relations with South Africa. 1In respect of
the Middle East, Uruguay supported Security Council resolution 242 (1967) and the
right of all peoples in the area of self-determination, while acknowledging
Israel's right to exist.

State of emexgency

282, With reference to that issue, members of the Committee wished to know whether

the state of emergency, as notified under article 4 (3) of the Covenaat on

30 July 1979, had been formally terminated; how the power of the courts to judge

the substantive grounds for detention in the course of habejns corpus proceedings
uring a state of emergency, as specified under article 4 (1) and (2) of the

Covenant, was ensured; and what rights were subject to deroyation in an emergency.

283, In his reply, the representative of the State party said that there was no
state of emergency in Uruguay. The Constitution provided for no general suspension
of laws in an emergency but only for preventive and temporary prompt security
measures. Judges could order a person's release from detention during

habeas corpus proceedings only on formal grounds, such as illegal imprisonment or
danger of physical mistreatment., The substantive decision as to who should be
detained during an emergency came within the purview of the executive. The
advisability and propriety of that decision could be judg<? only by the
legislature. Under the Constitution, the executive was re uired to inform
Parliament within 24 hours of any prompt security measures it had adopted and the
latter had the power to reject such measures., While there was no exact
correspondence betweeu article 4 of the Covenant and article 168 of the
Constitution, no derogations of rights incompatible with article 4, paragraph 2, of
the Covenant were permitted under the Constitution and laws of Uruguay.

Non-discrimination and equality of the sexes

284. In connection with those issues, members of the Committee wished to receive
information concerning the laws and practice giving effect to the provisions of
article 2 (1) and 26 of the Covenant; the status of women, particularly their
participation in the political and economic life of the country; the status of
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blacks; and the measures that had heen taken to improve the condition of the latter
and to ensure thelr full enjoyment of the rights provided for under the Covenant.
Members also wished to know the current status of the proposed amendment to

article 140 of the Penal Code in relation to discrimination; in which respect the
rights of aliens were restricted as compared with those of citizens; why

article 267 of Act No. 15,855 conferred the legal administration of the assets of
children only upon the father; and what measures had been taken to eliminate
prejudice against women at work and to ensure the application of the princip.e of
equal pay for equal work.

285. In his reply, the representative of the State party noted that the norms of
the Covenant were reflected in the Constitution and laws of Uruguay and that
articles 7 and 8 of the Constitution, which provided for certain basic guarantees
without distinction as to nutionality as well as for equality before the law. It
was hoped that the proposed amendment to article 140 of the Penal Code, making
incitement to racial hatred a criminal offence, would be approved by Parliament
before the end of the year,

286. Racial discrimination was completely alien to Uruguay, which was a melting pot
of races and peoples of different origins. There vwvere no indigenous or national
minorities. The population of African origin numbered only about 30,000 a~d
enjoyed full access to education and to public employment. Although there were
relatively few black professionals, that was due to economic circumstances and not
to racial discrimination. The Constitutior protected the rights of all the
inhabitants of the country, including foreigner.:, and there were no legal
restrictions on the latter except for ineligibility for the office of President and
Vice-President of the Republic.

287. Under the Civil Code and the Civil Rights Act of 1946, women enjoyad the same
rightr as men in respect of children, property and matrimonial domicile. The
reference in article 267 of the Civil Code to "father" (el padre), in relation to
the administration of children's assets, should have read '"narents" (los padres)
and that mistake was being corrected. The Minister for Education and Culture in
the current Government was a woman and there was also a woman member of the Supreme
Court of Justice., Difficulties, based largely on sociological factcis, were
however still being encountered in ensuring the full equality of women in
practice. To deal with certain social problems affecting women, such as physical
ill-treatment or sexual abuse, the Government had recently established th« Office
of the Special Commissioner for Women, which was staffed exclusively by women and
which also comprised a special police department.

Right to life and prohibition of torture

288, With regard to that issue, members of the Committee wished to receive
information on article 6 in the light of the Committee's general comments

Nns. 6 (16) and 14 (23) and on measures taken to ensure strict observance of
article 7 of the Covenant and to punish violators. Members also wished to know
what the infant mortality rate was; whether any deaths had occurred recently as a
result of torture or other abuses by military or police officials; whether the
norms regulating the use of force by such officials were consistent wit! e Code
of Conduct for Law Enforcement Officials; what specific means were used .. control
the activities of the police and military forces and of correctionai staff and what
type of training was provided to such personnel; how the rights of the mentally ill
were safeguarded; what the current state of investigation was into the 56 cases of
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unresolved disappearances cited by the Commission on Human Rights in 1986; what
measures had been taken to provide compensation to victims of torture under the
de facto government; whether there were any circumstances under which abortion
could be considered as legal; and whether, subsequent to the entry into force of
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Penal Code had been appropriately amended to establish specific
penalties for violators.

289. In his reply, the representative of the State party recalled that, under the
Constitution, the death penalty had been abolished for all offences since 1907,
There had been no cases of deatl.s as a result of torture or police abuse nor any
cases of disappearances since 1 January 1985. There had only been six serious
cases of mistreatment by the police since that time and all of them had been
immediately investigated by independent judicial authorities. The two overcrowded
prisons in Montevideo dating from the nineteenth century had been closed down and
the inmates transferred to new prisons with more modern facilities and better
opportunities for rehabilitation. The use of firearms by police was authorized
only uuler very limited circumstances. There was a police school for officers but
not tor lower ranks, Although no school for prison guards existed s yet, it was
intended to establish one as part of the police school. The infant mortality rate
was 20 per 1,000 and life expectancy was 7L years.

290. Responding to other questions, the representative reiterated that while the
Law of Expiry No. 15,848 eliminated any possibility of criminal proceedings,
victims of ill-treatment were not left without remedy but could seek to enforce
their rights before an impartial legal authority. Amnesty Act No. 15,737 of

8 March 1985 also provided for the payment of compensation to victims of
mistreatment as well as for their reinstetement in their former posts and the
back-payment of wages. The de-criminalization of abortion was currently the
subject of much debate in Uruguay. Not all abortions were viewed in the same light
and varying degrees of criminal responsibility were attached to them. The entry
into force on 26 June 1987 of the Convention ajainst Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment had been of great importance since it
brought into effect Act No. 15,798 of 27 December 1985, which defined, for the
first time in national legislation, the offence of torture. There had been no
serious complaints of ill-treatment since that date.

Liberty and security of the person

291, With reference to that issue, members of the Committee wished to know whether
any investigations had actually beeu carried out under Act No. 15,848 of

22 December 1986 in respect of alleged disappearances of individuals and the
kidnapping of minors; what follow-.up had been given to the Committee's views in
cases of disappearances submitted under the Optional Protocol, particularly with
regard to the compensation of victims; what the maximum periods of detention were
in custody and of pre-trial detention. respectively; how quickly after arrest a
person's family or lawyer could be contacted; whether the United Nations Standard
Minimum Rules for the Treatment of Prisoners were complied with and the relevant
regulations made kncwn to prisoners; and how effective the activities of the
National Prisoners and Discharged Persons Aid Associatica had been in promoting the
reintegration of former inmates into society and in preventing recidivism.

292, Members also wished to know what the differences wore between standard and
maximum security prisons; what improvements in the treatment of prisoners had

-66-



resulted from the activities of the Centre for Classification, Diagnosis and
Progressive Treatment of Detainees; and whether eariier provisionc relating to the
payment of debts arigsing from prison expenses were still in force.

293, In his reply, the representative of the State party stated that while cases of
disappearances and kidnappings of minors - all of which had occurred outside
Uruguayan territory - had been investigated pursuant to article 4 of the Law of
Expiry, many non-governmental organizations and individuals had declined to
co-operate with the military prosecutor charged with the conduct of the
investigation. The investigation had also proved difficult because of the
complexity of the relevant international procedures. Nevertheless, some minors had
been located in neighbouring countries and a number of them had been united with
their families. In the case of Mariana Zeffarini, the Minister tor Foreign Affairs
had assumed personal responsibility for the investigation and was in direct contact
with her father. Uruguay intended to carry out its obligations under the Covenant
and planned to inform the Committee promptly on the procedures that had been
followed in respect of each case submitted under the Optional Protocol on which the
Committee had adopted final views., The results to date of the activities of the
Centre for Classification, Diagnosis and Progressive Treatment of Detainees had
been very encouraging but statistical data in that regard were not immediately
available. Attempts had been made in Uruguay, notably at the Santiago Vazquez
prison complex, to improve the conditions of the inmates and to bring their
treatment into line with constitutional precepts and international norms but such
reforms and improvements had unfortunately not yet been extenisd to all of the
prisons in the country. The Constitutional Government had written off the debts
that former pris-ners had owed for their food bills in prison and had refunded such
payments to those who had been obliged tv make them under the dictatorship.

Right to a fair trial

294, With reference to that issue, members of the Committee wished to recmive
information on article 14 in the light of the Committee's general comment

No. 13 (21) and on the availability of free legal aid. Members also regquested
clarification of the changes that had occurred in the role of the military courts
since the restoration of democratic government and of the activities of various
tribunals and the Supreme fourt of Justice in respect of the annual reviews of
prison visits and of crimin:\ cases.

295. 1In his reply, the representative of the State party reaffirmed the
independence of the judiciary in his country. He noted that the main problems were
procedural and that the reliance on & system of writtea proceedings - which had
medieval origins and had been inherited from Spain - had made the process of
justice extremely slow. Military courts were only competent to hear cases
involving military offences such as insubordination and desertion. Such courts
could not try civilians, not even under a state of war, and military personnel were
also prosecuted in civilian courts for ordinary offences. Free legal aid was
available from the Faculty of Law. There was a large number of public defenders
throughout the whole country and the latest national budget provided for
significant further increases in their number. Preliminary hearings were held in
the presence of defence lawyers and trials could not be held except vhere the
defence had the opportunity to question and cross-examine witnesses.
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Freedom of movement and expulsion of aliens

296, Regarding that issue, members of the Committee wished to receive additional
information on the position of aliens in the light of the Committee's general
comment No. 15 (27) and concerning the effectiveness of the efforts of the National
Repatriation Commission in promoting the return of Uruguayan citizens and their
reinstatement in society. Members also requested clarification of the procedures
relating to the entry and expulsion of aliens and to the circumstances relating to
the imprisonment of the leader of the National Party after his return from exile

abroad.

297. In his reply, the representative of the State party said that it was a basic
rule in Uruguay that there could be no distincticn between aliens and citigzens with
respect to their rights except, of course, with regard to political rights, which
were accorded only to citizens. Aliens could not be expelled for committing a
crime and the country had never deported an alien whose life or freedom was at risk
elsewhere. If the executive authorities decided to expel an alien, ths latter was
entitled to receive legal advice and to apply for appropriate remedies including,
since 19 December 1988, the right to amparo. The National Repatriation Commission
had contributed to the success of the repatriation, particularly in helping to
distribute international assistance to the returnees. Most of those repatriated
were still in the country although few had been able to return to their homes
because of the difficult economic situation. The Commission had now concluded its
work. The leader of the National Party, Mr. Wilson Ferreira, had been prevented
from returning to the country by the de facto régime and not the Constitutional
Government and had been active in promoting the Law of Expiry after his return.

Right to privacy

298, With reference to th-t issue, members of the Committee wished to know whether
the practice of tapping .slephone conversations, which had beer current during the
period of de facto government, had been discontinued; what bodies could authorize
interference with privacy at present; vhether personal information was stored in
computers or data banks and, if so, what rights individuals enjoyed with respect to
the content of such information; and whether article 7 of Decree Law No. 15,672,
which provided for the "right of reply", might not inhibit the freedom of
expression.

299. In his re)ly, the representative of the State party said that the right to
privacy was guaranteed in Uruguay and telephone conversations were no longer being
intercepted except in certain circumstances authorized under the law. Evidence
obtained from interception or wire-tapping without a court order was not admissible
in court. There were no data banks on individuals and census-related statistics
were compiled without harming individuals. The "right of reply" could be invoked
only when a person’'s honour or dignity had been affected by the publication of
false information in the media and did not constitute a throat to freedom of the
press unless that right was abused,

Freedom cf religion and expression: prohibition of propaganda for war and
incitement to natiomnal. raclal or reliaious hatred

300, With regard to those issues, mombers of the Committee wished to know whether
religions were registered and receive? off  ‘al recognition and, if so, on what
basis; whether the country's archives were open to the press and public: whether
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the press law against "malicious information" had been repealed; what legal régime
governed the ownership and licensing of the press; and whether the various
publications that had been closrd down under the dictatorship were entitled to
receive compunsation for their losses.

301, In his reply, the representative of the State party said that the doctrine of
separation of Church and State was firmly es-ablishad in Uruguay and there was no
official religion. There was no official control of religious groups and they were
not required to register unless they sought legal status as corporate bodies. The
Catholic Church had corporate status under the Constitution but other religions
could also obtain such status if they wished. Freedom of information was
considered to be one of the foundations of a democratic régime and there was full
access to information under the current administration. There were many newspapers
and radio stations in Uruguay and 90 per cent of them were against the Government.
Even the Tupamaros had their own stat.on. All government documents, files and
archives were public, except for certain documents that had been classified secret
under the law. Administrative or legal remedies were available to anyone who had
wrongfully been denied access to official iuformation. The former Press Law was
still in force but some of its provisions were to be repealed by a bill that was
curxently under consideration. The courts had held that the burden of proof in
demonstrating "malicious intent" rested with the State, which would make it
difficult for the Govesnment to use the law to stifle legitimate criticism., Under
the law, publications that had been closed down by the dictatorship and believed
tuat their economic interests had thereby been rjlamaged could petLition the courts
for compensation, as a number of publications were currently Going, or seek an
administrative settlement, as the Communist Party was doing.

Frxeedom of assembly and association

302, With reference to that issue, membhers of the Committee wished to receive
information on laws and practice relating to public meetings: on the actual
situation in respect of the functioning of trads unions; the current status of
certain draft bills relating to trade-union rights; ané relevant laws and practices
relating to the establishment of political parties. Members also wished to know
whether there was any mechanism - other than recourse tu the courts, which involved
a lengthy procedure - to safeguard job security for labour leaders, provide ror
collective bargaining and prevent the discriminatory dismissal of labour leaders;
and whether the umvestricted exercise of the right to organize and to strike
applied to all civil servants and public employees, includirg the police, and, if
so, how essential supplies and services were protected.

393. In his reply, the representative of the State party said that public meetings
were regulated under legislation enacted in 1897, which was still considered to be
highly effective. Open-air public meetings during the daytime could be held
without prior authorization, the latter being required only for nignt meetings.

The police were present at such meetings only for the purpose of protecting the
right of assembly. Refusals to issue an authorizaticnm could be contvsted in

court. The right to freedom of association was total, There was no difficulty in
forming unions, which enjoyed tax exempt status, and there were no legal
impediments to the right to strike except in the case of the police and the armed
forces, whose members were prohibited from striking. Workers in such essential
service sectors as health, water, electricity, or post and transportation services
could be enjoined from striking by the Ministry of Labour under a 1968 law, but the
labour unions had refused to recognize the legitimacy of that law, holding that the
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right to strike was of an unrestricted character. Draft legislation containing a
bill of rights for trade unions was still under consideration in Parliament.
Pending its enactment the International Labour Organisation's norms were in force.
The only weapon currently available to a dismissed trade union member was to have
his union call a strike, which happened frequently, but the labour courts - which
acted much more swiftly than ordinary courts - were beginning to entertain the
concept of "wrongful dismissal".

Brotection of family and children

304. With regard to that issue, members of the Committee wished to know whether all
discrimination between spouses and all differences in the status and rights of
children born in or out of wedlock had been eliminated under Act No. 15,855 of

17 March 1987; what the law and practice were regarding the employment of minors;
what the role and functions of the Children's Council were in caring for minors;
and what regulations had been adopted by the Council in respect of the working
conditions of minors.

305. In his reply, the representative of the State party explained that

Act MNo. 15,855 had broadened the obligations of the natural parents to equal those
of parents of legitimate children; had instituted the same system of surnames for
all children, which reduced the incidence of social discrimination, and had granted
equal status to all children under the ink-ritance laws. The regulations relating
to the employment of minors were contained in the Code of the Child and were fully
compatible with the provisions of the Covenant. Under the Code, children under 14
were prohibited from working in industrial enterprisces and children betwesa 12 and
14 were permitted to do farm work in rural areas only outside of regular school
hours. Regrettably, the latter regulation was not always fully respected.

Children between the ages of 14 arnd "3 were prohibited from working in environments
detrimental to their health, morals or lives. Night work was prohibited for all
ch:ldren under the age of 16 and their working day was limited to six hours per day
and 36 hours per week. Compliance with child labour laws was monitored by the
Institute for the Protection of Minors and violators were subjact to fines and
other penalties. In 1988, the Children's Council had been renamed the Child
Welfare Institute and had been granted greater autonomy and higher status.

Right tn participate in the conduct of public affairs

306. With reference to that issue, members of the Committee wished to know how
access to the public service was regulated and what kind of information in a
person's record might bar such access.

307. In his reply, the representative of the State party noted that access to
nublic service was requlated by the Constitution, which also contained specific
provisions relating to the status of judges, magistrates, diplomats and elected
officials. Except for the latter, political affiliation did not need to be
declarecd since all other civil service positions were open to citizens rngardless
of their ideological or political commitments. The main qualifications for public
office related to citizenship, age, lite ‘acy and the abience of any recent criminal
record. Applicants also had to be of good moral character and were required to
takxe an oath of loyalty to the national flag.
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Rights of minorities

308, With reference to that issue, members of the Committee wished to receive
information concerning ethnic, religious and linguistic minorities in Uruguay, if
any, and regarding measures taker to guarantee their rights under article 27 of the
Covenant. Some members also suggested that the provisions of article 27 were not
intended to apply solely in cases where there were problems among different
communities or races or where minorities were necessarily accorded inferlor status,
and should be given a broad reading.

309. In his reply, the representative of the State party explained that there were
no linguistic, ethnic or religious minorities in Uruguay. The official language of
the State was Spanish and the civil and penal codes provided for methods by which
non-Spanish speakers could avail themselves of interpretation services when
necessary. Blacks and non-Catholics, while constituting only a small portion of
the pspulation were not considered minorities but simply Uruguayans sharing the
same language and tradition. as everyone else. The Government of Uruguay did not
have a restrictive view of article 27 and was firmly committed to the protection of
rights such as those relating to the practice of one's own religion and to receive
linguistic assistance as necessury.

General observations

310, Members of the Committee thanked the State pariy's delegation for co-operating
with the Committee and for having engaged in a constiuctive dialogue. They
expressed admiration for Uruguay's efforts to restore democracy and welcomed the
impressi'e progress that had been achieved in restoring democratic institutions and
respect for human rights. However, members voi-ed certain continuing concerns,
especlally with respect to the compatability of the Law of Expiry with the
Covenant, and about some aspects of the Press Law, as well as guarantees relating
to derogations under article 4 of the Covenant., They hoped, in particular, that
the Law of Expiry would not prevent victims of human rights violations under the
de facto régimea from availing themselves of civil remedies and receiving
compensation. They also hoped that the Government would study and take appropriate
action in respect of the cases submitted under the Optional Protocol on which the
Committee had adopted final views and would inform the Committee thereon., They
also requested the delegation to convey an account of the Committee's discussions
to the competent authorities and to the people of Urugquay.

311, The representative of the State party assured the Committee that the views
expressed by members would be made known to his Goverument.

Philippines

312. The Committee considered the initial report of the Philippines
(CCPR/C/50/Add.1/Rev.1l and Corr.l) at its B884th to 886th meetings, held on 3' March
and 3 April 1989 (CCPR/C/SR.884-886).

313. The report was introduced by the representative of the State party, who noted
that within the short span of three years since the overthrow of the martial law
régime of President Marcos the political structure for a democratic system had
again been put into place in the Philippines. A new Constitution had been drafted
and ratified by the people, congressional and local elections had been held and the
judicial system, which had completely deteriorated during the martial law period,
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had been reorganized. The Conctitution declared the fprimacy of human rights as a
policy of the State, contained an expanded Bill of Rights, and enjoined the
Congress to give highest priority to the enactment of measures that protected the
right of all people to human dignity. The Congtitution also provided for the
creation of a Philippine Commission on Human Rights.

314, Despite the present Government's firm commitment to the obgervance of and
respect for human rights, certain factors, including communist insurgenny,
activities of separatist groups end repeated coup attempts staged hy dissident
members of the military, threatened the recently restored democracy in the country
and affected the full enjoyment of human rights. Fortunately, all these attempts
to destabilize the Government had been repulsed. Despite the magnitude of the
problems it was facing, the Government of the Philippines was determined to work
for a better future for its people.

315, Members of the Committee expressed satisfaction that the Government of the
Philippines had ratified the Covenant immediately upon the restoration of democracy
and welcomed its efiorts to restore the full enjoyment of human rights in the
country. They also expressed appreciation for the quality of the report, whbich, in
the view of .nembers, was in conformity with the Committee's guidelines and provided
a faithful reflection of the situation in the Philippines.

316, With refecence to article 2 of the Covenant, members wished to know whether
the compatibility of constitutional or legislative provisions with the provisions
of the Covenant could be tested in the courts and, if so, which of the norms would
have precedence in case of conflict and on what legal basis; whether the provisions
of the Covenant had been directly invcked and, if so, under what procedures and
with what results; whether the regional structure in the Philipplnes made it
difficult to immplement the Covenant uniiormly; what the reasons were for the
ll-month gap between the ratification of the Covenant and its entry into force; and
what the current status was of pending legislation that would hold members of the
armed forces and the national police criminally liable for abuses against

citizens, In the latter connection, several members wondered why Presidential
Decree No. 1850, which provided for trial exclusively by court-martial of crimes
and offences committed by members of the armed forces and the police, had not yet
been amended or repealed along with other decrees that had been issued by former
President Marcos and wished to know the details of cases in which the President had
waived that requirement for court-martiai,

317, In connection with the newly ostablished Commission on Human Rights, membets
wished to know, in the light of the fact that the Commission did not currently have
the power to bring cases before the courts nor to subpoena documeats, what the
actual effects of its recommendations were; what the relationship was between the
Commission's jurisdiction and that of the military and, in particular, how the
Commission would handle complaints involving alleged human rights violations hy
members of the military and the police; in how many cases the Commission had been
able to take effective measures in favour of victims cf human rights violations and
whether it received the necessary support from the Government; how many members of
the military or police forces had been charged with crimes as a result of the
Commission's investigations; what measures for the promoticn of human rightsa had
been recommended by the Cowmission to the Congress and what actlon the letter had
tsken thereon; and whether, in investigating allayed violations nf human rights,
there was any overlapping in the competence among the Commissior, the Human Rights
Committee and the judicial authoritics.
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318. Concerning article 3 of the Covenant, clarification was requented of the steps
taken by the Government to engure women's rights, in the light of information given
in the report showing the existence of difficulties in this regara,

319. Regarding article 4 of the Covenant, members requested clarification of
coustitvtional and legal provisions relating to the suspension during a public
emergency of rights covered under the Covenant asking, in particular, which
specific rights, other than the rignt of hakhe8s Cwrpus, could be so suspended.

They also wished to know what the procedures werxe under which the voastitutionality
of a proclamation of martial law could be challenged befcre the Supreme (Couurt; what
the latter's role was in ensuring compliance with article 2, paraqraph 1, of the
Covenant: and whether the right of habeas corpus or any other righes had been
susperded since the entry into torce of the Covenant.

320, With reference to article 6 of the Covenant, many manhers of the Committmee
expressed concern about the repoirtcd death or Aisappearaace of persons resulting
from illegal activities carried out by the armed fo,ces, the police or vigilante
groups. In that connection, memlers wishtd to know, in particular, what the
velatlonohip was between the Civilian Mome Defence Forces, the Citizen Armed Forces
and the so-called vigilante groups; how many cases of ext.rajudicial killinge and
abductions had heen reported and what the current trendc were in respect of such
abuses; how many human rights activists had been ameng the victima; how many
vigilante qroups were still active in the Philippines; how many arrests and
prusacutions had been undertaken ftor such violationg and with what rcsults; what
the fiadings were of the Investigative Conmission established to inquire into the
Mendiola massacre and whethor that Commission's recommendations had been followed
up! whether it was a fact thet a member of the Government had created an
association that included several vigilante groups and, if so, whether such action
was compatible with article 28 of the Constitution and article 6 of the Covenant;
what authority could order the dissolution of such groups; and whether the
Guvernment was, in fact, reconsidering the usefulness of such groups with a view to
theic abolition.

321, Memhers also wished to know what the infant mortality rate was in the
Philippinos; what measures had been adopted by the Government with respect to
publlc health and wconomir, social and agrarian reform; whether the deatn penalty
for such crimes as subversion, insurrection or rebellion could be introduced by a
simple legislative enactment despite the virtual abolition of that penalty by the
Constitution; and whether the simple ban (destierro) imposed cs punishment upon
parents who killed their minor daughters or partners caught in sexual misconduct
was not overly lenient and lacking in conformity with the provisions of article 6,
paragraph 1, of the Covenant.

322. In connection with articles 7 and 10 of the Covenant, members wished to know
what machinery had been established for the prevention of torture and the
investigation of complaints; whether additional steps were heing contemplated by
the Goverument to make its efforts against torture or other inhuman or degrading
treatment more effective; and whether recently reported cases of torture occurring
during police and military interrogations had been appropriastely investigatoud, the
guilty punished and the victims compensated,

32). As regards article 9 of the Covenant, members wished to receive information

concerning the practice of arbitrary detention in unauthorized places, particularly
military es»ablishments and so-called "safe houses'; the results of any
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investigation: into auch abuses; the measures being taken to ensure the
implementation of the guidelines relating to access to detainees; the protection
from intimidation of witnesses; and the relationship between the Free Legal

Aasistance Group and the armed forcas.

324, Concerning article 11 of the Covenant, members of the Committee requested
clarification of the statement, in paragraph 102 of the report, that “a person may
be imprisoned as a penalty for a crime arising trom a contractual debt”.

325, With reference to article 12 of the Covenant, members of the Committee wished
to know what measures had been taken to control the problem of forced evacuations
in the course of military operations and how such evacuees were assisted; what
procedurcs were used In relatlion to the transfer of certain tribes to reservations;
whether members of those tribes participated in the relevant decisions; and whether
the resurgence of armed confllct had led to the adoption of any limitations, on
grounds of nationual security, on the right to freedom of movement.

326. Regarding article 13 of the Covenant, members of the Committee requested
clurification of the govornmeat machinery established for the expulsion or
doportation of aliens, such as the procedures relating to the treatment of "boat
prople', and of the circumstances under which summary deportation could occur.

327. With references to article 14 of the Covenant, members wished to know what the
current structure of the judiciary was and whether its momhership was the same as
under the Marcos régime; how the independence and status of magistrutes was
assured; what the prospects were for the complete restoration of the competence of

the civil courts.

328. Ad regards article 15 of the Covenant, clarification waa requested of the
scope of the ex post facto clause in Philippine law a3nd of tho compatibility of
article 22 of the Revised Penal Code with article 15, paragraph 1, of the Covenant.

329. With reference to artlcles 18 and 19 of the Covenant, members of the Committee
wigshed to receive additional information on the permissible forms of prior
restraint on the freedum of speech and freedom of the prass in the Philippines. 1In
connection with the "spiritual guidelines" sessions provided Lu soldlers as part of
thelir training, duxing which they were given "an understanding of the universsl
concept. of God as the source of ultimate goodness ind the true meaning of 1lite", it
wan asked whether such training was compatible with article 18, paragruph 1, of the

Covenant,

330. Referring tv numerous disturbing reports of harassment, persecution and even
killing of trade unionists, journalists and human rights activists who were seeking
to work together, members of the Committee wished to know why thouse particular
groups were having diff.iculties, what steps the Covernment had taken to deal with
that situation; and how the laws protecting freedom of association could be made
more effective. They also wished to know which bodies were competent to rule on
the status of associations and whether such bodies had discretionary power or were
subject to legislative guidelines.

331, With regard to article 23 of the 7ovenant, members asked whether divorce was
suthorized under Philippine law and requested clarification of the rules applicable
to the diussolution of marriage.
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332. With reference to article 24 of the Covenant, membars of the Committee wished
to know what age limit had been set for joining the anti-insurgency forces; what
age group the measures being taken to prevent children from participating in armed
conflict were intended to protect; what the draft age was for young men; whether
women were also subject to the draft; and whether any provision had been made for
conscientious objectors. Membders also wished to know what the implications of
child prostitution were in respsct of article 107 of the Child and Youth Welfare
Code; whether article 110 of that Code, referring to the employment of children as
domestics, was compatible with article 24 of the Couvenant; what the minimum age was
for the employment of children; and whether Philippine legislation discriminated
between legitimate children and children born out of wedlock, particularly in
matters of inheritance.

333, Regarding article 25 of the Covenant, members wished to know whether any
practical measures had been taken to implement article 2 (26) of the Constitution,
which prohibits political dynasties.

334, In connection with article 26 of the Covenant, members asked whether there was
any discrimination among citizens in the Philippines with respect to economic,
gsocial or cultural righty such as social security entitlements.

335. With reference to article 27 of the Covenant, members of the Committee wished
to raceive additional information concerning the situation of ethnic, religious and
linguistic minorities and about pending legislation designed for their protection
and wished to know what opportunities the members of tribal groups in the
Philippines had to praserve their culture, to profess and practise their religion,
to use their lsngusge and to maintain their ancestral lands.

336, In her reply to guestions raised by members of the Committee concerning
article 2 of the Covenant, the representative of the State party explained
hypothetically - in the absence of any litigation involving the Covenant - that on
the basir of article VIII, section 4, paragraph 2, and section 5, paragraph 2 (a),
of the Constltution, it nould be assumed that the Supreme Court would give the
Constitution priority over a treaty. It was also clear, however, pursuant to the
principle pacta sunt servanda to which the Philippines adhered, that the Covenant
formed part of the law of the nation and cculd be invoked before the various courts
or administrative authorities. 7his had not yet occurred, as domestic laws covered
all the rights in it and the Covenant had itself only been in force in the
Philippines for less than two years. The ll-month deiay between the Covenant's
ratification and entry into force was causad by certain serious problems
encountered by the Government, which had made it impossible to deposit the
instrument of ratification with the Secretary-General of the United Nations until
oight months after the passage of relevant legislation. The ratification of the
Optional Protocol by the Senate was expected soon.

337. Regponding to questions concerning the Commission on Human Rights, the
represantntive explained that the Commission was an independent constitutional body
with fiscal autonomy and with powers to investigate all violations of civil and
political rights as well as power to issue subpoenas. Any finding by the
Commission on the basis ot its own investigations and hearings of a prima facie
human rights violation was referred for action to the city or provinciusl prosecutor
in criminal cases or to the civil courts. Pursuant to an agreement reached in 1988
hatween the Commisaion and the Department of Justice, the prosecutors employed by
the latter were prepared to bring legal actions on the basis of investigations
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carried out by the Commission. Where government rather than court action was
needed, the case was referred by the Commission to the relevant authorities. On
some occasions, the Commission had been able to extend protection to witnesses,
such as those testifying to the Lupao and Kalayaan massacres, and to relocate
certain other witnesses before either the army could detain them or rebel elements
attack them. The Commission on Human Rights also monitored the Government's
compliance with its human rights obligations and had appointed rapporteurs,
patterned on United Nations practices, to deal with such areas of concern as
torture, indigenous groups and the rights of the child.

338. The Commission's activities in promoting hu .an rights included the translation
into the national language of important human rights documents; distributing the
text of section 12 of the Bill of Rights, relating to the rights of the accused, to
every police station and barangay assembly house in the country; holding human
rights seminars for prosecutors, judges, military commanders and officials, members
of the police force and non-governmental organizations; assisting the Department of
Education and Culture in preparing a human rights curriculum for primary and
secondary schools; and preparing a weekly series of nation-wide radio programmes on
human rights. The Commission had also set aside a certain amount out of its annual
budget to assist the victims or relatives of human rights violations.

339, Concerning the Commission's relations with the military courts, the
representative noted that, to date, the Commission had filed 73 cases with the
Judge Advocate General's Office and was following each case to verify the actions
taken. Thus far, six officers and soldiers had been found guilty of human rights
violations and had been either discharged from the service or reprimanded. Those
discharged had not been exonerated and still had to face the complaint that had
been filed against them.

340, While the Commission on Human Rights had recommended that President Aquino
should repeal Presidential Decree No. 1850, as well as other decrees that were
contrary to the Constitution, she had been dissuaded from taking such action by the
Secretary of National Defence and the Chief of Staff of the Armed Forces on the
ground that the time was not yet ripe for the outright repeal of such decrees. In
fact, in the period between July 1985 and August 1987 there had been five attempted
coups._d'état, which had seriously threatened the Government's stability. The Human
Rights Committee was established in December 1988 and was responsible for assessing
and monitoring the human rights situation, advising the President on proper
measures for the further promotion of human rights and helping relatives to locate
persons believed to be illegally detained or who had disappeared. The Commission
and the Committee complemented and co-operated with one another.

341. Responding to the questions raised by members concerning article 4 of the
Covenant, the representaiive of the State party said that under the Constitution no
rights, other than the privilege of the writ of habeas corpus, could be derogated
from in cases of public emergency, and that derogation could only be for a maximum
period of 60 days unless that period was extended by Congress for reasons of public
safety. Thus, the Constitution provided even greater protection of human rights in
situations of public emergency than the Covenant. The Supreme Court had ample
powers to uphold the rights embodied in article 4 of the Covenant since it could
both rule on the constitutionality and validity of the acts of government officials
and review the sufficiency of the factual basis for proclaiming martial law or the

suspension of habeas corpus.
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342, With referance to questions raigsed by members of the Committee concerning
article 6 of the Covenant, the representative of the State party said that the
Government of the Philippines was committed to resolving the outstanding cases of
disappeared persons and was in close contact with the Working Group on Enforced and
Involuntary Disappearances, which it was planning to invite to visit the country.
On 14 February 1989, the Commission on Human Rights had established a task force to
look into the 414 outstanding allegations of disappearances in the country, most of
which had arisen under the Marcos régime. It was a fact that at times the mjilitary
were the authors of disappearances, such as in the case of a genural who had been
charged with the disappearance of four farmers in Agusan, but at other times rebel
groups were responsible or persons reported missing had merely fled to the
mountains to join rebel groups or had left the country. The protection of human
rights activists, journalists and trade unionists had been given attention by the
Commission on Human Rights, which had held a meeting with such groups. The
Commission had been informed of the death of a number of journalists and radio
announcers, most of whom were presumed to have been assassinated by New People's
Army (NPA) units or killed covering battles between the armed forces and the
rebels, It would be unfair to conclude from such incidents that there were
widespread human rights violations involving journalists and activists.

343, The Mendiola Commissiovi, which had been established by the President to
investigate the confrontation that occurred in January 1987 between govermment riot
control units and a group of peasants in the Kapisanang Magbubukid Ng Pilipinas
(Association of Farmers of the Philippines), had recommended, inter alia, that all
members of the police forces and the military and all demonstrators who had fired
shots causing death or injury should be prosecuted; that the leader of the
demongtrators should be prosecuted for holding an unauthorigzed political meeting
and for instigating acts of sedition; and that administrative sanctions should be
applied against certain members of the security forces failing to disperse the
demonstrators with minimal use of force.

344, The origin of the Civilian Home Defence Forces, which consisted of private
armies and other armed groups popularly known as "vigilantes", could be traced back
to the Marcos era. At first, they were no more than neighbourhood patrols but
eventually they had been transformed into actual armed groups that often fought the
NPA rebels. The operations of such groups, although initially effective, later
gave rise to multiple abuses and the Commission on Human Rights had recommended
that they be dismantled, Article XVIII, section 24, of the Constitution also
provided that such groups be abolished and dismantled. The Civilian Volunteer
Organizations and the Citizen Armed Force Geographical Unit were very different
organizations and met the criterion established in article XVI, section 4, of the
Constitution specifying that the Armed Forces of the Philippines should be composed
of a "citizen armed force'". The Commission on Human Rights had been monitoring the
recruitment of members of the Civilian Volunteer Organizations as well as the
activities of the Citizen Armed Force Geographical Unit to ensure that the previous
experiences with the Civilian Home Defence Force were not repeated. One hundred
and seventy-three members of the Geographical Unit had been dropped from the rolls
recently after being found guilty of various offences and five cases of alleged
human rights violations by members of the Unit were currently under investigation.

345, Although the Constitution allowed for the reimposition of the death penalty
for "heinous" crimes, the Lills that had been introduced in Congress to that end
had all met with strong resistance. The preface to the 1988 edition of the Revised
Penal Code of the Philippines and Related Laws noted that '"the 1987 Court abolished
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the death penalty" und references to that penalty would be removed when the Code
was revised. Despite the poverty of a large portion of the population, resulting
from historic, social and structural factors, ané its heavy burden of forelgn debt,
the Government of the Philippines was determined to work for a better future for
its people and was waging a gigantic battle against poverty. The Constitution
provided that highest budgetary priority must be accorded by the State to education
and the Congress had passed legislation making education free up to the secondary
level. The Constitution also enjoined the Congress to give highest priority to the
enactment of measures that protected the right of all people to human dignity,
reduced social, economic and political inequalities, and removed cultural
inequities by equitably diffusing wealth and political power.

346. With reference to questions raised by members of the Committee concerning
article 7 of the Covenant, the representative of the State party noted that the
Bill of Rights prohibited the use of force, violence, threat or intimidation
against detainees and outlawed solitary confinement, incommunicado or other similar
forms of detention, as well as secret detention places. The Constitution also
provided for compensation to victims of torture or similar practices and to their
families. The Philippines had also ratified the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment and had already submitted
its initial report to the Committee against Torture. Although sporadic violations
of human rights did take place, torture was not a widespread practice or policy,
even among the military. The top leadership of the military and police
establishments had declared on 6 May 1988, in a Joint Declaration of Undertaking,
that they would observe and strictly implement the Bill of Rights and the
guidelines of the Commission on Human Rights. The Commission and its regional
offices regularly visited places of detention in order to prevent cthe pra:tice of
torture and to recommend medical measures for those prisoners whose health had been
impaired by prolonged detention. Currently, the Commission had 190 cases of
alleged torture under investigation, some of which had arisen under the Marcos

régime.

347. Responding to questions raised by members of the Committee concerning

article 9 of the Covenant, the representative stated that the Commission on Human
Rights as well as a number of senators had conducted an investigation and
determined that the military d4id not maintain any '"safe houses'". This fact was
also confirmed to the Commission in writing by the Secretary of National Defence
and the Chief of Staff of the Armed Forces. The principles of the Miranda
doctrine, relatiag to legal assistance in cases of detention, were incorporated in
the new Constitution under section 12 of article III, As noted in paragraph 336,
the protection of witnesses was one of the important functions of the Commission on
Human Rights, which was seeking to deal with the continuing problem of the
intimidation of witnesses.

348. In replying to a question relating to liability to imprisonment for debt, the
representative explaired that the statement in the report concerning such liability
was in error. A person was subject to imprisonment only where the sums of money
involved in the crime had been obtained under circumstances defined in article 315
of the Revised Penal Code, such as by swindling or by passing bad cheques.

349. With reference to questions raised by members of the Committee concerning
article 12 of the Covenant, the representative of the State party said that forced
evacuations occurred routinely during military operations and incursions by rebel
forces. One report described 24 cases of forced evacuation, which had affected
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100 families. Other cases of evacuation were being monitored by the Commission on
Human Rights and efforts were being made to obtain assistance for the affected
persons fiom the Department of Health, the Department of Social Bervices and
Development, and the local Red Cross.

350, With regard to questions raised in connection with article 13 of the Covenant,
the representative noted that persons subjected to deportation orders could have
recourse both to administrative and legal proceedings. Although the President
could act summarily, through the Commission of Immigratiun in certain cases,
expulsions were normally effected through legal orders. 1ln all circumstances, the
aliens concerned had the right at least to a summary hearing. The Philippines had
a very good syrtem for the protection of refugees and there had been no instance in
which "boat people" reyuesting political asylum had been Jdeported,

351. Turning to questions raised hy members of the Committee concerning article 14
of the Cuvenant, the representative of the State party said that subseguent to the
reorganization of the Supreme Court in 1966, only 6 of the Court's previous
membership of 15 had been reappointed. President Aquino had appointed to the
Supcreme Court persons of known probity, integrity and independence in tlie hope that
the people's confidence in the judiciary would be rastored. Article VIII of the
Constitution contained numerous guarantees of the independence of the judiciary,
including security of tenure of Supreme Court and lower couirt judges until the age
of 70 their irremovability except by Congress through the impeachment process; and
the establishient by law of judicial salary levels, which were not subject to
reduction. Tho original and appellate jurisdiction of the Supreme Court was
established by the Constitution and could not be diminished by Congress or by the
President. Victims of human rights violations could appeal to the courts, which,
under the law, were obliged to render their decisions within a given period of
time. Judicial reforms were also being introduced currently with a view to
improving the administ:zation of justice.

352, Regarding the scope of the gx post facto clause in the Constitution, the
representative explained that that clause was fully compatible with article 15,
paragraph 1, of the Covenant since it applied the benefit of any law imposing
lighter penalties for a crime tv persons who had previously received harsher
sentences.

353. Turning to questions posed by members of the Committee concerning articles 18
and 19 of the Covenant, the representative of the State party said that, under the
Constitution, freedom of religion was guaranteed and the principle of separation of
Church and State was adhered to. The teaching of religious precepts to members of
the armed forces and the police was not regarded as posing any problems since the
preamble of the Constitution itself referred to "imploring the aid of Almighty God"
and since 90 per cent of the country's population was Christian. Freedom of speech
and of the press was guaranteed under the Constitution, "Immoral doctrines" that
did not enjoy such protection were ideas contrary to universally accepted standards
of morality such as the advocacy of assassination or wanton killings.

354. As regards questions raised under article 22 of the Covenant, the
representative said that the issuance of guidelines relating to freedom of
association fell within the competence of the government department within whose
province a particular association fell. Thus, trade union matters, for example,
came within the purview of the Ministry of Labour.
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355. Turning to questions raised by members of the Committee concerning article 23
of the Covenant, the representative of the State party said that the fundamental
equality between men and women was explicitly stipulated, for the first time, in
the 1987 Counstitution and a number of inequitable provisions of earlier laws were
eliminated. Although the new Family Code did not provide for divorce, thsre were
now expanded grounds for legal —+paration, defined as "separation of bed and board
but no dissolution of marriag: and the Code eliminated inequality between men and
women, with regard to the grounds for legal separation. Annulment was also allowed
under certain circumstances and women who had obtained a foreign divorce now also
enjoyed protection. The current challenge was to translate the various legal
provisions into reality. While there had been great improvement as regards the
proportion of women in high positions in the Philippines, notably within the
judiciary, the overall progress that had been made in estiablishing equality between
men and women was far from satisfactory.

356, With reference to questions raised by members of the Committee concerning
article 24 of the Covenant, the representative of the State party said that the
Government was taking steps to ensure that the civilian population, in particular
children, were not involved directly or indirectly in armed conflicts. Such
measures included the transfer of families to safe areas. Since there was no
conscription in the Philippines, it followed that women ware not liable for
military service. Under the Constitution, conscription could be introduced in the
future by law "to render personal, military or civilian service'". This provided a
possibility for alternative service for conscientious objectors.

357. The Labour Code established various parameters relating to employment,
including the minimum age for children's employment, working hours and security,
but there was a gap between reality and that law. In urban areas, owing to the
economic situation resulting from poverty, children were often found begging,
guarding parked cars and selling flowers, cigarettes and other articles. The only
choice provided by that stark social reality was between ignoring the enforcement
of the Labour Code or preventing children from earning a living. The sexual
exploitation of children was also a painful reality that resulted directly from
poverty. 7he Government was currently advocating the establishment of an
inter-agency task force, under the direction of the Council for the Welfare of
Children, to monitor and assess rejularly the child abuse situation; to facilitate
the task of social workers in preventing child trafficking:; to propose stroager
penalties for child violators; to ensure strict enforcement of the laws on street
children; and to develop programmes to strengthen and enrich the values of family
life and economic and social productivity. The Congress was also considering
various bills to protect children against exploitation.

358, The new Family Code discriminated in favour of legitimate children only in
respect of inheritance, providing that illegitimate children recognized by their
father were entitled to inherit one half of the amount received by legitimate

children.

359, With reference to questions raised by members of the Ccmmittee concerning
article 27 of the Coveuant, the representative of the State party noted that a
registry of ethnic, religious and linguistic minorities in the Philippines included
're than 100 groups, which were referred to in the Constitution as "ethnic and
'tural minorities”". All of the protections guaranteed by the Constatution were
.»pblicable to such groups and special offices and agencies had been established to
implement their rights. 1In recognition of the rights of cultural minorities and
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indigernous populations, two autonomous regions had been established in the
Cordilleras and in Muslim Mindanao with powers to legislate on matters concerning
sources of revenue, ancestral domain and natural resources, personal and family
relations, urban and rural planning, economic and social development, tourism
development, educational policies and the preservation of cultural heritage.

360. In conclusion, the representative of the State party noted that, considering
the deeply rooted nature of the problems confronting the Philippines, the
three-year period of transition that had passed was clearly too short for
eliminating all the sources of human rights violations. Her country had
nevertheless come before the Committee and had given it a full account of the
measures it had taken and hoped to take in the future to that end. There could be
no question but that her country's current political leadership was in full accord
with the provisions of the Covenant and that the Philippines would continue to
advance on the human rights front in the years ahead. The good advice and
rucommendations of the members of the Committee would be transmitted for
consideration to the Government of the Philippines.

361, Members of the Committee thanked the Philippine delegation for providing
useful and detailed answers to the questions that had been revised, and especially
for its frank and honest attitude in recognizing the human rights problems that
existed in the country. The Government had clearly made commeadable efforts during
the current difficult stage of transition from dictatorship to democracy to
safeguard human rights. At the same t.ime, members pointed to a number of areas of
continuing concern, including the virtual omnipotence of the Philippine security
forces and the inadequate jurisdiction of the ordinary courts, in particular owing
to the non-repeal of Presidential Decree No. 1850, with respect to human rights
violations by members of those forces; the continuing existence and activities of
paramilitary groups; the rising number of torture victims; the threats to lawyers
and other human rights advocates; discrimination against illegitimate children; and
the situation of ethnic and linguistic groups whose land had been taken over by
agricultural enterprises.

362. In conc.vding the consideration of the initial report of the Philippines, the
Chairman thanked the Philippine delegation for participating in an extremely
constructive dialogue and for its major contribution in that regard.

New Zealand

363, The Committee ronsidered the second periodic report of New Zealand
(CCPR/C/37/Add.8), including the reports of Niue and Tokelau (CCPR/C/37/Add.11
and 12) at its 888th to 891st meetings, held on 4 and 5 April 1989
(CCPR/C/SR.888-891).

364. The report was introduced by the representative of the State party, who
referred to a number of important recent developments, including the termination by
the Constitution Act of 1986 of the residual power of the United Kingdom Parliament
to enact law for New Zealand; the extension of the jurisdiction of the Waitangi
Tribunal by the Treaty of Waitangi Amendment Act 1987; and the declaration of

Te Reo Maori., pursuant to the Maori Language Act, as an official language of

iNew Zealand. The representative also noted that, since the submission of the
report, a white paper containing a draft bill of rights had been published, but
that a large majority of the submissions received during the extensive process of
consultation had not favoured the proposal to entrench it into New Zealand law.
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Accordingly, the Justice ard Law Reform Committee to which the white paper had been
referred had concluded that New Zealand was not yet ready for an entrenched bill of
rights and had recommended its enattment in the forin of an ordinary statute.
Additionally, he stated that the Government had decided to accede to the Optional
Protocol; that it had introduced iagislation in 1988 to ensure full compliance with
all the provisions of the Convention against Torture and other Cruel, Inhuman or
Degsading Treatment or Punishment so as to be able to ratify it as soon as
Jossible; that a separate human rights section had been established within the
Ministry of External Relations and Trade; and that his Government was devoted to
the needs and aspirations of the Maori people and had therefore restructured the
Macri Affairs portfolio,

365. With regard to Niue and Tokelau, the represeuntative explained that, while Niue
was a self-governing country in free association with New Zealand, Tokelau remained
New Zealand's last Non-Self-Governing Territory. He reaffirmed New Zealand's
commitment to assisting Tokeiau towards greater economic self-sufficiency and
self-government, while respecting the wish of the islaaders to retain their
constlitutional links with New Zealand.

Constitutional and legal framework within which the Covepant is implemented

366. With reference to that issue, members of the Committee wished to know whether
the Covenant had been resorted to by the courts for interpretative purposes or
otherwise, since the Covenant was not directly applicable as a law; what the
current state of public debate was on the need for a bill of huwnan rights and what
the Government's public information activities were ir that regard; how soon such a
bill of rights might be enacted; whether there had been new developments since the
submission of the report in respect of the enaccument of the Imperial Laws
Application Act and the removal of the right to appeal to the Privy Council; and
whether the population in Niue spoke a language of their own and, if so, whether
the Covenant had been translated into that language. They also wished to receive
information on factors and difficulties, if any, aff3cting the implementation of
the Covenant; on activities relating to the promotion of greater public awareness
of the provisions of the Covenant, in particular with regard to the teaching of
human rights to police officers, members of the armed forces, civil servants,

dc :tors and social workers as well as to Maoris and Pacific Islanders; whether the
people in Niue and Tokelau had been adequately made aware of their rights under the
Covenant; and what kind of publicity the second periodic report and its
consideration by the Committee would be given in New Zealand.

367. Commenting on the draft bill of rights, members wished to know whether it was
planned to incorporate the provisions of the Covenant into the bill all at once or
only gradually; the extent to which the Government's position had been influenced
by the public debate; and why further public education on the irsues was considered
necessary. They also sought further information on how differences between the
Committee's jurisprudence and that of Few Zealand's judicial branch were dealt
with; whether New Zealand intended to maintain its reservations to the Covenant;
ether any reservations were coitemplated in ratifyiny the Optional Protocol; and
why the Privy Council link had been abolished. Additionally, they wished to know
what the status of the Treaty of Waitangi was within the legal structure of
New Zealand; what means were available to the Maori people for ensuring full
compliance with the provisions of that Treaty; what the practical effect of merging
the Human Rights Commission and the Race Relations Office would be; and what
functions the Special Commissioner for Maori Affairs would have.
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368. In connection with the International Terrorism (Emergency Powers) Act 1987, it
was inquired what the criteria were for defining an act of international terrorism;
whether any such state of emergency had as yet been declared under the Act; whether
any of the rights provided for under the Covenant would be suspended in the event
of a state of emergency; and how the provision relating to the punishment of acts
committed outside New Zealand could be enforced., Members also sought clurification
as to why the Act allowed for a declaration of emergency for less substantial
reasons than those set out in article 4 of the Covenant.

369. Respnnding to questions raised by members of the Committee, the representative
of the State party drew attention to the case of Department of Labour v.
Latailakepa (1982), where the Covenant had been invoked as the basis for a broader
application of domestic legislation, The Imperial Laws Application Act had been
adopted on 28 July 1988 and had entered into force on 1 January 1989. A report on
the restructuring of the New Zealand courts recommending the abolition of the Privy
Council link had been issued vy the Law Commigsion. The Commission had also
recommended, intexr alia, that the curvent Court of Appeal should be i1econstituted
as a Supreme Court that would constitute the final appeals bc.ly.

370. Replying to other questions, the representative poiznted out that the Human
Rights Commission sought to promote greater public awareness of the provisions of
the Covenant through a variety of means, particularly through various

publications. Details concerning activities directe specifically towards the
Maoris and the Pacific Islanders, such as the Maori translation of the Covenant and
its Optional Protocol, were included in the Commission's annual report. Human
rights education was provided at schools and universities, including courses in
human rights and ethics for doctors, and the Ruyal New Zealand Police College
provided human rights training to police officers. The question of civil and
political rights in Niue had been discussed during public meetings held recently by
the Constitutional Review Committee in the villages and the Committee planned to
propose the inclusion of specific provisions in the Constitution providing for the
protection of such rights. The provisions of the Covenant were a regular topic of
consideration by the traditional and governmental authorities in Tokelau; they had
been translated into Tokelauan and distributed to those in positions of authority
and to the public at large. The translation of the Covenant into Niuean could be
recommended to the Government of Niue. As had been the case with respect to

New Zealand's initial report, the Ministry of Foreign Affairs intended to puhlish,
for wide distribution, a document containing both the second periodic report and
the New Zealand delegation's replies to the questions raised.

371. In reply to questions raised in connection with the draft bill of rights, the
representative recalled that, in the course of consultations on the white paper
published in 1985, many had argued that the common law already contained human
rights precepts and that the independence of the judicliary guaranteed the
preservation and develupment of those precepts. The lack of consensus had been the
decisive factor in taking the decision not to approve the bill of rights as
initially proposed. Currently, there were some plans to adopt a bill of rights as
a "supreme law" through a provision establishing that it could be repealed, amended
or modified only by a law adopted in Parliament either by 75 per cent of its
members or by a majority poll of those voting, but that idea had run into
opposition both within and outside the legislature. The fact that there were no
specific limitations to Parliament's authority to amend the bill of rights did not
mean that Parliament could encroach on fundamental rigits,
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372, Responding to other guestions, the representative stated that the idea of
merging the Human Rights Commission with the Kkaco Relations Office had arisen from
a recommendation made by the Race Relations Conciliator, who had anoted a certain
deyree of overlappinc in the jurisdiction of the two offices. However, that plen
did not imply that the separate functions would actually be merged. New Zealand
had not yet had any experience of domestic terrorism and the broad scope of the
International Terrorism Act had been determined by the desire to control
international terrorism. No state of emergency had ever been declared since the
enactment of that legislation. A large-scale :jublic debate had preceded the
enactment. of the provisions of the Terrorism Act relating to the declaration of un
emergency and the process had resulted in considerably narrowing the grounds
constituting a sufficient hasis for issuing such a declaration.

Self-determination

373, In connection with that issue, members of the Committee wished to know

New Zealand's position with regard to the self-determination of the peoples of
South Africa, Namibia and Palestine and inquired whather New Zealand had taken any
measures to prevent public and private supporlL for the apartheid régime of

South Africa. They also asked whether there were any provisions for periodic
consultations in respect of Tokelauan self-determination; whether the Government
envisaged an association with Tokelau similar to that with Niue; and whether the
various statements in the report relating to New Zealand also applied to Tokelau
and Niue. Further information was alsn sought regarding the increase in the
population of Tokelau; regarding Tokelau's share in the fishery treaty; and
regarding the Devolution Programme that sought to restore autonomy to the Maori
people.

374. In his reply, the representative of the State party said that New Zealand had
congistently condemned apartheid., had supported the creation in South Africa of a
multi-racial State based on equality, non-discrimination and mutual respect, and
had to that end contributed regularly to the United Nations Trust Fund for

South Africa. His Government had also given effect to all the measures against
South Africa recommended by the Commonwealth as well as to the sanctions prescribed
in various Security Council resolutions. The arms embargo was strictly enforced
and since 1987 all existing export and import prohibitions relating to South Africa
had also been applied to Namibia. Various economic and commercial measures to
prevent support for the apartheid régime had been instituted and New Zealand was a
participating member of the Intergovernmental Group to Monitor the Supply and
Shipping of 0Oil and Petroleum Products to South Africa. New Zealand regarded the
South African occupation of Namibia as illegal and supported Security Council
resolution 435 (1978) as the cnly satisfactory basis for a settlement, It
recognized the United Nations Council for Namibia as the only body legally entitled
to administer Namibia until the Territory attained genuine independence.

New Zealand had consistently taken the position that Security Council resolution
242 (1967) provided the basis for a just, durable and comprehensive settlement in
the Middle East and considered that a key element in the negotiation of such a
settlement had to be the realization of the rights and aspirations of the
Palestinian people, in particular their right to self-determination.

375. Replying to questions raised in connection with Niue and Tokelau, the
representative pointed out tlhiat periodic consultations on the question of Tokelauan
self-determination took place within the framework of visits every five years by a
Unitec Nations Special Committee concerned with the implementation of the
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Declaration on the Granting of Independence to Colonial Countries and Pecples,
Under a formal consultation system, the leaders of Tokelau made regular visits
every three years to Wellington for direct discussions with the Government. Theru
were also periocdic consultations chrough general meetings (Fang) of the people of
Tokelat in their own Territory. The 'fokelauans had made it clear that for the time
being “hey wished to retain the links they currently had with New Zsaland. Many
young people from Niue who came to New Zealand for higher educatlon 4id not veturn
to their island, whereas moat Tokelauans eventually went home. That explained why
the populatrion of Niue had suffered a serious decline, while that of Tokelau had
not. The Tokelau 200-mile sone was not one of the better fishing grounds and
therefore was less likely to he attractive to other countries. A substantial body
of New Zealand law and practi lated to Niue and Tokelau, but there werv also
marked differences.

Non-discrimination and equality of the sexes

376. With reference to that issue, members of the Committee wished to know whether
there was any general statutory prohibition of discrimination on grounds of
political or other opinion, language, property, sex and birth or other status;
whether the Proceedingas Commissioner of the Human Rights Commission had exclusive
powers to bring cases before the Equal Opportunities Tribunal; whether the parties
could appeal an adverse Commisaion decision; in what respects the rights of aliens
were restricted as compared with those of citizens; and what the results had been
of the positive programme of appointments of women to senior positions within the
public service and to public boards and committees, Further information was sought
regarding equality of the sexes in the fields of education, occupation and public
life in Niue and Tokelau; regarding measures taken with respect to paid maternity
leave; and regarding New Zealand's reservations to the Convention on the
Elimination of All Forms of Discrimination agasinst Women., It was also agked
whether Maori women, as a minority, suffered broad discrimination; whether certain
Maori and Tokelauan traditions discriminated against women; and whether schools
continued to e-ist for the education of a single sex, race or religion.

377. In his response, the representative of the State party said that the general
statutory proh’'bitions regarding discrimination were to be found in the Humzn
Rights Commission Act 1977 and the Race Relations Act 1977, There was no specific
statutory prohibition relating to political or other opinion, language, propeity or
birth, but that did not mean that discrimination on such grounds either existed or
was permissible. Legislation extending the jurisdiction of the Human Rights
Commission to new grounds of discrimination would probably be introduced later in
1989. The Human Rights Commission did not have exclusive powers to initiate
actions betore the courts, since actions could also be initiated by the injured
parties if the Commissioner or the Commission decided that their case was without
merit. Aliens could not vote unless they weres permanent residents. Thers were few
legislative restrictions on the type of work aliens could seek. Social securicy
benefits were determined on the basis of residence, aot citizenship.

378. In reply to other questions, the representative explained that, through the
Cquality Management Programme, which featured training and various career advisory
services, women had made inroads at the middle management level, although their
representation at the senior management level remained low (8.4 per cent of the
total). The State Sector Act 1988, instituting equal employment opportunity
programmes in departments, was expected Lo increase the number of women in senior
mans jement posts and on departmentaliy controlled boards and committees. There
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were no laws discriminating between the sexes in Niue and Tokelau. There were

140 female governmeant employees compared with 235 male in Niue, and 70 of a total
of 190 in Tokelau, Most viilages in Niue had well-organized women's groups and a
National Council of Women had been estabiished in 1986 to make women aware of their
potential and to provide them with buginegs training. Representatives of women's
organizations had also begun to participate in the General Fono. A special Maori
Women's Secretariat had been set up to carry out programmes in areas where Maori
women were at a disadvantage. While certain Muorl or Tokelauan customs could be
characterized as discriminatory, any measures taken to eliminate dlscriminatory
traditions had to be balance¢ against the importance of rediscovering thelr culture
and language, There were no schools open exclusively tu the majority race, but
some schools for certain minority races had been established, Notification had
been sent to the Sacretary-General of the withdrawal of the reservation to the
Convention on the Elimination of All Forms of Discrimination against Womaen
concerning the emnployment of women in underground mines.

Right to life

379. With regard to that issue, members of the Commitee wished to receive
additional information concerning article 6 of the Covenunt in the light cf the
Committee's general comments Nos., 6 (16) and 14 (23) and regarding the
comprehensive accident compensation scheme mentioned in the report. ‘They also
inquired whether the Government had reached any conclusions in respect of the
abolition, under the Crimes Act, of the death penalty for treason. Additionally,
it was asked why post-natal mortality was almost twice as high among the Maori

people ay among other groups.

380, Lx his reply, the representative of the State party referred to the

New Zealand Nuclear-Free Zone and Disarmement and Arms Control Act uf 1987, which
banned nuclear weapons from New Zealand, and noted that his country was a gtuunch
advocate of the Treaty o Rarotonga and had strongly supported arms reduction as
well as resolutions on a comprehensive nuclear test-ban treaty. The Governmont
intended to abolish the death penalty for treason in a new Crimes Bill to be
introduced shortly and a bill on the total abolition of the death penalty had
recently been referred to a Select Committee of Parliament. The higher post-natal
mortality rate for Maori children was the result of their mothers' having been
exposed to risk factors such as early procreation, lower socio-economic status,
smoking and a reluctance to use health services. The Health Department was seeking
to deal with the problem through the establishment of bicultural services. The
common law system under which compensation for personal injury or death had been
treated earlier had proved to be unfair, since it depended on proof of negligence.
Under the new scheme, the need to prove negligence had been eliminated and small
amounts of compensation were also provided to all dependants,

Treatment of prisoners and other detainees

381. With reference to that issue, members of the Committee wished to know whuther
the police complaints authority had investigated any complaints ot misconduct since
its establishment and, if so, with what results; whether there were any concrete
plans for abolishing corporal punishment in schools through the amendment of
gection 59 of the Crimes Act 1961; whether complaints had been made or disciplinary
actlon taken agalnst teachers who used corporal punishment; what the actual
experience, if any, had been in respect of allowing greater contact between prison
inmates of different sexes and permitting female inmates to be under the charge of
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male prison officers; whether there was any diffarence in the treatment of
prisoners on the basis of their ethnic or racial background; what the avernge
periocd of pre-trial detention was; how guickly after an arrest a person's family
was informed; how soon after arrest a person could contact a lawyer; what the
actual experience had been with the application of sentencas involving community
care) and wvhat percentage of criminal ottenders was Maori. Members also wished to
know the extent to which regulation 1¢7 of the Penal Institution Requlations was
consistent with article 10, paragraph 2, uf the Covenant and, in particular, what
specific oriteria were used by the Secretary of State to determine that it would be
in the best interests of prisoners under 20 years of age to mix with prisoners over
cthat age; whether the parents of the juvenile prisoriers involved were so informed;
and whether the decisions of the Secretary of State in that regard could be
reviewed by the courts,

382. Further information was also requested concerning the minimum age for criminai
responsibility; the practice relating to the remand in custody of persons between
17 and 20 years of age; the reasons for extension of the 7-year requirement for
eligibility for parole to 1) years; and the current status of the Mental Health
Bill,

383. In his reply, the representacive of the State party stated that the police
complaints authority had come into existence on 1 April 1989. The justification
for the use of force by teachers, contained in the Crimes Act of 1961, would be
eliminated by the proposed new crime bill. No complaints regarding corporal
punishment by teachers had been received by the Human Rights Commission, the
Ombudsman or the Department of Education. Regarding contact between prison inmates
of different sexes, the representative explained that the different needs of female
inmates and the gender imbalance in the overall prison population made such a
mixing unfeasible for the time being. However, the employment of officers of the
opposity sex was consldered valuable in redressing the social balance in prisons.
New Zealand had ressrved the right not to apply article 10, paragraph 2 (b), of the
Covenant in circumstances where the shortage of suitable facilities made the mixing
of juvenile and adults unavoidable. Where only minimum security was required,
older and younger inmates were mixed, since it was felt that the former had a
stabilizing and beneficial influence on the latter. Although there was no
statutory limit on pre-trial detention under the Crimes Act of 1961, the detainee
had to be brought before & court as soon as possible. The average period spent in
custody after arrest was less than two weeks. Immediately after arrest, a lawyer
or family member could usually be contacted and a person in custody had the right
to communicete with his solicitor as soon as practicable after being brought to a
police station. Community care sentences - under which the offender had to spend
periods of up to 12 months in programmes that included placement. with appropriate
religious or ethnic groups or individuals - remained infrequent because they
required funding from community sponsors. It had been resorted to in only

1.2 per cent of the 50,000 cases handled between October 1985 and March 1986.

384, Responding to other questions, the representative stated that the Mental
Health Bill was currently before the Social Services Committee in Parliament.
Persuns between 17 and 20 years of age =ould be released on bail under some
arrangement that seemed appropriate, but they could also be detained in prison or
remanded in the custody of the Director General for Social Welfare if there were no
other desirable alternatives. The introduction of tougher legislation regarding
eligibility for parole had been deomed necessary in view of the rapid increase in
violent crimes of all sorts, especially sexual offences. The proportion of Maoris
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in the prison population was 18.8 per cent. Much thought was being given to ways
to reduce that number and to finding solutions other than imprisonment to the crime
problem involving Maoris, since prison often led to recidivism.

Right to a fair trial

385. With regard to that issue, members of the Committee wished to receive
additional information on article 14 in the light of the Committee's general
comment No. 13 (21) and inquired as to the current status of tha Legal Services
Bill, It was also asked whether the constitutional provisions concerning the
security of te.aure of Supreme Court judges applied to other judges.

386. Responding to questions raised by members of the Committee, the reprusentative
of the State party sfid that equal access to the courts was fundamental to the

New 2ealand system., High Court judges, who were appointed by the Governor General,
could serve until the age of 72 and had their salaries paid by permanent
appropriation. Similar provisions existed for district courts. Both
constitutional and parliamentary practice protected the impartiality of justice
and, under the Crimes Act, a judicial officer acting or failing to act on the basis
of a bribe was liable to 14 years' imprisonment. An interpreter was always
available when needed. The rights of detainees were set out in writing in police
stations in eight languages. Accused persons who could not afford a legal detfence
were eligible for legal aid. A preliminary draft of the Legal Services Act was due
to be introduced in Parliament in 1989.

Freedom of movement and expulsion of aliens

387. With reference to that issue, members of the Committee wished to receive
information on the positlion of aliens, pursuant to the Committee's general comment
No. 15 (27). Members also inquired whether all appeals against removal or
deportation orders had suspensive effect; whether any persons had been deported
from New Zealand pursuant to orders issued under section 72 of the Immigration

Act 1987; and whether there was any jurisprudence regarding appeals on humanitarian
grounds.

388. Responding to the questions raised in connection with the position of aliens,
the representative of the State party explained that under New Zealand law no
distinction was made between citizens and non-citizens as regarded access to the
courts. One of the safeguards contained in the Immigration Act 1987 against
arbitrary or abusive action in immigration decisiuns affecting aliens was the
provision that any arrested alien had to be brought before a judge within 48 hours
to determine whether his detention was lawful and necessary. All appeals against
removal or deportation had suspensive effect under the Immigration Act and no
person thus far had been deported pursuant to an order under section 72 of that
Act. An advisory panel on humanitarian appeals had been set up within the Ministry
of Immigration., WNew Zealand was a party to the Convention on the Status of
Refugees, which provided that persons who did not fall precisely within the
definition of a refugee could nevertheless be permitted to remain in the country.

Right to privacy

389, In connection with that issue, members of the Committee wished to receive
information on article 17 of the Covenant, in the light of the Committee's general
comment No. 16 (32). They also wished to know the implications for the protection
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of privacy of the revocation of the provisions of the Food Act 1981 and the
Medicines Act 1981, which had made it an offence for officers to divulge
information obtained in the course of their duties; what the current situation was
in respect of the enactment of legislative reforms in the area of data privacy; and
how a person's rights under article 17 in that regard were guaranteed pending the
enactment of uew legislation. Regarding data privacy, it was further asked whether
there had been any reports from private citizens of abuses relating to personal
Gata stored in private data banks; whether there had baen any requests from persons
interested in gaining access to data bases or correcting data and, if so, how such
requests had been handled; whether any reference had been made in the pending
legislation on privacy to the obligation ~f correcting erroneous data; what
function was to be played by the Wanganui Computer Centre; and under what
circumstances access to personal information in cases of public interest would be
authorized undur the planned legislation. Members also requested further
information concerning the interception of private communications and about legal
provisions relating to homosexuality.

390. Responding to questions ralsed by members, the representative of the State
party said that the Government proposed to introduce a Data Privacy Bill in 1989
that envisaged the appointment of a commissioner whose functions would include
monitoring and auditing personal data bases for compliance with data principles;
dealing with disputes by mediation or determination; enforcing rights of access to
and correction of data; making recommendations; developing specific codes for
particular industries, such as credit reference agencies; studying the impact of
future technology; examining proposed legislation; and encouraging self-requlation
and co-operation. The Minister of Justice had endorsed the suggestion that the
commissioner should be a part of the Human Rights Commission. Although New Zealand
did not yet have specific data protection legislation, there were provisions in
various instruments, such as the Social Security Act of 1964, for example, which
protected personal information, There were also civil remedies such as those
relating to defamation and negligence. In addition, the Department of Justice was
currently considering, with a view to future action, the 1988 final report of the
Search and Warrants Committee. Both the Human Rights fCommission and the Ombudsman
could monitor the protection of the right to privacy in their respective
jurisdictions. The Office of the Commissioner of Security Appeals, established
under the New Zealand Security Intelligence Act of 1969, could inquire into
complaints against the Service and, with rare exceptions, individuals were entitled
to request authorization to copy personal information stored &t the Government
Information Centre. In proposiny to expand some clauses of the Official
Informatlion Act of 1982, the Information Authority had recommended that it should
be stipulated that, subject to the consideration of relevant factors, the public
interest in the disclosure of information could outweigh the interests of privacy.
The revocation of the Food Act and the Medicines Act had not given rise to any
problems, since complaints of alleged improper disclosure of information could be
directed to the Ombudsman or the Department concerned. The earlier law relating to
homosexuality had not expressly condemned homosexual conduct between women. The
Homosexual Law Reform Act had eliminated the discrimination in that respect against
men,
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Freedom of religion and expression: prohibition of propaganda for war and
incitement to national. racial or religious hatred

391. With regard to those issues, members of the Committee wished to receive
information on the role and function of the Information Authority established under
the Official Information Act of 1982, in particular whether the Oificial
Information Amendment Act of 1987 had extended the life of the Authority beyond
June 1988 and, if not, whether any other arrangements had been made for the
continued discharge of the relevant functions. Additionally, it was asked how many
complaints had been received in connection with the implementation of the Act since
its promulgation, and whether it provided adequate protection against undue public
exposure of working documents and information., Additional information was also
requested on the implementation of article 20 of the Covenant. Members also wished
to know whether there nad been any monopolistic tendencies in respect of the print
and electronic media; whether the Prime Minister could prevent the mass media from
publishing any information that in his opinion might be connected with terrorism;
whether blasphemy was defined as a criminal offence in the Crimes Act 1961; whether
natural and legal persons received the same treatment under the defamation laws;
and what authority was responsible for censoring television programmes.

392. In his reply to questions raised in connection with the Official Information
Act, the representative of the State party explained that the Act did not provide
for the right of access to information as such but only for a gradual increase in
the availability of information. Thus, a person who had been denied access to
information could not request the courts to order such access. The Official
Information Act was widely used and government departments were inundated with
requests for information. Following the entry into force of the Official
Information Amendment Act of 1987, the Government had decided to transfer the
functions of the Information Authority to the Department of Justice. 1In response
to criticisms that the earlier Act had allowed some departments to delay responding
to requests for information and had given individual Ministers the power to veto an
Ombudsman's decision to release information, the Amendment Act of 1987 had
established time-limits for responding to requests for information and provided
that the approval of the entire Cabinet was required to override an Ombudsman's
recommendation. The Act also established certain grounds for withholding
information and contained provisions for protecting the political neutrality and
freedom of expression of Ministers, officials and employees, and for protecting
them from undue »ressures,

393. Responding to other questions, the representative stated that there was indeed
a trend in New 7ealand towards concentration of ownership of the press and other
information media and that that had led to wide public debate. The International
Terrorism Act conferred broad powers on the Prime Minister to prevent the
publication of information in emergency situations, but he had subsequently to
provide information regarding the exercise of such powers. As a result of the
comments made by members of the Committee at the time of the presentation of New
Zealand's initial report (CCPR/C/10/Add.6), the crime of blasphemous libel would be
eliminated under the new Crimes Act. Natural persons were able, in practice, to
seek remedies under the Blasphemy Law when they deemed themselves to have been
injured. Under the Race Relations Act, incitement to social discord was defined as
a crime, and the Race Relations Conciliator received a large nwnber of complaints
each year, most of them filed by white New Zealanders. Regarding New Zealand's
reservation on article 20 of the Covenant, the representative explained that
freedom of expression had always been one of the rights most assiduously protected
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by New Zealanders and the Government had determined that, unless there was an
obvious need to adopt a law restricting that freedom, it would refrain from doing
80, Additionally, the need for a legal prohibition of propaganda for war had never
been clear.

Freedom of assembly and association

394, With reference to that issue, members of the Committee wished to know whether
any persons had been tried and convicted of the offence of "riot" as reformulated
by the Crimes Amendment Act of 1987, 1In addition, members raised a series of
detailed questions relating to the Labour Relations Act and the relationship of
that Act to article 22 of the Covenant, on which Naw Zeuland had made a
reservation. They wished to know, in particular, whether membership was obligatory
in some unions; whether there were alternative unions to which workers could
belong; whether workers belonging to unrecognized unions could nevertheless invoke
the labour laws or accede to other remedies to improve their working conditions;
why trade unions had to have a minimum of 1,000 members in order to be registered;
and what was being done to protect specialized workers who were not numerous enough
t> qualify for union status. Members also sought further information as to the
menning of the term "public order" used in connection with restrictions on freedom
of association under the Labour Relations Act.

395. In his reply, the representative said that there had bheen 41 prosecutions
during 1988 under the new section 87 of the Crimes Act. Referring to the other
questions raised by members of the Committee, he stated that, owing to the
complexity of New Zealand's Labour Relations Act, it would be necessary to provide
written answers at a later date.

Protection of family and children

396, With regard to that issue, members of the Committee wished to receive
information regarding the equality of spouses in Niue as to marriage, during
marriage and at its dissolution; the law and practice relating to the employment of
children; differences, if any, existing under the laws and practice of Niue and
Tokelau in the status and rights of children born in and out of wedlock. Members
also wished to know whether there was any intention to amend section 59 of the
Crimes Act to provide children with additional protection from corporal punishment
by their parents.

397. Replying to questions raised by members of the Committee, the representative
of the State party noted that either husband or wife could file proceedings for
divorce on any of the grounds specified by law. A husband was bound to provide
maintenance of an indigent wife even if he could prove that he lacked sufficient
means, whereas a wife was not bound to maintain an indigent husband if she could
show reasonable cause for not doing so. 1In Niue, there were no specific provisions
regarding the rights of divorced couples over real property, but it was assumed
that the courts would always seek an equitable solution. The parties to a
dissolved marriage had equal rights to the custody of the children, although the
interests of the child were always taken into account. The employment of children
under a certain age was restricted under the law and various kinds of
establishments were inspected to verify their compliance with the Factories and
Commercial Premises Act. Under the Niue Act of 1966, all persons were born
legitimate, In practice, children born out of wedlock formed part of the communal
network in the same way as children born in wedlock. While there were no current
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plans to amend the Crimes Act, the question of child abuse in general had recently
received considereble attention in New Zealand.

Right to participate in the conduct of public affairs

398. With regard to that issue, members of the Committee wished tu receive further
information on current trends regarding the participation of Maoris in public
affairs and on the actual enjoyment by Maoris aud other minorities of equal rights
and opportunities for access to the New Zealand public service, as well as
concerning actual or planned measures, if any, to improve such access.

399. In his reply, the representative of the State party explained that the
Government's policy proposals, published in 1988, were designed to highlight the
partnership between the Maori people and the Crown under the Treaty; of Waitangi.
The new Ministry of Maori Affairs would have a similar status to that of the
Treasury and the State Services Commission and would be responsible for ensuring
that all government agencies were aware that policy proposals should be consistent
with the Treaty of Waitangi. Under the State Sector Act of 1988, all appointments
to the public service were made on the basis of merit. The Act also required that
the equal opportunity programmes of the government departments should concentrate
on Maori people and on other ethnic or minority groups. There were also various
practical programmes to recruit Maoris and Pacific Islanders to the public service,
although the aim of improving the representation of those groups at senior levels
of responsibility had not yet been achieved. In 1988, a Pacific Island Management
Development Package had been launched by the Ministry of Pacific Islands Affairs
and the State Services Commission for the purpose of promoting the appointment of
Facific Islanders to management positions and offering them education and
training. The package also provided 10 scholarships annually for university
studies.

Rig) £ minoriti

400. With reference to that issue, members of the Committee wished to receive
information on the main difficulties beiug encountered in implementing, in respect
of the Maoris, the provisions of article 27 of the Covenant, in particular as
regards the return of sizeable pieces of land in the context of the enjoyment of
Maori culture. It was also asked whether the Treaty of Waitangi Tribunal had
jurisdiction over the return of State and private lands and whether the
representatives of ethnic minorities had participated in the drafting of

New Zealand's report and would have access to the opinions expressed by members of
the Committee.

401. In his reply, the representative of the State party said that there were no
barriers to the expression of Maori culture and no difficulties regarding the
implementation in New Zealand of article 27 of the Covenant with respect to culture
and religion. With regard to language, the establishment of a Maori Language
Commission in 1987 had been viewed as a positive move towards extending the use of
the Maori language. The programme of "language nests" had attempted to fill the
yaps at secondary and higher institutions and had been very successful in
encouraging more widespread use of the Maori language. The Treaty of Waitangi had
not been incorporated into domestic law, but in recent years a more positive
attitude had emerged towards the Treaty, as exemplified by the establishment of the
Treaty of Waitangi Tribunal, which had prevented the Crown from acting
inconsistently with the principles of the Treaty. A recent case handled by the
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Tribunal concerning Maori fishing rights had led to the submission to Parliament of
a Maori Fisheries Bill and provided a good demonstration of the willingness of the
Government to be reasonable in settling such disputes., The resolution of Maori
land grievances would clearly have a significant bearing on the successful
implementation of the concept of partnership under the Treaty of Waitangi, and the
Tribunal had in fact heard a substantial number of land-related claims. The
Tribunal had sought in every case, before making its recommendations to the
Government, to find a basis of conciliation or compromise, enabling the situation
to be rectified with a maximum of goodwill and a minimum of economic or other
dislocation. The Maoris had been consulted in the preparation of the sections of
the report relating to them and the Committee's reactions would be publicized among
them.

General observations

402. Members of the Committee expressed their appreciation and satisfaction to the
State party for submitting a thorough and most informative report, and commended
the delegation for its co-operation and high competence in replying to the
Committee's questions. Members noted with particular satisfaction that certain
legislative changes had been made following the consideration by the Committee of
New Zealand's initial report and that other positive changes, such as the enactment
of new criminal laws and of a bill of rights, were being planned. They also
welcomed the State party's intention to ratify the Optional Protocol and the
Convention against Torture. Appreciation was also expressed for the Government's
attitude toward criminality among the Maoris and for its search for ways of dealing
with it other than merely by imprisonment. It was noted, however, that some of the
conzerns expressed by members of the Committee had not been fully alleviated,
particularly in respect of the scope of the International Terrorism (Emergency
Powers) Act of 1987 aund certain problems relating to labour legislation and to the
Maoris.

403. The representative of the State party said that the experience of preparing
and presenting the report and participating in the dialogue had been both
challenging and rewarding for his delegation, which had taken careful note of the
areas in which questions had been raised or criticisms made.

404. In concluding the consideration of the second periodic report of New Zealand,
the Chairman said that the Committee had greatly valued the efforts of the
New Zealand delegation, which had made possible a fruitful dialogue.

Bolivia

405. The Committee considered the initial report of Bnlivia (CCPR/C/26/Add.2) at
its 896th, B897th and 900th meetivgs on 11 and 13 July 1989 (CCPR/C/SR.896, 897 and
900).

406. The report was introduced by the representative of the State party, who
referred to the historical development of his country's institutions and legal
system, and to the fundamental human rights principles that had been embodied in
the first Bolivian fonstitution of 1825 and had been maintained in all succeeding
constitutions up to the one that had entered into force in 1967. He emphasized
that Bolivia's acceptance of the instruments that made up the International Bill of
human Rights constituted further testimony of his country's politizal will to
promote political co-existence and respect for the individual.
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407. He stated that the rights guaranteed by the Bolivian Constitution were
reinforced by the régime of separation of the executive, judicial and legislative
powers. The articles of the Constitution relating to guarantees for the individual
anAd _tn fundamental freedoms took precedence over any other law in respect of their
=gp2 2omr 20 S o ST SAKGEE KX ERE SACROTLEiEE < ge=s==t. 1=z soreon who
comsigerca that his f-adamsAtsl FiHHES NhaL DEER $1ointes hed oodddd & 2oy
remedies, notably those of amparc snd hebens aarpus. The International toverents
on Human Rightc formed an integral part of Bolivian legislation and their
provisions could be invoked in the courts. Cases relating to human rights fell
within the jurisdiction of either the criminal courts or the labour tribunal.

408. He described the social, political and economic difficulties that his country
had repeatedly encountered since its independence. He stated that, despite those
difficulties, Bolivian society had never abandoned the idea of representative
democracy and that, in the course of its history, persecution and the restriction
of fundamental freedoms had rarely assumed massive proportions. Like other
developing countries. Bolivia was still characterized by substantial social
inequalities, flagrant imbalances in the income distribution and serious
shortcomings in infrastructure, particularly in rural areas. Since the restoration
of a representative and pluralist democracy in his country, the Bolivian public
authorities had pursued a policy of structural adjustment witl the aim of
overcoming the economic and social crisis, and strengthening and developing the
role of the State in safeguarding human rights.

409. Members of the Committee considered that the report of Bolivia had been
drafted in full conformity with the Committee's guidelines; they nevertheless
expressed regret that, while giving information on the implementation of the
Covenant in Bolivian legislation, the report did not contain any details on its
implementation in practice, especially in the context of the Bolivian judicial
system, and did not describe the difficulties encountered in its implementation.
Members noted that significant measures had been taken by the Government to improve
the economic situation and, consequently, the situation of fundamental rights in
Borivia, but they would have 1iked information on other factors that might impede
the implementation of the Covenant in Bolivia, such as the drug problem or the
effects of legislation that was in some respects outdated.

410, Referring to article 1 of the Covenant, some members of the Committee observed
that, in the report, reference was made to the right of the State to determine its
political, economic and social system, whereas the Covenant spoke of the right of
self-determination of peoples. Clarification of Bolivia's position on that point
was requested.

a1l. In connection with article 2 of the Covenant, members of the Committee asked
several questions about measures to implement the Covenant's provisions in Bolivian
legislation and about the operation of the country's judicial system. They asked
the following specific questions: whether the law enforcement authorities and, in
particular, members of the armed forces were aware of the guarantees and freedoms
established in the Constitution and referred to in the Covenant, and whether they
were instructed to respect those rights; whether the possibility of direct
enforcement of the Constitution by the courts implied a tacit declaration of
unconstitutionality in the case of laws deemed to be at variance with the
Constitution; what domestic provision empowered the legislature to approve treaties
and confer the status of laws on treaties: whether the provisions of the Covenant
could be applied directly by the courts in Bolivia, and in what case they would be
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invoked; what provision would be applied in the event of a contradictiorn between
the Covenant and the Bolivian Constitution or other laws; and whether it wcs
possible for the legislature to denounce a treatv to which Bolivia was a party, at
least with regard to its application in domestic law. <Clarification was also
requested on emergency courts, the competence of the military courts and the
obligatory rharacter or otherwise of Supreme Court decisions regarding, notably,
the constitutionality of a decision by the supreme military court., It was also
asked what measures had been adopted by the Bolivian authorities to give effect to
the observations made by the Committee on 2 November 1987 on communication

No. 176/1984 (Pefiarrieia).

412, In connection with article 3 of the Covenant, questions were asked about the
equality of the spouses in the choice of the conjugal home and in the custody of
children in the event of dissolution of the marriage. It was asked whether, in
general, there still existed in Bolivia legal provisions that were not completely
consistent with the principle of equality of rights as between men and women, in
what way equality was achjeved in practice &nd what difficulties were encountered
in the process of achieving such equality. It was also noted that, according to
information received by the International Labour Organisation, the Bolivian General
Labour Act provided that the proportion of women in an enterprise which could not
exceed 45 per cent, except in enterprises that by their nature required a higher
proportion, and it was observed that such a provision appeared to be incompatible
with articles 3 and 26 of the Covenant.

413. As to article 4 of the Covenant, members of the Committee noted that, on
several occasions, Bolivia had exercised the right of derogation provided for in
paragraph 1 of that article. In that connection they requested clarification of
the provisions governing the state of siege in Bolivia and those governing its
suspension. They asked, in particular, which authority was empowered to order the
arrest of persons suspected of conspiracy against law and order; what guarantees
were available during a state of siege to a person whose rights had been infringed:
what authority could determine the civil or international nature of a conflicc; and
what was the nature of the incidents that had provoked the proclamation of & state
of siege on numerous occasions in Bolivia in recent years. Noting that, in the
notification received by the Secretary-General concerning the state of siegn
proclaimed in 1986, the Bolivian authorities had given as grounds for that
proclamation serious political and soc.al disturbances, some members observed that
a protest movement or general strike did not fulfil the conditions for prorlamation
of a state of siege as se*r forth in article 4, paragraph 1, of the Covenan:.

414. In connection with article 6 of the Covenant, clarification was requested
concerning the existence in Bolivia of capital punishment, which, according to a
note to article 17 of the Constitution, still appeared to be in force.
Clarification was also requester -ncerning the expression "homicide committed ...
for motives of honour", which was contained in the report, the definition of
“"political offences", the authorities that were empowered to amnesty political
offences and tle possibilities of recourse in the event of refusal by the competent
authorities to enforce a presidential decree of amnesty. Similarly, information
was requested about cases of enforced disappearance in Bolivia and about the role
of the Comisidon Nacional de Investigaciones de Dessparecidos (National Commission
for Investigations of Disappearances). Details were further requested about
legislative measures concerning abortion, which seemed to be quite widespread in
Bolivia.
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415. In connection with article 7 of the Covenant, members of the Committee wished
to know why the penalty imposed on any person engaging in torture that led to the
death of the victim was only 10 years of hard labour in Bolivia, whether
investigations were envisaged in connection with cases of torture ot detainees,
such cases having been recently reported in Bolivia, whether there were any
statistics about the approximate number of violations committed by law enforcement
officials and what the result was of any investigations into those violations. It
was alsv asked what measures had been taken by the Bolivian authorities to ensure
that a confession obtained through torture could not be used in the trial, to
provide redress and compensation for the victims c¢f acts of torture, and to comply
in general with the general comments made by the Committee about the implementation
of article 7 of the Covenant.

416. In connection with article 8 of the Covenant, members of the Committee asked
what penalty was imposed on persons who refused to serve ar scrutineers, such
service being compulsory in Bolivia, and on persons who refused to perform military
service. They also requested clarification of the provisions of the Bolivian

Penal Code, which laid down penalties consisting of the performance of labour for
certain offences; those penalties seamed to be incompatible with article 8,
paragraph 3, of the Covenant. In addition, information was requested about the
regulations governing relations between employers and employees, and ln particular
about c¢riminal provisions in Bolivia to prevent the exploitation of an employee who
was financially indebted to his employer.

417, With regard to article 9 of the Covenant, it was asked whether paersons
arrested by the police for '"vagrancy" were able to invoke habeas corpus and ampaxe.,
whether they had the right to assistance by a lawyer and what was the maximum
length of pre-trial detention in Bolivia. It was remarked that the power of the
police to classify a person as a "vagrant” and to detain him without trial for long
periods did not appear to be in conformity with the provisions of articles 7, 9 and
14 of the Covenant or with those of article 16 of the Bolivian Constitution,
Detailed information was requested on the Bolivian legislative provisions that
contained a definition of "vagrancy", on the Police Act of 1986, the organizational
law of 1985, the functions of the juzgados policiales and the availability of
remedies against their decisions.

418. Concerning article 10 of the Covenant, members of the Committee requested
details concerning the Bolivian prison system, in particular the treatment of
pregnant women detainees, the criteria used for setting remuneration for wurk by
prisoners, the distribution of prisoners awaiting trial end convicted prisoners
according to the "stage of the investigation” and the functioning in practice of
the prison system for minors. In particular, it was asked whether the treatme.: of
prisoners awaiting trial was in kneping with the Standard Minimum Rules for the
Treatment of Prisoners, especially with regard to medical supervision, and whether
other United Nations instruments concerning treatment in detention were implemented
in Bolivia.

419. Regarding artlicle 12 of the Covenant, members wished to know what criteria
were used for granting refugee status to foreigners in Bolivia, especially when
they had no international document attesting to their refuygee status, and what
overall policy the Government of Bolivia followed regarding the granting of refugee
status.
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420, In connection with article 13 of the Covenant, it was asked whether a
foreigner could appeal only against a decision concerning him by a judicial body or
also against a decigrion by the executive, and whether a court or administrative
body was empowered to reconsider an expulsion order.

421, With regard to article 14 of the Covenant, memhers of the Committee requested
detalls concerning the application in Bolivia of the principle of the presumption
of innocence and concerning delays in the conduct of trials, Details were also
requested on the procedures used by emergency courts, such as the military courts,
and on their conformity with the provisions of the Covenant and with the
Committee's general comment No, 13 (21). It was also asked whether the provisions
of article 117 of the Bolivian Constitution concerniug the independence of judges
also applied to emergency court judges and in what way the independence of military
court judges was guaranteed in legislation and in practice.

422, With regard to article 17 of the Covenant, members of the Committee wished to
know the exact meaning of article 20 of the Bolivian Constitution, which concerned
the inviolability of correspordence and private papers. With reference to what was
stated in the report, it war asked whether in Bolivia telephone-tapping or bugging
by electronic devices was prohibited in all circumstances or whether the security
pulice would be permitted vo use such methods in certain cases, whether houses
could be entered by public officials in cases where State security was endangered
and what type of protection was guaranteed for journalists' sources of information.

423, Referring to article 18 of the Covenant, members of the Committee requested
clarification of suppcrt by the Bolivian State fcr the Catholic religion and of the
position of other religious denominations in Bolivia. Statistics on religlors
groups in Bolivian society were also requested.

424. Regarding article 19 of the Covenant, members of the Committee asked whether
the provigions set forth in that article had been invoked in the Bolivian courts in
cases concerning charges of defamation against the President of the Republic by
members of the political opposition and what the outcome of such cases had been.
Clarification was also requested concerning Bolivian legislative provisions
relating to freedom of expression and cases of derogation involving the press or
other media. Information was also requested about ownership of the media, the
measures being considered to avoid the formation of a monopoly by the media and
journalists' access to the public authorities' information sources.

425, Concerning article 20 of the Covenant, members of the Committee asked how
international provisions prohibiting propaganda for war were reflected in Bolivian
national legislation.

426. With regard to articles 21 and 22 of the Covenant, explanations were sought
concerning the types of punishment that would be imposed on associations having
illegal aims or acting with criminal intent, It was also asked what restrictions
were imposed by law on the right of assembly, how a meeting or association was
determined to be lawful, under which law such a determination could be made and
#hich body was empowered to make it, what conditions trade unions were required to
fulfl]l in order to be officially registered and whether it was true that there
could he no more than one trade union in a single company, whether trade union
activity wagr respected in practice in conformity with the provisions of article 22
of the Covenant and what the Bolivian authorities' attitude was towards strikes.
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427. With reference to article 23 of the Covenant, members of the Committee asked
what the difference was in Bolivia, from a legal standpoint, between free or

de facto unions and marriage, whether the country had an information policy on
methods of contraception or whether such information was prohibited. They also
asked for details concerning the criminal responsibility of a mother in the event
of failure by her to fulfil her duty of assistance to her minor child.

428. Concerning article 24 of the Covenant, it was asked what the working age for
children was under Bolivian labour legislation., It was also asked to what extent
the National Board for the Protection of Minors was concerned with minors in
detention, what was beiny done for abandoned children and street children and, with
regard to the right of children to acquire a nationality, what the legal position
of a child born in Bolivia would be if neither of the child's parents was of
Bolivian nationality.

429. With regard to article 25 of the Covenant, members of the Committee noted that
in Bolivia only citizens who could read and write could be elected to public
office. In that connection, they asked how that basic requirement was verified,
what percentage of the Bolivian population was literate and, among the illiterate
population, what was the percentage of indigenous inhabitants, pevsons of mixed
vace and whites. They also asked under what conditions foreigners could
participate in municipal elections, whether the obligation of every citizen to
vote, as set forth in article 219 of the Bolivian Constitution, was of a legal or
merely moral nature, what the consequences were of a refusal to exercise the right
to vote, what conditions of eligibility were set forth by the laws in addition to
those set forth in the Constitution, which authority was empowersd to verify them
and what conditions must be fulfilled in Bolivia in order tn form a new political
party. In this connection, more information was requested on the criteria for
granting civic groups juridical personality in order to form fronts or coalitlions
for purposes of political activity.

430. In connoction with article 27 of the Covenant, members of the Committee wished
to know the reasons why the indigenous Aymara and Quechua peoples in Bolivia were
not regarded as ethnic minorities, which indigenous languages were taught in school
and whether it was possibie to use languages other than Spanish in relations with
the authorities. Statistics were requested to determine the percentage of
indigenous inhabitants in relation to the total population of Bolivia, their
economic situation, especially in the light of the national agrarian reform, the
proportion of such inhabitants among persons pursuing advanced studies and their
participation in national political activities.

431. In reply to questions asked by members of the Committee, the representative of
Bolivia referred generally to the main difficulties his country was encountering in
its development process, such as a very low life expectancy, high infant mortality,
a high illiteracy rate and a high rate of inflation.

432. Replying to tre question asked in connection with article 1 of the Covenant,
he explained that there was no difference of interpretation concerning that
article's provisions: the State was in fact the outcome of the people's exercise
of its right of self-determinaticn.

433. Referring to the gquestions on article 2 of the Covenant, he said that the

Covenant, as a treaty incorporated into Bolivian legislation, had the same
authority as the other laws, but a treaty law could not take precedence over the
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Congtitution. The law incorporating a treaty could not be modified unless there
had been a prior denunciation of the treaty. The constitutionality of the laws was
guaranteed in Bolivia by the principle of the primacy of the Constitution, which
required judges and authorities to apply the Constitution in preference to the
other laws and the law in preference to other decisions and resolutions; it was
also guaranteed by the action of unconstitutionality, which could be pursued before
the Supreme Court of Justice. He gave details on the structure of the judicial
bodies and on the types of remedies available in Bolivia to guarantee the exercise
of human rights; they consisted principally of habeas c¢orpus, amparo, ordinary
remedies, by way of appeal, and extraordinary remedies, such as application for
annulment or review, or automatic review. He also explained the order of
precedence as between internal laws and decree laws issued by the President of the
Republic and the Government. In that connection, the Bolivian Congress had begun a
review of national legislation with a view to standardizing it.

434. With regard to article 3 of the Covenant, he said that, in the legal sphere,
there was complete equality between the spouses in Bolivia and the conjugal home
was chosen by both spouses; in cases of disagreement, they could ask a judge to
decide. He referred to divorce procedure in his country and explained that, when a
marriage was dissoived, custody of the children was determined by mutual agreement
of the parents, with the judge's approval; in the absence of agreement, the judge
would take a decision in conformity with the law. Bolivian women were not
subordinate to their husbands, but in practice, because of ancestral customs,
Bolivian society believed in the supremacy of the family and of the father as head
of the family. However, a growing number of women had jobs and were participating
in public 1life.

435, Regarding the state of siege in Bolivia, he explained that it was a limited
emergency régime, as it did not apply throughout the country and only certain
rights were limited or suspended and only in the case of certain persons. The
proclamation of the state of siege was within the competence of the executive and
was effected by decree with the agreement of the Council of Ministers: it was then
submitted for approval to Congress, which either authorized it to be maintained or
decided to suspend it. The executive was also required to ask Congress's consent
to the extension of the state of siege beyond 90 days. During the state of siege,
persons suspected of participating in activities liable to jeopardize public order
who were the subject of a summons or arrest warrant had to be brought before a
judge within 48 hours at the most. Such persons could be the subject of a
restricted residence order. He stressed that the state of siege decreed in 1985,
and again in 1986, was necessary because of the country's total economic collapse.

436. Concerning article 6 of the Covenant, he explained that capital punishment,
which was not provided for in the Bolivian Constitution, had in fact been
re-established by the Penal Code. In that conflict of laws, the Cunstitution took
precedence over the law, and if a death sentence was handed down by a court, it was
commuted to & sentence of 30 years' imprisonment by the higher court. The Bolivian
Constitution contained no definition or criminal characterization of poliiical
offences: such offences were classified subjectively, in the light of the motives
underlying them. However, there were no longer any political detainess in Bolivia
and there had been no amnesty for political offences in five years. There had been
no problem of enforced disappearances in his country since its return to a
democratic régime. The Ad Hoc Committee of Inquiry into Pending Cases of
Disappearance, which had been established by thu Government of Bolivia, had ceased
to function, but procedures for finding disappeared persons remained open.

Abortion was prohibited in Bolivia, apart from exceptional cases authorized by law.
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437. With regard to article 7, he said that the Bolivian Ministry of the Interior
was organizing training and information courses for its personnel, including police
personnel, on the Covenant and on domestic legal provisions concerning the rights
of individuals.

438. In reply to the questions relating to article 8 of the Covenant, he said that
persons who refused to serve &as scrutineers were not liable to serious penalties.

439. As far as administrative procedures concerning vagrants was concerned, he
pointed out that they only applied to habitual offenders and to criminals of no
fixed abode and without employment, the so-called yagog, who should not be confused
with ordinnry unemployed persons. The persons concerned were entitled to be
assisted by a lawyer, but were not provided with free legal assistai.ce.

440. In connection with article 10 of the Covenant, he said that there were
practical problems in Bolivian prisons, and that the provisions concerning the
separation of juvenile offenders from adults and the provision of medical
supervision and welfare were not always observed. However, a number of
improvements had been made, in particular with regard to visiting rights and the
possibility of parole in exceptional circumstances,

441. Referring to article 12 of the Covenant, he said that the international
document attesting to refugee status was not a gine qua non for Bolivia to receive
a foreigner as a refugee.

442. Turning to article 14 cf the Covenant, he observed, in respect of the
presumption of innocence, that Bolivian law and jurisprudence clearly illustrated
that the burden of proof was not on the accused.

443, In connection with article 17 of the Covenant, he pointed out that under
Bolivian law, private papers could be seized only when necessary for criminal cases
and only with prior authorization. The tapping of telephone conservations was
unlawful in all cases.,

444, In respect of article 18 of the Covenant, he explained that State recognition
of, and support for, the Catholic religion was more dogmatic than practical. 1In
fact, the Catholic Church received its material support from believers. The State
was also involved in certain plans of other religious denominations and there were
519 religious sects in Bolivia.

445. Regarding freedom of information, he said that the need was felt in Bolivia to
adjust existing legislation to modern information techniques and to regulate, in
particular, the conflict betwuwen the 1925 Act and the Decree Law of 1951, There
was no monopolistic trend in ownership of the media in Bolivia: morning daily
papers belonged to the private sector, there was no State-owned newspaper and there
were at present 40 television channels in the country.

446. In -~onnection with articles 21 and 22 of the Covenant, he said that in Bolivia
trade unions were required to possess legal personality, in accordance with the
provisions of the General Labour Act. However, under a more recent act, prior
authorization was no longer required in order to set up a trade union. As to other
conditions required by the General Labour Act in order to set up a trade union, the
Bolivian Trade Union Federation considered that any amendment to the current
provisions wonld be contrary to the interests of workers aund wnuld create dissent.
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There were many unions in Bolivia and the right to strike was rccognized, subject
to observance of the relevant procedure, which provided for prior direct
negotiations between the parties to the conflict.

447. With reference to article 23 of the Covenant, he said that in Bolivia free or
de facto unions were subject to the same laws as marriage, including those relating
to inheritance and succession, albeit with slight variations. There was no
official Bolivian government policy in respect of contraception, although there was
no prohibition on the dissemination of information on birth control,

448, With regard to article 24 of the Covenant, he pointed out that the Bolivian
Labour Code set the minimum age for employment at 1l4. However, it was difficult to
ensure that the provisions concerning work by minors were observed in a poor
country such as Bolivia. A number of private organizations were actively combating
the phenomenon of juvenile vagrancy, which had seriously worsened, on account of
cocaine trafficking, As far as the nationality of children was concerned, Bolivia

applied the jus sanguinisg rule.

449. Concerning article 25 of the Covenant, he said that in Bolivia voting was
considered to be a civic duty, but the consequences of failure to vote were
negligible. The requirements regarding the ability to read and write in order to
stand for office in certain elections concerned only political office and did not
apply to persons wishing to enter the civil service. Candidates' abilities were
checked when they submitted their candidature. There was no law in Bolivia
specifically governing the operation of political parties, although there were a
number of general provisions setting out, for example, the minimum number of
members required for a political party to present candidates.

450. With regard to article 27 of the Covenant, he explained that the indigenous
nations living on Bolivian territory were not, unless othervise specified,
considered as minorities because they represented, in numerical terms, a majority
and were not subject to any separate régime. Since 1952, it had been easier for
the indigenous populations, most of whom lived in rural areas, to acquire real
estate thanks to an extremely prog.essive agrarian reform and the introduction of
universal suffrage, under which they had gained the right to vote. They were
currently fully involved in national life while preserving their cultural identity
and traditions. Furthermore, the authorities were striving to facilitate the
access of all sectors of the population to education.

451. He said that the remarks made by members of the Committee concerning the
implementation of the Covenant in his country would be transmitted to the Bolivian
authorities and that the answers to certain questions asked by the Committee, which
it had not boen possible to provide immediately, would be given in the next report
by Bolivia or in subsequent submissions by his Government.

452. Members of the Committee thanked the representative of Bolivia for the frank
and co-operative manner in which he had answered many of their questions. They
nevertheless observed that, even though the current Bolivian Government had made
considerable progress in respect of the observance of human rights, there were
still certain causas for concern regarding the effective implementation of the
Covenant in Bolivia and a number ¢f questions remained unanswered. 1In that
connection, they expressed the hope that the Bolivian legal .ystem inherited from
the past would be amended and updated. They also expressed the hope that the
Bolivian authorities would be able to make improvements, bearing in mind the
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relevant provisions of the Covenant, in major aveas of national life such as
declaration f the state of siege, the treatment of detainees, prison conditions,
the administration of justice, the regulations govarning freedom of information,
the cight to freedom of assembly and association, the jurisdiction of military
courts, police powers in respect of the detention of suspects and the exercise of

political rights.

453. On completion ot the consideration of the initial report of Bolivia, the
Chairman also thanked the representative of the State party for his co-operation
and expressed the hope that the Bolivian authorities would be able to answer a
number of questions raised by the Committee in the near future, eit*er in the form
of supplementary information, or in the second periodic report of Bolivia.

Camezoon

454. The Committee considered the initial report of Cameroon (CCPR/C/36/Add.4) at
its 898th, 899th and 903rd meetings, held on 12 and 14 July 1989 (CCPR/C/SR.898,
899 and 903).

455. The report was introduced by the representative of the State party who, while
emphasizing the efforts made by his Government to implement the provicions of the
Covenant, nevertheless indicated that additional efforts needed to be envisaged.
The dialogue with the members of the Committems was a method of identifying the
possible shortcomings in the Cameroonian legal framework as well as the
improvements that should be made to it. He specified, hnwever, that the study of
the human rights situation in Cameroon should be placed in the social and
historical context of an evolving young nation.

456. Members of the Committee welcomed the report of Cameroon. Nevertheless, they
expressed regret that it had been submitted late, that it did not provide
sufficient detail on the measures taken to assure the practical implementation of
the Covenant and that it did not contain any statistical data.

457. With 1~ference to arti-le 2 of the Covenant, members of the Committee
expressed the wish to have more information on the legal status of the
international human rights instruments, and more especially the Covenant, in
Cameroonian domestic law. They regrected in particular that the Constitution of

2 June 1972, unlike that of % March 1960, made no referesnce to the primacy of rules
of international law over Cameroonian domestic law., However, noting that ihe
Criminal Code provided that ratified and promulgated treaties should take
precedence over Cameroonian criminal law, they wished to know what was the status
of the many provisions of the Covenant that did not deal with criminel issues.
Moreover, it was noted that provisions that did deal with criminal issues usually
did not apply automatically but involved an obligation for the State party to
provide penalties in its own legislation for the crimes or offences they defined.
Consequently, it was asked whether such provisions had been adopted by the
Cameroonian authorities., It was also asked whether the provisions of the Covenant
could be invoked directly before the courts or the administration, whether the
latter could apply them directly and. if so, whether examples could be given.
Finally, it was asked whether any court could hear cases concerning human rights
violations regardless of the nature of the infringement and the special competence

of the court.



458, Members of the Committee also inquired whether the Covenant had been
published, whether it had been translated into the various languages spoken in
Cameroon and whether it had been distributed extensively, particularly within the
legal or administrative departments responsible for applying it. Additionally,
they wondered whether it was intended to establish a national human rights
commission in Cameroon, and whether there weie any non-governmental organizations
dealing with human rights issues in the country and, if so, what kind of working
relationship they had with the Government.

459, Members of the Committee requested more detailed information on the curreat
political régime in Cameroon., They noted in particular that notwithstanding the
constitutional provisions envisaging the institution of a multi-party system, the
country had decided upon a single-party system, the Democratic Assembly Party of
the Cameroonian People, while awaiting a change in people's attitudes to a
multi-party system. They asked why the Government continued to think the country
was not ripe for a multi-party system; whether the existence of a single party was
compatible with the provisions of the Constitution; and hot the opinions of other
political tendencies were taken into account under the current single-party

régime. Several members were also at pains to stress that an effective defence of
human rights went hand in hand with a muiti-party system. With regard to the
organization of elections in Cameroon, additional information was requested on the
requirements that had to be met by a political party in order to have a legal
existence; on whether movements had in effect expressed a desire to form political
parties; on the need for a candidate for the post of President of the Republic to
secure the support of "high-ranking traditional chiefe"; on the possibility for a
singl- party to present several candidates at the same election; and on the outcome
of the 1987 and 1988 elections. Lastly, clarification was sought about the meaning
of the term "indirect universal suffrage" used in article 2 of the Constitution.

460. With regard to article 3 of the Covenant, members of the Committee asked which
were the practical difficulties encountered by Cameroon on the subject of equality
of men and women. They highlighted the cases in which a widow was required to
observe a period of widowhood before she could remarry and in which a married woman
was required to produce her husband's authorization to be able to leave the
national territory and they inquired whether there were other instances of
inequality of men and women. They also inquired whether there was not a certain
degree of resistance to the right stemming from the population, particularly that
of the Muslim celigion, to equality of men and women in matters of succession; what
was the proportion of women in comparison with men in Parliament; and whether
Cameroonian courts were required to follow the judicial precedent of the Supreme
Court upholding the civil equality of men and women.

461, With regard to article 4 of the Covenant, members of the Commnittee expressed
their concern about the conditions in which a state of emergency might be
proclaimed in Cameroon. Noting that, in the past, the President of the Republic
had himself issued the decree proclaiming a state of emergency, they inquired to
what extent both the proclamation of the state of emergency and the enforcement
measures taken could be subjected to legislative or judicial control or
supervision. Further, they inguired which rights set forth in the Covenant could
be suspended during the state of emergency ard whether there was any machinery to
guarantee that the stipulations of article 4 paragreph 2, of the Covenant were
respected. In connection with tho extension of the state of emergency, they asked
vhether the President's option of extending the state of emergency for periods of
six months was not likely to keep the country indefinitely in this exceptional
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detailed information was requested about the annual meetings o. public prosecutors
to assess the progress made in the sphere of the protection of individual liberties
and in relation to the functions of the special operations brigade. Concern was
also expressed about the conditions of custody and in particular its extension
beyond the legal period of 96 hours. Clarification was sought as to whether
prisoners were held in administrative detention beyond the expiry of their
sentences because they had not repented and were believed to represent a continuing
threat. Further, explanations were requested about the detention of persons
sentenced for political reuasons, the right of anyone held in custody to be visited
by a lawyer and by members of his family, and conditions of detention for abandoned
children or persons suffering from mental problems. It was also inquired whether
habeag corpus uvxisted in Cameroon and, if so, how it was implemented.

467. With regard to articles 12 and 13 of the Covenant, members asked for
explanations on the restrictions to the right to leave Cameroonian territory,
particularly those relating to the reasons that justified leaving the country and
the obligation imposed on a Cameroonian national desiring to leave the territory to
prove that he was to provide himself with accommodation and to meet his own needs
and the obligation for a married woman to produce her husband's authorization.
Members commented that these conditions seemed to them to be incompatible with
article 12 of the Covenant. Furthermore, it was asked whether the passport of a
Came:oonian national who was present in the country remained in his possession or
was required to be deposited, whether it was necessary for nationals to obtain an
exit visa to leave the country and how the right to freedom of movement within the
country was applied in practice. Additionally, '* was inquired whether, in case of
expulsion, aliens had a right of recourse before an impartial body and whether such
recourse had a suspensive effect on the deportation order. Finally, in the case o~
alirns whose departure was oppc :ed by government departments, State-owned
establishments ar. partly State-owned companies, it was asked what particular
remedies were available to them against such decisions.

4if. In relation to article 14 of the Covenant, specific information was requested
on the way in which the independence of the judiciary was qguaranteed and on the
conditions for the recruitment, appointment and promotion of judges. In
particular, in view of the possibility for the President of the Republic to
designate persons to the Supreme Court when it ruled on constitutionsl effairs, it
was as<ed how the independence and impartiality of the Supreme Court could be truly
guaranteed. Members wished to have additional information on the spheres of
competence of military courts and their relationship with ordinary rourts. Noting
that these military courts could in certain cases try civilians, that their
proceedings were held in camera and that their decisions did not appear to be
appealable, several members inquired about the compatibility of these practices
with the provisions of article 14 of the Covenant. It was also asked what was
meant by descendants in the report according to which the accused could reject any
member of the judiciary whose impartiality he had serious cause to doubt. With
regard to the organization of the judiciary, additional information was requested
on th? courts of traditional (or customary) law and their relationship with the
courts of modern law; on legal aid, particularly for minors; and on the
organization of the defence and the period of time the accused person was allowed
for the jreparation of his defence. Further information was also sought on the
penalties applicable to minors aged 14 and over. Information was also sought on
the prssibility for the Ministry of Justice to order new hearings on all
pro-eedings relating to threats to state security and on the difficulties that
might arise.
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469. With regard to article 17 of the Covenant, members of the Committee sought
more information about unlawful entry and search of premises ordered by the
Ministry of the Armed Forces. Furthermore, it was asked whether there was any
monityring of the correspondence of banned political parties and, if so, under what
authority. It was also asked whether thers were any secret societies in Cameroon
and, if so, on the methods adopted to combat this phenomenon in view of the need to

protect privacy.

470. In relation to article 18 of the Covenant, members inquired about the legal
bases for the restrictions imposed on the exercise of freedom of religlon,
particularly with respect to the prohibition of certain sects, such as the
Jehovah's Witnesses, and their compatibility with the requirements of the article
and the limitations it authorized.

471, With reflerence to the freedom of expression, members of the Committee wished
to receive further information on prior censorship, which the law of

21 December 1966 made provision for, and on its compatibility with the requirements
of article 19 of the Covenant, It was further asked whether spreading false news
was an offence under Cameroonian law and, if so, whether the burden of proof lay
with the accused or with the public prosecutor. Additional information was also
sought on the issue of the state monopoly of the audio-visual media, particularly
with regard to the special provisions made for private bodies. Referring to the
dangers for the freedom of expression created by a monopoly of this kind, members
sought iuformation on the regulation of the use of information organs by citizens.
Firally, clarifications were also sought on the right of reply provided when an
individual had incurred charges prejudicial to his honour.

472. In respect of articles 21 and 22 of the Covenant, members inquired as to how
the rights of association and of peaceful assembly and the right to strike were
regulated, how many trade unions there were in Cameroon and how the conciliation
and arbitration procedures prior to the exercise of the right to strike

fuuctioned. Additionally, it was inquired whether the right to peaceful assembly
was accorded to aliens as well as to citizens and, if so, what legislation governed
the holding of meetings by aliens.

473. Concerning articles 23 and 24 of the Covenant, members asked whether there
were instances of resistance to modern law in respect of the consent of spouses to
marriage, according to what criteria dispensations from the minimum age for
marriage could be granted and whether there was a difference in status between
legitimate children and illegitimate children, particularly in questions of
succession. Information was also sought on the practical application of the
provisions relating to the limitations on the parents' choice of name and first
name for their child.

474. Pointing out that the provisions of article 25 of the Covenant were not
confined to the exercise of the right to vote and could not be equated with the
right to self-determination, members sought additional information on the
application of this provision in Cameroon. 1In particular, they requested more
detailed information on the subject of admission to the Civil Service and the equal
participation of Cameroonians, particularly those coming from the north of the
country or from provinces formerly under British trusteeship, in the affairs of the

country.
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475. In connection with article 27 of the Covenant, members wished to obtain more
information on the day-to-day situation prevailing in the country in respect of the
rights of minorities and on the ethnic composition of the population. 1In
particular, it was asked what measures were taken to preserve the cultures,
languages and religions peculiar to certain regions and to better integrate certain
ethnic groups such as the "bamilékés" into the political life of the country.

476. In reply to questions concerning the status of the Covenant in Cameroonian
law, the representative of the State party explained that the provisions of the
Covenant had been incorporated in the legal system of Cameroon. He added that once
an international instr'ment had been ratified by the President acting with the
authority of the legislative, the provisions of that treaty automatically became an
integral part of domestic legislation. Freedom and equality had always to be seen
against the political background and the existing legal system, whose archaic
structures had been criticized by the President himself. However, a new dynamic
policy was being pursued with the aim of establishing a genuine democracy in which
all citizens would be free to act as they wished under the law and a charter of
basic freedoms was to be promulgated shortly. Although a single-party political
system was in force at present, pluralistic democracy was the ultimate aim.

477. Commenting on questions raised@ under article 3 of the Covenant, the
representative drew attention tc the fact that several key posts in the Government
were held by women, including that cf Ambassador to the European Commission at
Brussels, and that there was no discrimination between men and women candidates for
posts in the public service. The requirement that a woman must obtain her
husband's permission before applying for a visa was not in any way contrary to the
provisions of the Covenant and was intended solely to preserve and strengthen the
stability of family life,

478. Referring to a rumber of questions raised and observations made in connection
with articles 7 and 10 of the Covenant, the representative recalled that his
country had ratified the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment and had submitted an initial report to the
Committee against Torture.

479. With reference to article 9 of the Covenant, the representative stated that he
was unaware of the existence of any special police brigade.

480. In reply to questions raised in connection with articles 12 and 13 of the
Covenant, the representative of the State party said that visa charges were fully
justifiable in view of the expenses that might be incurred in connection with
repatriation and that therefore the procedure could not be regarded as
discriminatory.

481. In reply to questions raised by members of the Committee concerning article 14
of the Covenant, the representative said that although appcinted by the rxecutive
the judiciary was, in fact, highly independent. The crucial question was not so
much the system of appointment of members of the judiciary but the quality of
justice dispensed. No disciplinary action had ever been taken against any judge in
Cameroon in respect of any judgement rendered. With regard to the nomination and
promotion of judges, a strict seniority roll of serving judjes was maintained by
the Ministry of Justice and promotions were approved by the President on the advice
of a Higher Council composed of senior judges and magistrates, the possibility of
political bias thus being excluded. Steps had been taken to ensure that trained
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and licensed lawyers were available throughout the country to provide legal advice
and assistance to those requiring it. Referring to concerns expressed about
military tribunals, the representative explained that provisions had been made,
save in case of violations of arms regulations, for persons convicted by the
military tribunals to appeal to a higher instance.

482. Regarding questions raised under articlo 19 of the Covenant, the
representative emphasized that it was only natural that the State should retain the
right to exercise a sufficient measure of supervision. Moreover, the press in
Cameroon was regarded not only as a means of disseminating information but also as
an educational inatitution, providing the framework within which citizeans could
learn how to live in freedom, stimulating a form of socizl dynamism for the
achievement of national unity and encouraging creative participation in public
affairs. A proof of the success of the press in performing that role was afforded
by the fact that Cameroon was ahead of many countries in respect of the degree of
popular participation in public affairs and access to the public service.

483. Lastly, with respect to article 27 of the Covenant, the representative said
that many "bamilékés" occupied leading positions in the economic sector.

484. Members of the Committee thanked the representative of the State party for his
co-operation. They observed, hcowever, that, while he had endeavoured to reply to
some questions, many important ones had remained unanswered. The concerns of
members in respect of issues such as those relating to the detention system, the
military courts, freedom of assocliation, rights of minorities, equality of the
sexes and the single-party system, in particular, had not been allayed. Some of
the information relating to censorship and to the internal structure and evolution
of the country also gave grounds for special concern. Members of the Committee
expressed the hope that the Committee's observations would be brought to the
attention of the Government and would be taken into acconat in preparing Cameroon's
second periodic report.

485. The representative of the State party assured the Committee that its
recommendations would be conveyed to the Government and that the second periodic
report of his country would contain answers to the questions that had remained
unanswered.

486. In concluding the consideration of the initial report of Cameroon, the
Chairman welcomed the State party's clear intention to engage in a dialoque with
the Committee. He thanked the representative for his efforts to reply to the
Corxaittee's questions but nevertheless regretted that, owing to the absence of
experts from the capital, it had not been possible to have a more comprehensive and
successful dialogue. It was all the more important, therefore, that the second
periodic report of Cameroon should be submitted in good time and that the government
representatives sent to present it should be sufficiently well informed to answer
the Committee's legitimate questions.

Mauritius

487. The Committee considered the second periodic report of Mauritius
(CCPR/C/28/Add.12) at its 904th to 906th meetings, held on 17 and 18 July 1939
(CCPR/SR.904-906).
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488. The report was introduced by the representative of the State party, who
apologized to the Committee on behalf of the Government of Mauritius for the
extremely late submission of the second report. The delay had been due to various
factors beyond the Government's control, in particular, an internal re-organization
that had given rise to three general elections in a very short pericd. He assured
the Committee that the Government of Mauritius would make every effort to ensure
the early submission of the third periodic report, which would co..tain any
information it had not been possible to provide at the current session of the
Committee.

489, Members of the Committee asked for an explanaction of the reference in
paragraph 8 of the report to judgements of the Supreme Court in which the Court had
referred to provisions of the Covenant and for examples if possible. They also
asked for further information on the efforts made in Maurltius to inform the
population at large of the provisions of the Covenant and on any special activities
undertaken by the Government of Mauritius to inform the population of the right of
every person who believed he had been the victim of a vioiation of any of the
rights guaranteed in the Covenant to address a communication to the Human Rights
Committee under the Optional Protocol. Members of the Committee asked whether
there were factors or difficulties that might possibly be hindering the
implementation of the Covenant.

490. Members of the Committee also asked whether the revision of legislation and of
certain parts of the Constitution to bring Mauritian legislation more into line
with the Covenant was continuing and what areas were currently being dealt with;
what was the legal force of the Covenant in the Mauritian Constitution and
legislation; which laws gave effect to the provisions of the Covenant; which
guarantees mmight be suspended in a state of emergency and, in particular, whether
article 16 of the Mauritian Constitution could be suspended. They wished to have
more information on the exact competence of the Supreme Court, for the report did
not indicate clearly whether that body had powers equivalent to those of a
constitutional court: was it the Supreme Court that decidad whether a law was
constitutional, and if so, what was the procedure followed to invalidate a law?

491. Referring to paragraph 7 of the report, members of the Committee asked for
clarifications of the terms "two-fold" and "democratic society". KNoting that the
report was extremely brief, they said they would have liked more information on
events in the country during the 10 years that had elapsed since the Mauritian
Government's submission of its initial report.

492. Replying to questions raised by members of the Committee, the representative
of the State party cited two cases where reference had been made to provisions of
the Covenant, including a case where a defendant's conviction had been reversed
because of the failure of the authorities to inform him of the charges he faced in
a language he could understand, as provided in paragraph 3 (f) of article 14 of the
Covenant. He explained that the provisions of the Covenant were mentioned in
trials only occasionally, for reference was usually made to the Constitucion.
Concerning action by the Government to inform the population of the provisions of
the Covenant, he said that only representatives of certain professions - such as
judges, lawyers and journalists - were familiar with the Covenant in detail: the
rest of the population took little interest in international human rights
instruments. However, the Covenant was regularly quoted in newspapers, the
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National Assembly and the courts when a case involving a possible human rights
violation arose; various human rights' defence groups and assoclations were alsgo
familiar with the provisions of the Covenant. Regarding difficulties, he said it
was not easy to single out any specific ones but he was certain that they existea
in Mauritius, as in all countries.

493. In Mauritius, it was not necessary to adopt a law to give effect to a
particular provision of the Constitution. Neither was it necessary to repeal a law
that the Supreme Court had declared to be contrary to the Constitution: such a law
would automatically become null and void. In Mauritius, the Supreme Court had the
pover to declare a law unconstitutional; no appeal was therefore possible, except
to the Privy Council in London, a procedure that had never been used. The Covenant
did not have the force of law as such, but was applied in practice, since all its
provisions were reflected in the Constitution. Furthermore, with time, laws were
being adopted or abolished continually to bring legislation more into line to the
Covenant. 1In Mauritius there could be no derogation from the Constitution with
regard to essential rights such as the right to 1life, habeas corpus, protection
against torture or slavery. Other derogations should not be contrary to the

Covenant.,

Self-determination

494. Regarding this question, members of the Committee asked what Mauritius's
position was concerning the right to self-determination of the South African,
Namibian and Palestinian peoples; whether Mauritius had taken measures to prevent
public or private support for the apartheid régime of South Africa; what the
current status of the Chagos Archipelago was under international law; and whether
the population of the Archipelago had been asked its opinion about
self-determination, including the possibility of being united with Mauritius.

495. Members of the Committee also wished to know the results of the diplomatic
efforts undertaken to recover that territory, as well as future prospects or
possible difficulties. They asked for more information concerning the inhabitants
of the Chagos Archipelago who had been displaced in 1965, in particular their
current social and political status and whether they still wished to return to the

Archipelago.

496. In his reply, the representative of the State party said that his country, as
a member of the Organization of African Unity and the United Nations, had supported
all United Nations resolutions concerning the right to self-determination ¢ f the
South African, Namibian and Palestinian peoples. That stand had been reaffirmed by
the Prime Minister of Mauritius in his statement before the General Assembly on

12 October 1988, in which he had rronounced himself in favour of the restoration of
all of the Palestinians' rights. Regarding measures taken to prevent any public or
private support for the apartheid régime of South Africa, he stated that his
delegation was happy to have the opportunity to clarify the situation in view of
the concerted campaign regarding Mauritius' relations with South Africa. While it
was true that certain private enterprises continued to have ties with South Africa,
the existence of such ties had to be seen in the context of the strong
administrative and economic links that had existed between South Africa and
Mauritius during the British colonial era, the fact that South Africa was
geographically the nearest country to Mauritius on the continent, and the continued
existence of family connections between some of the inhabitants of the two
countries. However, the Government had sought to reduce such relations with
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South Africa, which were already limited, even further over the past several years
and there had been reductions during that period in the level of imports, exports,
investment and tourism.

497. The Chagos Archipelago, which had been separated from Mauritius in 1965, that
is, before independence, had been combined with other territories to form a new
colony, the British Indian Ocean Territories. At that time, all Mauritians in the
Archipelago had been brought back to Mauritius, and in 1968, at the time of
independenca, the Mauritian citizenship of persons from the Chagos Archipelago had
been retained under article 20.4 of the Constitution. Those who had been living in
the Archipelago before separation were Mauritians and had always been considered as
such,

498, Mauritius had never given up the idea of obtaining the restitution of the
Chagos Archipelago and was making every effort to mobilize international public
opinion to that end. The entire Mauritian community was working to obtain the
return of the Chagos Archipelago to Mauritian territory and the former inhabitants
of the islands were prepared to return there.

State of emergency

499. Members of the Committee asked for indications of the legal provisions in
Mauritius with regard to the imposition of a state of emergency and for
clarifications on their conformity with article 4, paragraph 2, of the Covenant.
They also asked for clarifications on the provisions of article 18 of the
Constitution, which in their opinion were less strict than the corresponding
provisions of the Covenant, and for information as to who actually took the
decision to proclaim a state of emergency in Mauritius.

500. The representative of the State party replied that article 18 of the Mauritian
Constitution set forth the derogations from fundamental rights and freedoms that
were authorized under the state of emergency. He explained that the state of
emergency was proclaimed by the Governor-General (representative of ller Majesty the
Queen) and that the proclamnation was preceded by consultations between the Head uf
State, the Prime Minister, the Cabinet and the Governor-General. The proclamation
had to be confirmed by a two thirds majority vote of the members elected to the
Legislative Assembly (Parliament),

501. Regarding the use of terms in article 18 of the Constitution that differed
from those of the Covenant, he said that in his opinion the only possible
interpretation of that article was that of public emergency in the meaning of the
Covenant, i.e. circumstances threatenirg society itself and the natiocn., The
difference between the terms used could not be interpreted as authorizing the
proclamaticn of a state of emergency under circumstances other than those set forth
in the Covenant. The provisions of the Constitution relating to the state of
emergency had to be considered in the light of his ccuntry's special situation and
understood in terms of the nature of its institutions.

502. Members of the Committee asked whether significant inequalitiss still existed
between spouses with regard to marriage, during the marriage and at its
dissolution, even after the recent revision of the Civil Code. They asked for
further information on the duties and functions of the Ministry of Women's Rights
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and Family Welfare and on the activities of the National Women's Council and the
effectiveness of its work. With regard to the treatment of foreigners, they wished
to know in what respects, apart from political rights, the rights of foreigners
were more limited than *~hose of nationals. Members of the Committee also asked to
be supplied with further information in accordance with the Committee's general

comment No. 15 (27).

503. Noting that article 16, paragraph 3, of the Constitution did not mention
either language or sex as grounds for discrimination, members of the Committee said
that those two elements should be mentioned if the text of the Constitution was to
be fully in conformity with that of the Covenant. They wished to know the meaning
of the sentence "tradition and cultural patterns still cause some differences in
the lives of men and women" and whether the application of the three matrimonial
régimes had raised problems, given the religious and cultural difficulties.
Clarifications were requested concerning the contractual régime entered into by the
spouses at the time of marriage. They also asked whether foreign women who married
Mauritians could keep their original nationality or whether they automatically
acquired their spouse's nationality. Members also asked what percentages the
various communities represented within the Mauritian population and to what extent
each of those communities participated in public affairs.

504. Replying to the questions raised, the representative of the State party said
that in Mauritius, not counting minorities, the population was divided, from an
electoral point of view, into four major categories according to origin: the
Chinese; what was generally termed the 'general population"; the Hindus:; and the
Muslims. Members of all of these groups having the necessary qualifications could
seek public office or election to the Assembly without any legal or practical
obstacles. Under the Constitution, eight seats in the Legislative Assembly were
reserved to ensure a certain equilibrium in the representation of the various
electoral groups. With regard to the prohibition of discrimination based on
language, he said that nothing in the Mauritian Constitution provided for either
advantages or disadvantages linked to language. In practice, for several years all
the communities had been able to promote the use of their own language and to study
in their language in the public schools.

505. Referring to questions on the matrimonial régimes, he said that in Mauritius
there were no significant inequalities between spouses under the law, but it was
more difficult to state that there were no significant inequalities between spouses
in practice, given the mult: racial nature of the Mauritian nation where each ethnic
group had its own traditions. The Mauritian authorities made every effort to amend
or eliminate legal provisions that did not guarantee equal treatment between men
and women, for example, with regard to employment, and they had revised the Civil
Code provisions on marriage. The National Women's Council had also been active in
making women better aware of their rights regarding such matters as marriage and
divorce and in respe~ of their children, and special consultative groups had also
been established to assist women in dealing with their problems. A certain amount
of progress in improving the condition of women had already been achieved, as
illustrated by the increased participation of women in public life and in sports.

506. He said that, in practice, the matrimonial régimes had not raised any problems
so far. The contractual régime entered into by the spouses at the time of marriage
was not a very widely used procedure; contracts of that type had never given rise
to any inequalities and had never been contested in the courts. He stressed that,
if a marriage contract freely entered into by the spouses proved to be at odds with
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the principles of the law and human rights, the Supreme Court would not recognize
the validity of the contract. Women who married foreigners retained their
Mauritian citizenship unless they made a formal act of renunciation.

Right to life

507. With reference to that issue, members of the Committee wished to know how
often and for what crimes the death penalty had been imposed and executed since the
consideration of Mauritius' initial report; whether there had been any further
developments since the submission of the report concerning the appeals of the
persons sentenced to desth for drug trafficking; what were the rules and
regulations governing the use of firearms by the police and security forces; and
whether there had been any violations of these rules and regulations and, if so,
what measures had been taken to prevent their recurrence. With regard to the
problem of drug consumption and drug peddling, the representative was asked to
comment on the recommendations or findings of the Parliamentary Select Committee
and the Commission of Inquiry, as well as on the effectiveness of the campaign
against drug abuse and addiction. Members of the Committee alsn wished to have
additional information on article 6 of the Covenant, in accordance with the
Committee's general comments No. 6 (16) and 14 (23).

508. Some members expressed their concern about the reintroduction and application
of the death penalty for drug traffickers irn Mauritius after a 23-year moratorium
and said that to extend the death penalty to all cases of drug trafficking,
including those involving the sale and consumption of unprocessed coca leaves, was
an excessive measure. In the same connection, they wished to know what minimum
quantity of drug possession constituted trafficking, whether the possession of that
quantity was enough to shift the burden of proof on to the accused person and which
dangerous drugs were subject to government authorization. Members also wished to
know what discretion a judge would have in pronounciry sentence and why trial by
jury had been abandoned; why drug trafficking was considered serious enough to
warrant the establishment of a system that did not exist in other countries; what
had prompted the enactment of so far-reaching a law; and whether any additional
steps had been taken or were contemplated to bring about a reduction in drug
trafficking.

509, Members also wished to know whether citizens had a right to the possession and
use of firearms in self-defence, whether special licences were required for such
weapons and whether the police were permitted to carry machine-guns and other
sophisticated firearms.

510. In his reply, the representative of the State party explained that the
offences for which capital puiaishment could be imposed were treason, murder and the
recently enacted offence of importing dangerous drugs. The death penalty had not
been imposed for treason since the submission of the initial report. Two
executions for murder had taken place in 1984 and 1987, The new law imposing the
death penalty for the import of drugs had been passed in 1986. There had been two
convictions in 1987. Since the submission of the report, there had been a further
conviction for the import of drugs in which an appeal to the Privy Council was
under consideration. The death sentence was likely to be imposed only on persons
having in their possession a sufficiently substantial quantity of drugs to justify
the conclusion that they were drug traffickers. In addition to the introduction of
the death penalty for drug trafficking, an amendment to the Dangerous Drugs Act had
also increased the penalties for a number of other drug offences, with the result
that drug trafficking was largely under control.
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511. The types of drug trafficking that involved the death penalty were listed in
the Drug Act. As regards coca leaves, the Government's concern had been not so
much with consumption as with importatio.a of and traffic in coca leaves.
Psychotropic substances were not included in the list of dangerous drugs but prison
sentances and/or fines were imposed <. persons found to be in porsussgion of such
substances, It was up to the court to decide in each individual instance whether
an accused person was or was not a drug trafficker. Trial by jury Lad been
abandoned in such cases to prevent tampering with jurors. Judges were empowered to
impose the death penalty for drug trafficking just as in cases of murdev,

512. Regarding the presumption of innocence, the representative said that it was
quite clear under the system of law obtaining in Mauritius that the burden of proof
rested on the prosecution and that the accused enjoyed tne right of silence, If
drugs were found in a person's luggage and the court was satisfied that he had no
knuwledge of their presence, he could not be convicted under any circumstances.
The mere possession of dangerous drugs without any proof of guilty intent was
insufficient to obtaiu 1 conviction. Mauritius was co-operating with several
States to eliminate the threat of widespread traffic in drugs but this did not
affect the imposition of the death penalty for drug offences. Indeed the
imposition of such penalties on convicted drug traffickers was also likely to
benefit othe. ceuntries.

513. The law governing the use of firearms by the police and security forces was no
different from that applying to any member of the public. The police did not carry
machine-guns, only hand-guns. There had been no cases in recent years of injuries
caused by firearms. Firearms could only be carried by rmambers of the public if
they were in possession of a licence issued by the Commissioner of Police. A
Firearms Act and Firearms Regulations were in force and the situation was well
under control.

detainees

514. With reference to that issue, members of the Committee wished to know what
proportion of persons charged with criminal offences were denied release with or
without bail pending trial; what was the average length of detention for persons
who remained in custody pending trial; ho' quickly after arrest a person's family
was informed and how soon after arrest { -rgon could contact his lawyer; what was
the current status of the Reform Institutions Bill, which, Aipter alia, would
formally outlaw caning in prisons; whether the United Nations Standard Minimum
Rules for the Treatment of Prisoners were complied with and whether the relevant
regulations and directives were known and accessible to prisoners; whether prison
authorities still resorted to the application of a bread and water diet for a
period of seven days to one month as a means of punishment and, if so, how common
was that practice; and what was the minimum age at which a person could be held
criminally responsible.

515. Members also wished to know why the time-limit for bringing an arrested person
under judicial control was not legally defined; why in Mauritius persons could be
imprisoned for failure to pay a debt; whether the offence for which a debtor could
be imprisoned was failure to pay a debt or contempt of court; and whether bail was
automatically disallowed for certain categories of uoffences. They also sought
additional information on the enforceable right to compensation for anyone who had
been a victim ot unlawful detention; on the Act enabling the competent minister to
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refer labour disputes tuv compulsory arbitration, which might result in the
imposition of forced labour; and on the regulation relating to the liability to
imprisonment of persons without visible means of support. It was also asked what
the minimum age was at which a person could be imprisoned or held criminally
responsible.

516. Replying to the questions raised by members of the Committee, the
representative of the State party stated that the number of cases in which bail was
denied was very small. The Bail Act No. 13/1989 had considerably relaxed the
conditions for bail. Persons arrested on charges of murder or the importation of
drugs were systematically refused bail, but bail was always considered for other
categories of offences, including manslaughter. A person charged with murder might
be held under arrest during preliminary investigation for a period of up to 8 or
even 12 months, in other cases much less (1 to 3 months). The families of arrested
persons were normally informed immediately. The Reform Institutions Bill was now
on the statute-book as the Reform Institutions Act No. 35/1988. In consequence,
caning and bread and water diets in prisons were no longer legal. The minimum age
at which & person could be held criminally responsible had not been specifically
laid down by the Parliament, bLut sections 44 and 45 of the Criminal Code gave an
age of 14, below which offenders were not deemed to be criminally responsible.
Mauritian law also contained special provisions ensuring that young people were
tried separately in juvenile courts and that the punishment applicable to them was
modified as compared with that reserved for adult offenders. In the case of
unlawful detcrntion by a police officer, the State was responsible for payment of
damages.

517. There was no record of trade union officials being imprisoned on account of
lawful trade unrnion activities; nor was there any case of workers in either the
public or private sector being imprisoned for taking part in strikes, even where
such strikes were unlawful, Cases of forced labour, except in connection with
luwful prison sentences, were inhuman and there was no provision for such practice
in law. Imprisonment was not ordered automatically tor simple refucul Lo pay a
debt but only if and when the court was satisfied that the person had -2 means to
pay but was still wilfully refusing to do so. While such & person c¢dula he
incarcerated, he would be inmediately released upon payinug the debt.

Rignt to a fair trial

518. With regard to that issue, members of the Committee wis*2d to rec-ive
necessary additional informat.on on article 14 of the Cove'ian%, pursuant to the
Committee's general comment No. 13 (21). They also asked whetier any steps were
contemplated vo enact legislation prcviding for compensation to persons wrongfully
convicted or imprisoned, in accordance with the requirement in article 14 (6) of
the Covenant.

519. In connection with section 4 of .he Official Secrets Act, a member pointed out
that the provisions contained therein appeared to lay the burden of proof on the
accused and therefore seemed to be contrary to article 14 (2) of the Covenant
concerning the presuwnption of innocence.

520. Peplying to the questinns raised, the represantative of the State party stated
that che Committee's general comment No. 13 (21) was very helpful to the legal
profession and to the members of the judiciary, but the Constitution of Mauritius
contained its own detailed rules concerning due process in section 10. The right
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to claim damages had always existed under Mauritian law and the country's Civil
Code made satisfactory provision for remedy in such circumstances. The Official
Secrets Act, which had been enacted to protect cabinet documents, sought not to
upset the established rule concerning the burden of proof but merely to provide
that, if a document had been published with lawful authorization, that fuct should
be established by the publisher. Requiring the publisher to furnish proof of
authorization was a requirement that 4did not contravene tiae presumption of
innocenre or the Covenant's provisions.

Freedom of movement and expulsion of aliens

521, With reference to that issue, members of the Committee wished to know whether
any restrictions on the freedom of movement or residence of aliens had been adopted
pursuant to section 15 (3) (d) of the Constitution; whether appeals against
deportation orders had suspensive effect; and whether the permissible restrictions
under Mauritian law, "complying with norms that were reasonably justifiable in a
democratic society" were the same as those permitted under the Covenant.

522, In his repiy, the representative of the State party declared that there were
no restrictions on the freedom of movement or residence of aliens in Mauritius,
Appeals against deportation orders did not have suspensive effect but, in practice,
the person against whom the order had been made was usually allowed to stay in the
country pending a decision. If the authorities decided to enforce the order, the
person could request a court injunction to prevent the expulsion from being carried
out before the hearing had been voncluded. The phrase in paragraph 27 of the
report and the one in article 12 of the Covenant carried the same implications.,

Right to privacy

523, With reference to that issue, members of the Committee requesced additional
information on article 17, in accordance with the Committee's general comment
No. 16 (32); and concerning the law and practice relating to permissible
interference with the right to privacy and to the collection and safeguarding of
personal data.

524, Responding to questions raised by members of the Committee, the representative
of the State party pointed out that interference with privacy by the State was
permissible in criminal investigations provided that a court order had been
obtained on che basis of information given under ocath. Interference by private
persons was governed by the Civil Code. There had so far been no need for
legislation ccncerning personal data in Mauritius since no private or public
ingtitvtion systematically collected such data except in the field of taxation,
electoral law and pension rights,

Freedom of religion and expression: prohibition of propaganda for war and advocacy
of national, racial oy religious hatred

525. In this connection, members of the Committee asked for further information
concerning the limitations on freedom of the press and the media permitted by law.
Thoy wondered whether propaganda for war was prohibited by law, in conformity with
article 20, paragraph 1, of the Covenant.
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h26. They also asked why the draftecs of the new 1985 law had found it necessary to
#dd the offence of contempt of .he Government to the current Criminal Code, when
the offence of slander was already provided for, whether legal proceedings had been
instituted in application of that lew and why it had been felt necessary to add the
offence of publication of "false reports" to the Criminal Code. In the opinion of
members of the Committee, there was a problem of compatibility with article 19 of
the Covenant and, in that connection clarifications were requested on the 1970 Act,
in particular the rights and remedies available to the accused and who decided
whether certain news was seditious. Members also noted that article 12 of the
Mauritian Constitution did not provide for freedom to 'seek, receive and impart
irformation and ideas" as stated in article 19, paragraph 2, of the Covenant. They
asked whether theru were legislative provisions in that area and, in particular, to
what extent journalists wero able to obtain information from the autherities or
have access to official files, whether radio stations in Mauritius broadcast
programmes in several languages and how air time was divided among the various
language groups. §Some members of the Committeve asked for clarifications of the
exprossion "except with his own cunsent" in article 12 of the Mauritian
Constitution and on the compatibility of article 296 of the Criminal Code with the
corresponding provisions of the Covenant. Some members of the Committee also asked
whether the State provided subsidies to the various religious denuminations or
associations for their schools.

527. The representative of the State party, replying to the questions raised hy
members of the Committee, stated that freadom of the press was guaranteed in his
country and that the Committee need not be concerned by certain legislative
provisicns that had been adopted in that area. Conceruning the publication of
"false reports", he explained that the false nature of published reports did not in
itself lead to a conviction if there had heen no criminal intent. He said that the
1985 law and article 296 of the Criminal Code, which certain mambers of the
Committoe had found unduly repressive, had never been used as a basis for legal
progsecutions. In the opinion of the Govermment ~f Mauritius, freedom of the press
did not mean fraedom to publish false or distorted information. lowever, it did
include the right to criticize the Government, its policy or positions, and that
right was in no way suppressed. The omission of the words "to seek" information
from article 12 of the Constitution by no means meant that freedom of expression
and information was limited in Mauritius. In his opinion, the freedom o "receive
and impart" information set forth in article 12 of the Constitution included the
freedom to seek information and, on that basis, the inability to exercise that
right could be considered by the courts as a violation of the provisions of the
Constitution.

528. Corncerning subsidies to educational establishments, he said that there was no
discrimination and that all establishments were subsidized sufficiently to pay
their staff and to ensure their proper opsratinn. Concerninng the reference to air
time, he pointed out that it was quite difficult to divide it equully among all the
language groups, since Mauritius had only one radio station for a trilingual
population. However, offorts were made to distribute the programmes among the
different languages equitably, The problem of propaganda for war had never arisen
and the law made no provisica ia that regard. However, the implementation of other
legal provisions prohibiting the advocacy of insurrection or violence could have
the same result as a specific law. Concerning the implementation of the articles
of the Public Order Act, which provided for the closure of printing houses, he said
that his Government would provide the Committee with detailed information in a
written note.
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Freedom of assembly and association

529, Members of the Committee requested information on the number and composition
of trade unions in Mauritius; on legislation and practice with regard to the right
of peaceful assembly; and on the conditions restricting the right to strike
contained in the Industrial Relations Act of 1973.

530. Replying to the questions raised by members of the Comnittee, the
representative of the State party said that the establishment and operation of
trade unions were governed by the Industrial Relations Act. As at 31 December 1987,
Mauritius had 313 trade unions, of which 10 were federations; that number had now
risen to 331, The conditions for joining a union were also governed by that Act,
which provided for complete freedom in that area. Concerning the right of peaceful
assembly, he informed the Committee that the competent authorities were the courts,
in the first instance, followed by the permanent arbitiation court. The
Commissioner of Police had to be informed before a public meeting was held; if he
refused authorization, it was possible to apply to a court. The purpose of the
restrictions as far as strikes were concerned was to provide for a cooling off
period. If those procedures failed, a strike notice had to be submitted to the
Minister for Labour. The only recent example of a strike had been a major strike
of the entire civil service at the beginning of June 1989,

Protection of the family and of children

531, Members of the Committee asked for further information on the activities of
the Ministry of Women's Rights and Family Welfare and on the activities of the
National Adoption Council since its establishment in 1987, in particular, whether
the Council had been able to eliminate abuses in the adoption of Mauritian children
by foreigners. They asked whether a mother of Mauritian nationality could transmit
the nationality to her child born outside Mauritian territory, as provided by
article 23 of the Constitution in the case of the father,

532, Members of the Committee also asked whether the lack of distinction between
legitimate and natural children also extended to children born of adultery and, if
so, what possibility the parents had of legitimizing them, and whether natural
children and children born of adultery had the same rights as legitimate children
with regard to inheritance. With reference to the serious problem of children
taken out of a country illegally, they asked whether the National Adoption Council
was also empowered to inquire into that type of illegal practice, whether cases of
that nature had been brought before the courts in Mauritius and, if so, what
sentences had been handed down against nationals and foreigners. Was corporal
punishment practised in the schools and, if so, in what form?

53, Replying to the questions asked by members of the Committee, the
representative of the State party said that the Ministry of Women's Rights and
Family Welfare, in particular, made available to the public the services of
lawyers, doctors, psy~hologists and nutritionists. An amendment to the Civil Code
that entered into force in 1982 had abolished the distinction between legitimate
and natural children, but that did ot apply to children born of adultery. The
National Adoption Council had begun its functions in 1988. 1In that year, there had
been 69 adoption requests, of which 62 had been approved. The Council was
empowered to inquire into the activities of certain organizations that obtained
children for foreigners, In a number of cases, facts had been brought to the
attention of the police. He explained that, under articles 23 and 27 of the
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Constitution, a mother of Mau.itian nationality could not transmit the nationality
to her child born outside Mauritiar territory. Corporal punishment was not
authorized in Mauritian schools.

Right to take part in the conduct of public affairs

534. Members of the Committee asked to be supplied with statistical data concerning
the proportion of women and minorities elected to office and in public service.

535. The representative of the State party replied that there were more women than
men in his country's public service. There were currently three women in
Parliament, one of whom, a Hindu, was also the Minister for Labour; there were no
statistics regarding minorities. Mauritius might be described as a nation of
minorities, since there were about 30 or so of them, and it could not be said that
any one dominated the others. For electoral purposes, for reasons of convenience,
they were divided into four major categories: persons of Indian, African and
Chinese descent and Muslims. No problems arose concerning participation of members
of minorities in public service.

Rights of minorities

536, In this connection, members of the Committee wished to know whether there were
particular difficulties and factors that might affect the enjoyment by minorities
of their rights under the Covenant and, if so, what measures had been taken to
remedy them. Noting with satisfaction that minorities' rights appeared to be well
protected in Mauritius, some members asked whether that was simply so in practice
or whether there were special legal provisions to that effect.

537. The representative of the State party replied that, in his country, no law
conferred a particular right on any special community. The law simply permitted
all individuals to enjoy their rights in any way they pleased, All communities
genuinely enjoyed the rights granted to them. That situation was reinforced by the
existence of the French, African and Chinese Cultural Centres and the

Mahatma Gandhi Cultural Centre, There was no law prohibiting any particular
community from enjoying all its cultural rights and expressing itself, in music, in
song, or in prayer. If the Government of Mauritius had more means at its disposal,
it would provide for even greater enjoyment of those rights.

General observetions

538. Members of the Committee expressed -heir satisfaction and thanked the
representative of Mauritius, noting that his replies to the Committee's questions
had been frank and full and that the dialogue between the Committee and the
Mauritian delegation had been fruitful. While regarding the human rights situation
in Mauritius as satisractory, they expresced concern with respect to some
provisions in current Mauritian legislation, especially regarding the death penalty
and the fairness of proceedings in that area; freedom of expression and freedom of
the press; non-discrimination in connection with article 16 of the Mauritian
Constitution; the presumption of innocence in the context of the Official Secrets
Act; trade-union freedoms; and the treatment of children born of adultery.

539, The representative of the State party assured the Committee that the

Government of Mauritius was resolved to respect both the spirit of the Covenant and
the Constitution of the country.
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540. Concluding the consideration of the second periodic report of Mauritius, the
Chairman again thanked the Mauritian delegation for the constructive manner in
which it had conducted its dialogue with the Committee. He believed that the
delegation had been able to form a clear idea of what the members of the Committee
thought of the human rights situation in Mauritius and to consider their arguments,
and that it would now be able to transmit the Committee's observations to the
Government of Mauritius,

ltaly

541. The Committee considered the second periodic report of Italy (CCPR/C/37/Add.9)
at its 908th to 9l12th meetings on 19, 20 and 21 July 198¢ (CCPR/C/SR.908-912).

542. The report was introduced by the representative of the State party, who
emphasized the importance that the Government of Italy attached to the protection
of human rights and reminded the Committee that his country had ratified all the
main international human rights instruments. He added that such an undertaking
pPlaced an increasing burden on the Interministerial Committee on Human Rights.

That burden, indeed, had caused a delay in the submission of the report and made it
necessary to improve arrangements for the implementation of obllgations under those
international instruments.

543. Referring to developments since the preparation of the report, he stressed the
considerable efforts that had been made to improve the legislation relating to
civil and penal procedures. The major development in the field of penal procedu.2
was the forthcoming entry into force, in October 1989, of the new Code of Penal
Procedure. The Code was designed in particular to ensure complete equality of
treatment between defence and prosecution, to guarantee persons suspected of
criminal offences direct and immediate access to the judge, and to reduce the
length of the penal procedure by introducing the principle of cross-examination.
To supplement the efforts made to reduce the length of judicial procedures, a bill
aimed at establishing the institution of a justice of the peace to deal with minor
civil cases had been submitted to Parliament on 17 January 1989,

544. Regarding freedom of religion, the Constitutional Court in a recent ruling had
confirmed that religious instruction in secondary schools was purely optional.
Furthermore, a bill considered by Parliament was aimed at recognizing the total and
unconditional right of conscientious objectors to perform civilian service instead
of military service, and at making them subject to the civil rather than military
courts,

545. Lastly, with reference to article 19 of the Covenant, he - ated that an act of
February 1987 sought to ensure transparency in the transfer of uwnership of
newspapers, to monitor any activities that might result in the concentration of
information, and to sanction, by annulment, any transaction that was li-ble to give
certain groups or companies a dominant position. 1In addition, since the field of
radio and television was not governed by any general law the Government had
submitted a bill to Parliament with a view to creating a legal framework for the
fair allocation of radio and television broadcasting channels.

Constitutional and legal framework within which the Covenant is implemented

546. In this regard, members of the Committee expressed a desire for more
information concerning the status of the Covenant in Italian law and concerning
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arrangements to resolve any conflict between the Covenant and the provisions of
domestic law. On that subject, they asked whether there had been further
developments in case law since 1980 strengthening the de facto primacy of treaty
provisions, in particular those of the Covenant, over the provisions of domestic
law; whether the Covenant was frequently invoked before the courts and often
referred to in judgements; whether its provisions were directly applicable; and
what was its status in relation to the Italian Constitution and domestic law.

547. In addition, they asked whether the Interministerial Committee on Human Rights
had made any specific recommendations or proposals for legislation or executive
action designed to fulfil Italy's obligations under the Covenant or other relevant
international human rights treaties; and whether any factors or difficulties were
being encountered in the implementation of the Covenant, notably in the context of
efforts to combat terrorism, because of economic problems or problems ir the field
of immigration. They also requested additional information on activities to
promote greater public awareness, and particularly awareness among magistrates and
members of the police and armed forces, of the provisious of the Covenant and the
Nptional Protocol.

548, Referring to the institution of citizens' advocate, they asked what was the
current status of the bill concerning that institution; in what manner the
competence of nationally appointed citizens' advocates differed from that of those
appointed by regional authorities; and whether the former were empuwered to deal
with problems involving the regional authorities where there were no regional
citizens' advocates. It was also asked what the reasons were for establishing the
institution of citizens' advocates; whether positive results had already been
obtained at the regional level; whether, contrary to the intended purpose, that
institution might not have contributed to further prolonging procedures‘’ what the
field of competence of citizens' advocates was; what powers they were given to
protect the rights of individuals, in particular when no ramedy was available for
administrative acts prejudicial to the citizen; and whether they were able {.
institute proceedings before the courts on behalf of private individuals. Lastly,
concerning the numerous reservations made by Italy upon ratification of the
Covenant, it was asked whether the Government intended to maintain them or whether
it felt that some of them could be reconsidered, in particular the reservation
concerning restrictions on the right of entry and sojourn in Italy of some members
of the Savoy family and the reservation concerning article 19 of the Covenant.

549. In reply to the questions asked concerning the status of the Covenant in
Italian domestic law, the representative of the State party reminded the Committee
that the very structure of the Italian constitutional system was designed to
guarantee the application of international instruments such as the Covenanrt in
internal law, bearing in mind also article 11 of the Constitution, which provided
the possibility of limiting State sovereignty in the interests of the maintenance
of peace. The Constitutionui Court had stated in 1983, in a case concerning the
relationship between European Community legislation and the Italian Constitution,
that thke latter contained two types of provisions: essentially procedural
provisions, from which derogations could be made in favour of a supranational rule,
and provisions concerning the protection of human rights and fundamental freedor ;,
which were not subject to derogation. Thus the provisions of the Covenant,
although incorporated in the Italian legal system by an ordinrary law, were
particularly well protected since they were linked to the clauses of the
Constitution, whose primacy was upheld ever in re.ation to international treaties.
~cerning possible conflicts between the Covenant and a subsequent law, he drew
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attention to two recent rulings handed down hy the Court of Cassation stipulating
that, in the event of conflict, the judge must not recognize the supremacy of the
subsequent law unless the legislative provisions demonstrated a clear and obvious
intention on the part of the legislature to abrogate the international rule. The
pacta sunt servanda principle recognized in international law was thus
strengthened. The provisions of the Covenant, particularly those of article 14,
were frequently invoked before the courts. Thus, for example, the Court of
Cassation had recently refused to extradite a person because the safeguards
provided by the legislation of the requesting State for young persons below the age
of majority in terms of penal law were not as extensive as those of article 14,
paragraph 4. Nevertheless, if the provisions of the European Convention on Human
Rights were more frequently cited by the courts, that was because of the publicity
given to legislative reforms that were based largely on that Convention.

550. Replying to other questions, he drew attention to the fact that his Government
had established the Interministerial Committee on Human Rights with a view to
co-ordinating the preparation of all reports to be prssunted under the various
international instruments relating to human rights. Although, under its mandate,
the Committee was not required to make specific recommendations or proposals for
legislation, it had recently taken the initiative of studying the system of
presentation of reports under those instruments in order to make its contribution
to rationalization of the system. The implementaticn of the Covenant had not posed
any particular problems in Italy because most of the fundamental principles in the
Covenant were already written into the Constitution. Nevertheless, a number of
difficulties might well arise, mainly in the sphere of penal procedure.

551. Turning to questions concerning activities relating to the promotion of
greater public awareness of the pinvisions of the Covenant and the Optional
Protocol, he stressed that very many activitias had been undertaken, and mentioned
in particular the recent publication of a compilation of all the international
instruments and the Italian legislative provisions on women's rights. Special
efforts were being made to make law enforcement officials more familiar with the
text of the Covenant and its consequent implications for their daily work. A
similar effort was being made in police training colleges, where instruction was
given in human rights.

552. Referring to the many questions on the institution of citizens' advocate, he
explained that thus far it had been introduced only at the regional level. Several
legislative initiatives had been taken to regulate the institution at the national
level in terms of greater dynamism and enhanced efficiency but, owing to the
premature ending of the parliamentary term, they had lapsed automatically.

However, during the current term Parliament had before it a large number of
proposals that restated the earlier in!tiatives. The proposed competance of the
citizens' advocate wes restricted to the machinery of the State and of the
institutions coming directly within its competence, consequently, it was not
anticipated that he might intervene in those regions where there was no regional
citizens' advocate. The citizens' advocate, viewed as a means of bringing the
public and the authorities closer, wac a centralizing organ to which all citizens
could apply in order to report an actual or alleged abuse committed by the public
authorities. He also played a very important role in accelsrating administrative
procedures and, intervening before an administrative act was adopted, he was
complementary to the courts, which, for their part, could be seized only after a
certain act had been performed. However, As the regional citizens' advocate had
only limited competence via-f-vis the national authorities and public services, his
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effectiveness was impeded, as most complaints by citizens concerned alleged abuses
committed by the latter.

553, In reply to other questions, he explained that the Italian authorities
considered at regular intervals the necessity for maintaining the reservations made
upon ratification of international human rights instruments. With respect to the
reservation on article 12, paragraph 4, he pointed out that the constitutional
provision that had given rise to it was still in force and that, consequently, in
order to enable the male descendants of the King of Italy to be admitted to Italian
territory, it would be necessary to amend the Constitution, which neither the
Council of State nor the Constitutional Court had deemed appropriate. However, the
prohibition of the entry into and sojourn in the territory of other members of the
House of Savoy had been relaxed by judicial precedent. He assured the Committee
that the reservation made in article 19, paragraph 3, concerning radio and
television broadcasting had not prevented Italy from discharging the obligations
stemming from it and said that the reservation was likely to be withdrawn.

State of emergency

554. Members of the Committee sought clarification concerning the constitutional or
legal provisions guaranteeing article 4, paragraph 2, of the Covenant.

555. In his reply, the representative of the State party stressed that his country
had never had recourse, since the founding of the Republic, to emergency measures.
For instance, the problems stemming from the intensive terrorist activities in the
1970s and early 1980s had been solved by ordinary procedures and methods. The
Constitution containe\' only provisions relating to the state of war, which had
never been implemented. 1In the final analysis, the best guarantee of
implementation of article 4, paragraph 2, of the Covenant lay in the hierarchy of
the sources of law.

Non-discrimination _and eqguality of the sexes

556, Members of the Committee asked whether the conditions for the acquisition of
Italian nationality described in article 1 of Act No., 123 of 21 April 1983 also
applied to a foreign or statelirss woman; whether the European Economic Communi:y
Council directives of 10 Februa'y 1975 and 9 February 1976 had been included in Act
No. 903 of 9 December 1979; and whether the directive of 11 December 1986 had the
force of law in Italy. With regard to the equality of men and women, members
requested relevant national and regional statistlical data 9n the proportion of
women to men in leading political and governmental positions, in public employment
and in managerial posts. With regard to aliens, members inguired in what respects
their rights were restricted as compared with those of nationals and, in that
regard, they wished to have more detailed information in the light of the
Committee's general comment No. 15 (27).

557, In addition, further information was sought concerning Act No. 123 of

21 April 1983, in particular, how a woman who had under the old system lost her
nationality through marriage could recover it. With reference to the transmission
of nationality through birth, it was asked what the grounds were tor the
Constitutional Court's judgement of 9 February 1983, and whether the current
national law on the nationality of children was based on jus _saaguipis or on

jus domicili. It was also asked whether an alien under age adopted by an Italian
family acquired the latter's nationality; what facilities the natural mother had
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with respect to entering Italy and contacting the child; whether men and women were
on an equal footing as far as service in the police was concerned; and what the
precise functions were of the National Commission for Equality between Men and
Women. Lastly, with regard to the need for positive action in the field of
non-discrimination, one member wondered whether the alleged current resurgence of
neo-fascism in Italy was a problem of any considerable extent.

558, The representative of the State party emphasized that Act No. 123 of

21 April 1983 provided for total equality in matters of nationality. Any person,
male or female, who married an Italian national was free to chose whether or not to
acquire the spouse's nacionality. A special provision had been made to enable
women married under the old system to renounce Italian nationslity if they so
wished. He added that the relevant European Economic Community Council directives
had been incorporated into the appropriate Italian legislation. Article 5 of Act
No. 123 provided that adopted minors could maintain dual nationality until
attaining majority, at which time they would have to opt for one of the two
nationalities. Refarring to the specific problem of a natural mother who had given
her child up for adoption in Italy, he stated that while she retained the same
rights as any foreigners with respect to entering Italy, emphasis had to be placed
on the protection of the child's interests. It was therefore left to the judge to
decide whether or not a meeting with the natural mother would be advantageous for

the child.

559, Replying to other questions on the equality of men and women, he stated that
women accounted for 6.5 per cent of senators and 16.2 per cent of those elected to
the Chamber of Deputies, and that they had two portfolios in the outgoing Cabinet,
Further, the proportion of women in public employment was increasing steadily
following a decision by the Constitutional Court that abolished the restrictions on
access by women to certain sectors previously reserved for men. By way of example,
he said that there were 2.3 per cent of women in the police, 4 per cent in training
establishments for engineers. 79 per cent in the Higher Teachers' Training College
and that 14 per cent of members of the professions or company directors were

women., He also confirmed that men and women were on an equal footing as far as the
police were concerned and stated that the only reason there were relatively few
women police chiefs was that women had only recently been accepted into the police
force. He added that normal military service was not yet open to women. With
regard to the question raised in connection with the National Commission for
Equality between Men and Women, he noted that its role was primarily consultative,
The Commission advised the Prime Minister on questions relating to the status of
women in Italy and had taken a number of useful initiatives, such as publishing a
compilation of relevant legal instruments.

560. With regard to the treatment of aliens, he explained that the same fundamental
rights and liberties enjoyed by Italian citizens had been extended to all aliens.
There was nevertheless some doubt in respect of the right of assoviation in that
aliens were entitled to participate in assocliations but not to initiate them.

There were also de facto differences between nationals and aliens, and gradations
in the enjoyment of certain rights relating to the status civitatis in respect of
public service. The Government was, however, systematically eliminating all such
inequalities in the social and economic sectors. As regards political rights, he
added that aliens were nct totally excluded from their enjoyment since nationals of
European Community countries were eligible to stand as candidates for election to
the European Parliament. Moreover, a bill was under consideration that would
enable all nationals of Community countries who had been resident in Italy for a
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certain period of time to vote in national electisns. Regarding the treatment of
workers from outside the Community, he explained that an advisory committee had
been set up to overcome practical obstacles encountered by immigrant workers; that,
in addition to educational access, which they already enjoyed, such workers were
also being given improved access to housing and certain other social services; and
that the regulation whereby foreign students who failed to pass their examination
lost their right of residence had been relaxed,

561. Responding to other questions, he stated that the resurgence of extreme-right
tendencies presented little threat to the democratic way of life in Italy since
democratic values were deeply rooted in the conscience of the Italian people.
While the possibility of the emergence of a major racial problem could not be
excluded in any country, the situation in Italy, which harboured no racial
minorities, was far from conducive to such an outcome. There had been sporadic
episodes of racially motivated ill-treatment, but such behaviour had been strongly
condemned by the public and the press, and the police forces as well as the
judiciary had many ways of intervening in such cases.

Right to life

562. With regard to that issue, membters of the Committee wished to rzceive further
information on article 6 of the Covenant in the light of the Committee's general
comments Nos. 6 (16) and 14 (23). Additionally, it was inquired what the rules and
regulations were governing the use of firearms by the police and security forces:;
whether there had been any violations of these rules and regulations and, if so.
what action had been taken against security officers who were found to have used
excessive force; whether Act No. 152 of 22 May 1975 complied with the United
Nations Code of Conduct for Law Enforcement Officials; and whether there had been
any deaths in Italian prisons and, if so, whether investigation had been carried
out to determine the causes of death and the Persons responsible. Further
information was sought on the status in law and in fact of abortion. It was asked
in that regard whether the foetus was considered as a human being with an inherent
right to life; and if so, at what age in the pregnancy it acquired that status; and
up to what stage of development of the foetus an abortion could be performed on the
ground that there was a danger that the infant might suffer from abnormality or
malformation. Lastly, clarification was requested of the measures that had been
taken to prevent the dumping of toxic wastes.

563. In his reply, the representative of the State party explained that Itaiy had
signed and ratified a number of non-proliferation treaties, had no stockpile of
nuclear weapons, had no nuclear bases and that those countries which had weapons on
Italian soil could not use them without the permission of the Government of Italy.
With regard to the dumping of toxic wastes he stated that the problem had arisen
because of the reprehensible behaviour of individuals or private companies, both in
falsifying documents and Paying or receiving bribes. Italy would however
steadfastly oppose any efforts to attribute to the Italian State any criminal
responsibility of the dumping of waste. He added that a number of measures,
including the adoption of a law, had been taken and that prison sentences had been
imposed on any known offenders on Italian territory.

564. Responding to other questions raised by members of the Committee, he stated
that whenever there was an abuse of firearms by the police there was a public
protest, attention was drawn to the incident in the mass media, a thorough
investigation was carried out and the relevant military and penal measures were
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applied. While there had been one cr two deaths in prison in recent years
allegedly resulting from mistreatment, none had occurred through the use of
weapens. With regard to alleged acts of violence by police officers against
arrested persons, the representative of the State party, referring to certain
specific cases, explained that the police had generally shown great respect for
democratic principles and the rights of the individual, and had behaved correctly
towards Italian nationals and foreigners whe: making arrests or taking other police
action. Allegations of mistreatment of foreigners were thoroughly investigated and
if the investigation produced evidence of wrong-doing, the police officers
concerned were subject to criminal prosecution or disciplinary action.

565. Regarding abortion, he said that a pregnant woman had the right freely to
decide to have an abortion during the first 90 days of pregnancy, although she was
required to consult a physician and to inform him of the reason for her decision.
Abortion after the first 90 days could only be performed if the life of the
pregnant woman was seriously endangered or if an examination of the factors showed
that there were serious pathological abnormalities. Since a considerable section
of the population was opposed to abortion, it had been decided that any physician
who did not wish to do so could refuse to give assistance for the purpose. Lastly,
with regard to the moment at which a foetus became a human being, he state? that
the law took no stand on that moral and religious problem. He noted that the
status of an embryo resulting from fertilization in vitro did not arise in Italy
since the use and preservation of embryos were prohibited by law.

Treatmeat of prisoners and other detainees

566. With reference to that issue, members of the Committee wished to receive
clarification of the circumstances under which persons who had served their
sentences could nevertheless be obliged to serve in a farm colony or a labour
establishment, and inquired how many establishments of that kind existed in Italy
and how many persons were being detained in them. They also requested further
information concerning the application in practice of article 19 of Act No. 56 of
28 February 1987 and the new special surveillance régime mentioned in paragraph 108
of the report. In the latter connection, they inquired whether solitary
confinement could be imposc ' under the special régime and, if so, for what maximum
period.

567. Additionally, it was asked what measures had been taken to prevent violence
against accused persons. In particular, with reference to the scourge of terrorism
that Italy had been obliged to face up to, questions were asked with regard to
alleged ill-treatment of prisoners held in police stations and to the establichment
of a Parliamentary Commission of Inquiry into police brutality against detainees in
prisons. Further information was also sought on the suspension of some forms of
disciplinary measures as a means of counteracting overcrowding in prisons, and on
labour in penitentiary institutions. As regards the special surveillance régime,
it was inquired whether it included sensory isolation or the deprivation of all
social contact; and whether the restrictions imposed thereunder were in conformity
with the United Nations Standard Minimum Rules for the Treatment of Prisoners. It
was also inquireé¢ to what extent prisons were overcrowded in Italy; whether periods
spent in a labour establishment or a farm colony formed part of a sentence imposed
by a court; and how the obligation to work in a farm colony or a labour
establishment could be reconciled with the requirements of article 8 and of
paragraphs 1 and 3 of article 9; which categories of detainees were eligible for
periods of leave for the purpose of satisfying cheir emotional, cultural and
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professional requirements; whether prisoners serving sentences at home were obliged
to wear electronic tags to facilitate their location; and what inducements were
offerad to prisoners to join in their own reintegration into society as provided
for under Act No., 663 of 10 October 1986. Lastly, with reference to organ
transplants from dead bodies, which were only permissible with the prior consent of
the donor or his relatives, it was asked whether the regulation covered the
shipment of organs outside Italy; why transplants of brain tissue and genital
organs had been excluded; and whether legal provision had been made to ensure that
such organs were donated and not sold.

568. Responding to questions raised by members of the Committee, the representative
of the State party explained that farm colonies and labour establishmonts had been
set up as an essential administrative security measure and were only used for
dangerous prisoners whom it was deemed necessary to isolate from society.

According to the most recent statistics, 117 habitual offenders and recidivists
were serving sentences in six labour establishments and three farm colonies.
Inmates of those establishments "tho behave well could enjoy a measure of freedom,
working outside and returning to the establishment at night. Act No. 56 of

28 February 1987 provided for all detainees in those establishments to be placed on
the unemployment roll, thus enabling them to obtain outside work and preparing the
way for their reintegration into society after release. With regard to compulsory
work by prisoners, he pointed out that only convicted persons were required to
work. They were in fact keen to work as the pay was rather good.

569. Referring to the new special surveillance régime mentiuned in paragraph 108 of
the report, he stated that it was intended to apply to prisoners considered to be a
danger to soc'ety and liahle to have a disruptive influence in prison or achieve an
undesirable dominance over their fellow-prisoners. A\lthough no such specific
provision on the subject was contained in the Act, solitary confinement could be
imposed where necessary. The more common practice, however, was to keep the
prisoners under close observation. An order placing a person under special
surveillance could only be made by a judge a% the time of conviction of a person
found by the court to be socially dangerous and not simply presumed to be such.
Sensory deprivation was not practised in Italy.

570. In reply ton other questions, he said that a bill for the establishment of a
parliamentary commission to investigate conditions of imprisonment had been laiad
before Parliament. He added in that connection that deputies were able to visit
prisons at any time and could talk to prisoners. If they found any irregularities,
they could call for a debate in Parliament ead bring the problem to the attention
of the authorities and public opinion, With regard to violence against prisoners
and accused persons, he drew attention to a case in which police officers guilty of
brutality against members of the Red Brigades had been convicted and later
suspended from their duties. He also pointed out that an Act of 1986 substantially
restricted the powers of the Ministry of Justice to order the complete or partial
suspension of the application of the disciplinary rules, which could now only be
suspended in the case of mutiny. With regard to prison overcrowding, he said that
overcrowding wos a problem in major cities suclh as Naples and Palerino.
Nevertheless, the authorities were trying to remedy overcrowding by opening new
detention centres and limiting the number of precautionary detentions, with the
result that the number of prisoners had fallen from 42,738 in 1985 to 31,077 in
December 1988. In addition, steps had been taken to ensure that the public were
better informed of the facts about prison administration. With regard to measures
to assist the return ~f prisoners to cordinary life, he explained that provision was
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made for prisoners serving a sentence of under three years' duration to be placed
in the care of a social service, subject to a favourable recommendation by the
disciplinary council. In consequence, a prisoner coulé benefit from a régime of
semi-freedom and in some circumstances be returned to his home. In vhe lattor
case, the prisoner was not subject to electronic supervision, but the police made

regular checks.

571, With regard to medical experiments on human beings, he indicated that the
removal of brain tissue and genital glands had been prohibited to prevert genetic
manipulation. While the use of organ transplants for therapeutic purposes was
permitted, commerrial traffic in organs was not. In any case Italian law
prohibited the sale of organs,

Liberty and_security of the person

572. In this connection, members of the Committee asked whether thare had been any
further developments since the submission of the roport relating to the application
of recent leglslation, particularly Act No. 398,34 and No. 743/86; whether the
maximum period of house arrest or detention in vlaces other than prisons was the
same as the maximum period of detention awaiting trial;, and whether the Government
of Italy had ta.en steps to reduce the allowable period of precautionary

detention. They asked for further information on the role, functions, organization
and independence of the Freedom Court established by Act No. 532 of 12 August 1982;
how soon aftey arvest an arrested person could contact his lawyerv or family; and
detention in institutions other than prisons and for reasons other than crimes.

573. Members also expressed concern regarding the allowable period of detention
awaiting trial. They noted that, not only did pre-trial detention seem too long,
but judicial procedures also appeared to be tov slow. In that connecticn, members
questloned whether the duration of precautionary detention, notwithstanding the
positive steps takern by the Italian authorities in ths matter, was consistent with
the provisions of the Covenant. With regard to the conditions of precautionary
detention, they asked what the actual maximum allowable period was for such
detention, whether persons detained on improper grounds were released and whether
such detention was an exceptional measure or u regular practice, Explanations were
requested regarding the conditions in which the time-limits could be suspeuded if
defence counsel was not availaktle. It was also asked whether the same principle
was applied if the plaintiff were not present. It was further asked whether, if
the accused was found not guilty, compencation was provided for. In that
cennection, it was asked what was the purpose of the reservation made by Ituly with
regard to article Y, paragraph 5, of the Covenant. Noting that the maximum
allowable period of precautionary detention varied with the gravity of the penalty
to which the offender was liable, members asked whether such provisions were not
contrary to the principle of the presumption of innocence, as defined in article 14
of the Covenant and reaffirmed in the Committee's general comment No. 13 (21),

574. Members also asked for supplementary inuformation concerning conditions
governing the detention of persons in psychiatric inegtitutions, notably with regard
to the scrutiny of medical decisicans by the authorities,

575. In his reply, the representative of the State party explained that the maximum
allowable period of precautionary detontion depended not only on the gravity of the
offence, but also on the stage which the trial had reached. In fact, the maximum
period of six years covered the entire proceedings, including appeal to a higher
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court or the court of cassation., If any phase of the proceedings exceeded the
allowable time, the accused must be released., There were, however, reasons for the
suspension of periods of precautionary detention during the trial phase, such as
the unjustifed absence of the defence lawyer or a request for adjournment by the
detendant. He stressed that it was, of course, in the defendant's interest, and
not. that of the progecutor, to prolong the period of pre-trial detention and that
the nuw Act had endeavoured to close that loophole, Changes in the conditions in
which precautionary detention could be ordered had been made by an Act of

25 August 1988, under which the examining magistrate, even in the case of very
serious offences, was not required to order arrest but simply obliged to give
reasons in writing for his decision not to do so. In addition, the grounds for
precautionary detention had been made more restrictive. There must be prima facie
evidence of guilt, the need to protect society must be specifically established and
the risk of mscapa, as well as the need to protect evidence from destruction, must
be specifically established. F[Finally, the prosecutors had lost. the power to order
an arrest, In addition, new legislative provisions provided for the replacement of
precautionary detention by house arrest or confinement in a hospital, and in
practice had led to a substantial reduction in the number of persons detained since
August 1988, He added that the new Code of Penal Procedure provided for a maximum
pariod of precautionary detention of four years and that the maximum period of
house arrest was the same as that for precautionary detention,

576. Referring to a number of concerns exprassed concerning the lengthy duration of
Italian judicial procedures, the representative recalled that the figures that had
been given were maximum and not average. A further factor affecting the duration

of legal procedures was the growing complexity of offences. Drug trafficking

trials might have international as well as nutional ramifications and involve
time-consuming investigations outside the country. Nevertheless, where a court
decision was found to be flawed, cumpensation might be paid to the injured party and
the new Code of Penal Procedure made specific reference to equitable compensation.
Furthermore, it was also possible that a judge might be held personally liable.

$77. With reference to the Freedom Court, he sald that the court had been
established to enable a1 person arrested on the order of the examining magistrate to
apply to a chamber of the higher court in the nearest provincial centre to review
the validity of the arrest warrant. In addition, the Freedom Court was a ccurt of
appeal. The prosecutor could appeal to the court against orders by a judge
releasing an accused person., When an arrest warrant was re-examined, the defending
lawyer could participate in the proceedings and the court's order had to be given
within three deys, failing which the accused was automatically released. The
members of the Freedom Court were not the judges who would try the case.

578. In reply to othor questions, the representative of the State party explained
that the family of an arrested person had to be notified without delay and that the
defence lawyer could pe present from the beginning of the proceedings when the
prisoner was interrogated. The new Code of Penal Procedure added in that
connection that the police should inform the arrested person of his right to
appoint a defence lawyer and immediately get in touch with the latter.

579. In the case of detention in establishments other than prisons, he drew
attention to the provisions of Act No., 180 of 13 May 1978 regarding the treatment
of mentally ill persons. Tn particular, the Act provided that a mentally i11
patient could not be required to undergo treatment against his will, except on the
proposal of a wadical practitioner, followed by an order by the muricipal
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authorities, which had been communicated to the judge end against which the patient
could sppeal. The Act also provided for the abolition of psychiatric hospitals.

In addition, many patients were veleased in order to apply the principle of respect
for their civil and political rights, as provided for in article 1 of the Act - a
satep that has given cilse tc sone problems.

Right to a fair hrial

580, With regard to that issue, members of the Committee wished to receive
necessary additional information on article 14 in the light of the Committee's
general comment No. 13 (21) aand, in particular, on the surrent status of the work
on the New Code of Penal Procedure, They also wished to know whether the New Code
of Civil Procedure had entered into effect and, if so, tn what extent the
principles described in paragraphs 126 to 136 of the report were reflected in the
code as finally adopted.

581. Additionally, clarification was sought of the principle that trials should
have a "substantially accusatorial structure"; of the reference in the report to
"para-jurisdictional activities"; and of the Italian Government's declaration in
respect of paragraph 3 of article 14 of the Covenant. Lastly, further information
was sought with regard to the implementation in practice of article 15 of the
Covenant.

582. Replying to questions ralsed by members of the Committee, the representative
of thie State party explained that the independence of judges was ensured by their
competitive recruitment as public servants and by the existence of a supervisory
body, the Higher Judizial Council, which had sole competence for the appointment,
promotion and posting of judges. All court hearings were public, except for those
relating to sexual crimes, and all decisions had to be rendered in public. A new
act, promulgated on 23 January 1989, gave minorities the right to exprass
themselves and present Qucuments to the court in their own language. The act of
16 January 1989 provided that charges against members of the Government were to be

hoard in the normal courts.

563. The New Code of Civil Procedure involved a wide range of civil procecdures
heard by judges of different divisions and its wide scope had delayed the Code's
promulgation. A new Bill, which sought to bring into force certain urgeat
provisions ot the Code, had been presented in the new legislative term with a viaw
to reorganizing the structure of civil courts of first instance and accelerating
the disposal of civil ceses, Another Bill had also baen presented to Parliament,
providing for the appointmeant of Justices of the Peace whc would be more qualified
and huld wider powers than the existing '"concgiliators",

584. Referring to the New Code of Penal Procedure, the representatives of thc State
party noted that the Code would enter into force on 24 October 1989 and that
transitional provisions had already heen placed before Parliament for approval.

He added that the New Code would institute the practice of cross-examination of
witnesses by defence counsel and the public prosecutor,

585. The term 'para-jurisdictional activities" referred to the puklic prosecutor's
former power over the personal liberty of the accused and other wide powers
relating to the interrogation and the collection of evidence. Regerrding the
declaration made by his Governmunt on article 14. the representative explained that
when Italy had ratified the Covenant there had been some discrapancy hetween
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Italian practice and erticle 14, After the hearing of a case before the European
Court of Human Rights, the system lLi:d been changed and was now clearly compatible
with the Covenant.

Freedom of movement and expvision of aliens

586. With reference to that issue, members of the Committee wished to receive
further information on the legal provisions gqoverning the expulsion of aliens and
inquirad whether an appeal against an expulsion order had suspensive effect. They
also wished to know how effective the procedures established under Act No. 943 of
30 December 1986 had been in overcoming obstacles to tiie effective exerclse of the
rights of workers from outside the European Community residing in Italy. 1In
addition, it was inquired what measures were being taken to discouruge illegal
immigration.

587. In his reply, the representative emphasized that there were two types of
expulsions, judicial and adminisctrative. An alien might be expelled as a security
measure, following a trial in which he had been found guilty of certain specific
offences or had been given a term of imprisonment exceeding 10 yeuars. The Ministry
of the Interior or the Prefect could also issue, under some circumstances, an
expulsion order on security grounds. While some of tha reasons invoked by the
authorities automatically involved expulsion, in other cases expulsion was left to
their discretion in accordance with their evaluation of the situation. Aliens
could appeal against an expulsion order either to higher authorities or before the
administrative courts. Although an appeal did not necessarily have a sucpensive
effect, a stay of execution could always be granted by a judge if rerious reasons
could be adduced, AG regards illegal immigration, he stated that the Government
intended to reinforce the frontier police and to introduce visas for nationals of
countries from which illegal entry was most likely.

Right _to privacy

588. In that connection, memburs of the Committee wished to receive additional
informetion on article 17 in accordance with the Committee's general comment

No. 16 (32) and on the iegal régime governing lawful interference with
correspondence, telephone and telegraphic communications. They also wished to know
whether the draft bill regulating the establishment and activities of
data-processing services had been resubmitted to Parliament and, if so, what its
current prospects of being enacted were. In addition, it was also asked whether
provigsions similar to those prohibiting audio-visual surveillance of workers
existed in other areas and whether the use of hidden microphones was authorized.

589. In his reply, the representative of the State party explained that the freedom
and inviolability of all forms of communications could only be restricted by virtue
of a judicial order. Moreovar, the individual had been provided with improved
guarantees by new provisions introduced into the Penal Code according to which
confiscation of correspondence, telephone-tapping and interception of telegraphic
communications could only be authorized by a judge in exceptional situations
related to drug trafficking, contraband or threats proferred by telephone.

590. Referring to questions raised in connection with data processing, he explained
that a bill relating to the establishment and functioning of data banks and data
processing had heen submitted to the ninth legislature and was to be resubmitted to
Parliament after an examination by an ad_hog working group under the Ministry of
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Justice. The bill was based on the guidelines of the Council of Europe's
Convention of January 1981 and endeavoured to reconcile the reed to retain freedom
of expression and encourage economic initiative with the need to protect the
privacy of the individual. Among the main features of the Bill was the setting up
of a supervisory body with which all organizers or holders of data banks were
obliged to register. It was the duty of the supervisory body to verify the
particulars given on the registration form, to check that the data bank was being
used in conformity with the law, to receive complaints and, if necessary, to order
the bank to cease operations. The bill also granted the perscon concerned the right
of access to data banks containing information pertaining to himself,

591. Responding to other questions, the representative stated that the violation of
individual privacy through the use of microphonus or audio-visual equipment in
homes was prohibited under penal law. Although the question of such surveillance
in department stores and other public places was not covered by law, in practice a
warning was generally posted, when relevant, to alert the public to the existence
of remote monitoring.

592, With reference to that issue, members of the Committee wished to know whether
the agreements with religious groups mentioned in paragraph 162 of the report had
given rise to any implementation difficulties; -thether non-Catholics

were also liable to the payment of taxes to finance the Catholic Church; what the
size of the nomad population in Italy was; and whether any measures had been taken
to resolve the problem of nomads (gypsies) since the establishment of the
interministerial commission mentioned in paragraph 175 of the report. They alsc
wished to receive necessary additional information on articles 19 and 20, in
accordance with the Committee's general comments Nos. 10 (19) and 11 (19).

593. Additionally, further information was sought concerning the amendment of the
1929 Lateran Treaty and the bill on the new matrimonial régime. It was also
inquired what differences there were in the status of denominations that had
concluded an agreement with the State as compared with those which had not done so;
vhat the status of gypsies was under ltalian law and whether they were considered
to be an ethnic minority; and under what circumstances publications could be seized.

594. Responding to questions raised by members of the Committee, the representative
of the State party said that the agreements that the Government had recently signed
with the churches and religious communities in Italy had not given rise to any
implementation difficulties. Financing of the Catholic Church was provided for
mainly through the income tax payments of both Catholics and non-Catholics. Those
funds were allocated to the Catholic Church in compensation for State confiscation
of its property. The Catholic Church was also financed through individual
voluntary contributions and a similar system existed with respect to other
denominations. The opportunity to enter into agreements with the State was open to
all churches and religious denominations. The only benefits of such agreements
related to the teaching of the doctrine of the denomination concerned and to fiscal
or financial aspects. On the question of the recognition of marriages celebrated
under canon law and decisions nullifying such marriages, he said that the situation
in that respect had developed in the light of the changes in relations between the
Catholic Church and the Italian State. Under article 8 of the agreement for the
reform of the Concordat, the civil effects of a marriage entered into in accordance
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with canon law continued to be recognized provided that the marriage was recorded
in the State registrar's office and that the conditions in which it had been
entered into were in conformity with the conditions provided for by civil law.
Similarly, canonical decisions nullifying a marriage continued to be recognized by
the law only if they were consistent with the conditions laid down by law.

595. Referring to questions raised in connection with the nomad population in
Italy, he stated that it amounted to approximately 70,000 to 80,000 people. Sunce
the establishment of the interministerial commission, initiatives regarding the
authorization of communal loans tv finance the setting up of areas specifically
equipped for nomadic populations had been taken. Moreover, a bill aimed at the
preservation of the language and culture of those populations was under discussion
by the Chamber of Deputies and a census was under way in various provinces. He
added that nomads were not considered to be a minority; they were made up of
different groups speaking different languages. Because of their lack of a fixed
abode, special arrangements had been made to facilitate school attendance by their
children,

596. Referring to article 19 of the Covenant, he explained that while legislation
already existed with regard to t press, efforts were being made to dratt a bill
to gucrantee freedom of expression with respect to radio and television and, in
particular, to ensure a fair distribution of radio and television broadcasting
channels. As regards article 20 of the Covenant, he urew attention to the 1982
attack on a synagogue in Rome, regarding which a judge had handed down a decision
condemning the perpetrators by virtue of article 4 of the International Convention
on the Elimination of All Forms of Racial Discrimination.

597, Replying to a question on the seizure of publications, he said that any form
of prior censorship and any seizure were forbidden, except in cases of pornography,
which constituted an offence per se, and cases of publications in which there were
grounds for believing that they constituted an offence provided for by law. By way
of example, he referred to a publication reproducing communiqués by the Red
Brigades, which had been seized on the grounds that it constituted the offences of
vindication of crime and of incitement to crime.

Freedon of b2 1 agsociati

598, With regard to that issue, members of the Committee wished to know whether
legislation governing the registration of trade unions and the right to strike had
been enacted and, if 30, whether information concerning its main provisions could
be provided. In addition, it was asked whether an act had been passed to give
effect to the constitutional guarantees of the freedom of association and what
legal requlations governed the right to strike.

599, In his reply, the representative of the State party stated that 40 trade
unions had been set up since the birth of the Republic, Trade unions were highly
active in negotiating collective agreements in a tripartite framework and operated
according to established practical criteria with regard to structure, personnel and
methods. However, the right to strike - which article 40 of the Constitution
guaranteed without establishing limits and which was widely exercised - needed to
be enshrined in legislation, The question, however, had considerable political
implications and in view of the political differences of opinion on the scope of
the legislation needed, it had hitherto proved impossible to agree on the terms of
a bill for submission to Parliament. The Government was nevartheless eager to
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establish legislation covering essential services and a bill relating to the
content of both the tripartite negotiations and to zertain forms of self-discipline
already adopted by trade unions in order to regulate strike condltions had been
submitted to Parliament,

Brotection of family and children

600, With regard to that issue, members of the Committee wished to receive
necessary additional information on article 24, in accordance with the Committee's
general comment No. 17 (35) and concerning the activities of the Parmanent National
Council on the Problems of Minors and of the Committee on the Labour of Minors.
They also wished to know how extensive the problem of the illegal employment of
minors was;) under what circumstances work permits could be issued by the iLucbour
Inspectorate to minors in such illegal situations; whether legislation to reform
the sacondary school system and to raise the mandatory school age to 16 had been
enacted; and what differences, if any, existed in the status and rights of children
born within and out of wedlock. 1In addition, one member asked whethe: any special
conditions were laid down by law for the adoption of foreign children; whether
there existed in Italy a body responsible for examining applications for the
adoption of foreign children; what action was taken to ensure that prospective
adoptive parents met the the requisite iroral and material criteria; and for what
reason the age limit for adoptable children had been raised from 8 to 18 years.

601. In his response, the representative of the State party, underscoring the
importance attached to the protection of the child in Italian legislation,
explained that the Permanent National Council on the Problems of Minors, which had
started its work in 1986, had been given a number of responsibilities including
study and research activities. 1Its activities were centred on research aimed at
developing a general policy to encourage the harmonious development of minors as an
essential astage in the development of society as a whole. Specific studiee had
been carried out and had served to provide methodological yuidelines for projects
on adolescents. In June 1988, the Chamber of Deputies had considered the
establishment of a parliamentary commission of inquiry on the status of minors with
the aim of investigating the causes of social and cultural problems aftfecting them
and of proposing to Parlliament the most appropriate action to ensure their
protection. Although the employment »f minors was a major concern of the
Government, he admitted that the legislative framework was not perfect. Minors
were not allowed to be employed before the sge of 16, but they could he engaged for
seasonal and holiday work, light work and work authorized by the Special Labour
Commission. The issue of the exploitation of minors, however, remained a sensitive
one. A bill submitted to Parliament some years earlier with a view to raising the
minimum school-leaving age to 16 had recently been brought before it again, but
there was no indication that it would be approved in the near future. Lastly, he
emphasized that children born out of wedlock enjoyed substantially the same rights
as those born in wedlock.

602. Referring to the questions asked apbout adoption in Italy, he said that the
material and moral conditious to be fulfilled by the prospective parents were
ascertained by the juvenile court, which exercised general competence, regardless
of whether the adoptive child was Italian or foreign. Particular attention had
recently been devoted to international adoption because of the abuses to which it
might give rise; in that connection, mention should be made of a juvenile court
decision annulling the adoption of a Philippine child effected without a full
investigation of the circumstances of the adoptive parents. Although the age limit
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for an adoptive child had been raised from 8 to 18 years, the law also established
a compulsory minimum difference in age between the adoptive parent and the adopted
child.

Right o participate in _ithe conduct of public affairs

603. With regard to that issue, members of the Committee wished to know how
equitable access of members of ethnic, religious or linguistic minorities to public
sorvice was ensured. It was also asked what the grounds were for limitation of the
right to vote covered by transitional provisions XII and XIII of the Constitution,
and whether the withdrawal of the right to vote that they entailed was permanent or
revocable.

604. In reply, the representative of the State party seid that the minority groups
resident in Italy were not represented as such at the national, provincial,
regional or municipal levels, but special arrangements had been made to encourage
representatives of various language groups to stand for office in the recent
elections to the European Parliament. Furthermore, representatives of such groups
were eligible for priority consideration for certain public-service posts. On the
question of limitations on the right to vote, he said that they concerned (a) male
descendants of the House of Savoy who, not being authorized to enter Italian
territory, obviously did not have the right to vote, and (b) persons who had
committed particularly serious crimes. However, a judicial order forbidding a
person to vote was never permanent.

Rights of minorities

605, In this connection, members of the Committee asked whether thers were any
particular obstacles preventing minorities from fully exercising their rights as
recognized by the Covenant, and expressed a desire for details of languages and
cultures other than those of the linguistic minorities living in the Val d'Aosta,
Trentino-Alto Adige and Friuli-Venezia Giulia,

606, Reoplying to questions asked by members, the representative of the State party
ohserved that the minorities enjoyed all the rights granted to Italian citizens and
vwere not encountering any particular difficulties. 1In the case of minorities other
than those living in the above-mentioned regions, a bill had been submitted to
Parliament aimed at granting a minimum number of guarantees to all minorities. A
distinction should, however, be drawn between linguistic minorities that already
had a special status and other groups that wished to preserve their linguistic and
cultural traditions. In that connection, in the regions where those cultural
groups lived, the wording on road signs was already in both Italian and the local
language.

General observations

607. Members of the Committee welcomed the constructive dialogue that had taken
place between the Italian delegation, whose size and quality had been impressive,
and the Committee. Members nevertheless considered that their concerns had not
been fully allayed, especially with regard to the duration of precautionary
detention and the slowness of the administration of justice, which were likely to
affect presumption of innocence. Reference had also been wade in that connection
to work done in the farm colonies or labour establishments, which raised problems
vig-a-vie articles 8 and 10 of the Covenant; the supervision exercised over police
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and priscn personnel; child labour; the adoption of foreign children, and the
status of women in certain parts of the country, Apart from those concerns,
members had expressed satisfaction at the increasingly dynamic support for human
rights that was becoming apparent in Italy, and which had, in particular, led to
the forthcoming entry into force ¢ the new Code of Penal Procedure and to the
development of legislation relati to family law. They noted further that Italy's
democratic tradition had enabled it not only to confront the serious problems
created by terrorism and organized crime, but also further to strengthen the

protection of human rights,

608. The representative of the State party thanked the members of the Committee for
their keen interest and assured them that the Committee's comments would be

transmitted to the competent authorities.

609, Concluding consideration of the second period report of Italy, the Chairman
thanked the delegation for its spirit of co-operation. He expressed his

satisfaction at the fact that the report had been prepared by an interministerial
Committee and that such a large and competent delegation had been sent to appear

before the Committee.
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IV. GENERAL COMMENTS OF THE COMMITTEE

Work on ¢geperal comments

61C. The Committee began discussion of a general comment on article 24 of the
Covenant at its thirty-fourth session on the basis of an initial draft prepared by
its working group. It considered that general comment at its 860th, 867th, 880th
and 891st meetings, during its thirty-fourth and thirty-fifth sessions, on the
basis of successive drafts revised by its working group in the light of the
comments and proposals advanced by members. The Committee adopted its general
comment on article 24 at the 891st meeting, held on 5 April 1989 (see annex VI of
the present report). Pursuant to the request of the Economic and Social Council,
the Committee transmitted the general comment to the Council at its first regular
session in 1989.

611. At its thirty-sixth session the Committee gave extensive consideration to a
draft general comment on non-discriminacion submitted by its pre-sessional working
group and decided to refer it to the working group that would meet prior to its
thirty-seventh session for revision in the light of comments and proposals advanced
by members. At its 894th meeting the Committee also decide to start preparatory
work on a general comment on article 23 of the Covenant as well as to update its
general comments on articles 7, 9 and 10.
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V. CONSIDERATION OF COMMUNICATIONS UNDER THE OPTIONAL PROTOCOL

612. Under the Optional Protocol to the International Covenant on Civil and
Political Rights, individuals wiic ciaim that any of their rights enumerated in the
Covenant have been violated and who have exhausted all available domestic remedies
may submit written communications to the Human Rights Committee for consideration.
Of the 87 States that have acceded to or ratified the Covenant, 45 have accepted
the competence of the Committee to deal with individual complaints by ratifying or
acceding to the Optional Protocol (see annex I to the present report, sect. B),.
Since the Committee's last report to the Generul Assembly, three States have
ratified or acceded to the Optional Protocol: Hungary, the Libyan Arab Jamahiriya
and New Zealand. No communication can be received by the Committee if it concerns
a State party to the Covenant that is not also a party to the Optiounal Protocol,

A. Progress of work

613, Since the Committee started its work under the Optional Protocol at its second
session in 1977, 371 communications concerning 28 States parties have been placed
before it for consideration (316 o these were placed before the Committee from its
second to its thirty-third sessions; 55 further communications have been placed
before the Committee since then, that is, at its thirty-fourth, thirty-fifth and
thirty-sixth sessions, covered by the present report). A volume containing
selected decisions under the QOptional Protocol from the second to the sixteenth
session (July 1982) was published in English in 1985. The French and Spanish
version of the publication came out in 1988, A volume containing selected decisions
from the seventeenth to the thirty-second sessions is to be published in 1989,

614. The status of the 391 communications so far placed before the Human Rights
Committ.ee for consideration is as follows:

(a) Ccncluded by views under article 5, paragraph 4, of the Optional
Protocol: 96;

(») Declared inadmissible: 85;

(c) Discontinued or withdrawn: 59:

(d) Declared admissible, but not yet concluded: 33;
(e) Pending at the pre-admissibility stage: 98,

615. During the thirty-fourth to thirty-sixth sessions, the Committce examined a
large number of communications submitted under the Optional Protocol. It concluded
consideration of 11 cases by adopting its views thereon. These are cases
Nos.162/1983 (Berterretche Acosta v. Uruguay), 196/1985 (Gueye v. France), 202/1986
(Ato “el Avellanal v. Peru), 203/198€ (Munoz v. Peru), 207,1986 (Morael v. "rance)
210/1+86 and 22571987 (Pratt and Morgan v. Jamaica), 218/1986 (Vos v. The
Netherlands), 223/1987 (Robinson v. Jamaica), 238/1987 (Bolafos v. Ecuador),
26571987 (Vuolanne v, Finland).

616. The Committee also concluded consideration of 14 cases by declaring them
inadmissible. These are cases Nos. 164/1984 (Croes v. The Netherlands), setting
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aride, pursuant to rule 93, paragraph 4, of the Committee's rules of procedure, an
earlier decision declaring the communication admissible, and@ 21371986 (H.C.M.A. v.
The Netherlands), 231/1987 (A.S. v, Jamaica), 262/1987 (R.T. v. France), 26671987
(A.M. v. Italy), 27371988 (B.d.B. v. The Netherlands), 296/1988 (J.R.C. v. Costa
Rica), 300/1988 (J.H. v. Finland), 301/1988 (R.M. v. Finland), 324/1988 and
325/1988 (J.B. and H.K. v. France), 342/1988 (R.L. v, Canada), 36071989

(A Newspaper Publishing Company v. Trinided and Tobago), 361/1989 (A Publication
and a Printing Company v. Trinidad and Tobago).

617. The te:rts of the views adopted on the 11 cases, as well as of the decisions on
the 14 cases declared inadmissible, are reproduced in annexes X and XI to the
present report. Consideration of six cases was discontinued. Procedural declsicns
were adopted in a large number of pending cases (under rules 86 and 91 of the
Committee's rules of procedure or under article 4 of the Optional Protocol).
Secretariat action was requester® on other pending cases.

B. Growth of the Committee's case-load wunder the Optional Protacpnl

618. Since the Committee's 1988 report to the General Assembly, three mure States
have ratified or acceded to the Optional Protocol, thus raising the number of
States parties to 45 out of the 87 States parties to the International Covenant on
Civil and Political Rights. The Committee welcomes this increased participation in
the procedure governed by tue Optional Protocol and axpresses the wish that the
procedure will, in the coming years, become truly universal. Increased public
awareness of the Committee's work under the Optional Protocol has also led to an
exponential growth in the number of communications submitted to it. At the opening
of vhe Committee's thirty-sixth session, there were 134 cases pending beforo the
Committee. That number would continue to grow, unless new methods for
accelerating the processing of communications are developed. The Committee
emphasizes tihet the hurden imposed on the Secretariat has increased considerably
and that it will not be possible to continue examining communications at the same
rhythm and to maintain the same level of quality unless the staff is reinforced;
failing that, it is to be feared that the number of pending cases will continue
accumulating and that many communications will not be acted upon timely, owing to
lack of secretariat services, The Human Rights Committee urgently requests the
Secretary-General to take the necessary steps to ensure a substantial increase in
the staff assigned to service the Committee.

C. New approaches to examine communications under
the QOptional Protocol

619. In view of the growing case-load, the Committee discussed at its
thirty-fourth, thirty-fifth and thirty-sixth sessions the need to devise new
working methods to enable it to deal more expeditiousiy with communications under
the Optional Frotocol. Tt took a number of decisions to that end ani amended its
rules of procedure accordingly (see annux IX).

(a) $pecial Rapporteur on pnew ¢ommunications
620. At its thirty-fifth session, the Committee decided to designate a Special

Rapporteur to process new communications under rule 91 of the Committee's rules of
procedure as they are received, i.e. between sessions of the Committee.
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Mrs. Rosalyn Higgins was so designated for a pericd of one year. Between the
thirty-fifth ard thirty-sixth sessions, she transmitted a number of new
communications to the States parties concerned, under rule 91 of the Committee's
rules of procedure, req: 'sting information or observations relevant to the question
of the admissibility of the communications.

(b) Competence of the Working Group on Communications

62). At its thirty-aixth session, the Committee decided to authorize the Working
Group on Communications, consisting of five membars, to adopt decisions to declare
communications admissible when all the members 30 agree. Failing an agreement
among the five members, thie Working Group refers the matter to the Committee. It
may also do so whesever it deems it appropriate that the Committee itself should
decide on the question of admissibility. The Working Group is not competent to
adopt decisions declaring communications inadmissible.

D. Joinder of communications

622. Pursuant to rule 88, paragraph 2, of the Committee's rules of procedure, the
Committee may, if it deems it appropriate, decide to deal jointly with two or more
communications. During the period covered by this report the Committee adopted two
decisions tu deal jointly with similar communications.

E. Nature of the Committee's decisions on the merits
of a communication

623. The Committee's decisions on the merits are referred to as "views" in

article 5, puragraph 4, of the Optional Protocol. After the Committee has made a
finding of a violation of a provision of the Covenant, it always proceeds to ask
the State party to take appropriate steps to remedy the violatiun, For instance,
in the period covered by the preseut report, the Committee found that a State party
had violated article 14, psragraph 3 (d), of the Covenunt, because the victim had
been criminally prosecuted without defence counsel. In its views the Committee
urged the State party "to take effective ineasures to remedy the violutions sufiered
by the author, through his release, anda to ensure that similar violations do not
occur in the future" (case No. 223/1987, Robinson v, Jamaica; see annex X, secrt. H,
para. 12). In another case concerning the dismissal of a police sergeant, the
Committee found that the State party had violated article 14, parayraph 1, of the
Covenant, because the author had been denied a fair hearing. 1In its views the
Committee held that the State party was "under an obligation, in accordance with
the provisions of article 2 of the Covenant, to take eifective measures to remedy
the violations suffered by Rubén Torikio Mufioz Hermoza, including payment of
adequate compensation for the loss suffered. In this connection the Committee
welcomes the State party's commitment, expressed in articles 39 and 40 of Law

No. 23,506, to co-operate with the Human Rights Committee, and to implement its
recommendations" (case No. 203/1986, Mufioz v. Peru; see annex X, sect. D,

paras, 13.1 and 13.2),.

624. Violations of the provisions of the Covenant have been found by the Committee
in 82 of the 96 communications ccncluded with the adoptions of views.

-140-



F. Individual) opinions

625, In 'ts work under the Optional Frotocol, the Committee strives to reach its
decisiors by consensus, without resorting to voting. However, purguant to rule 92,
paragraph 3, and rule 94, paragraph 3, of the Committee's rules of procedure,
members can append their individual opinions to the Committee's decisions of a
final nature.

626. During the sessions covered by the present report, individual opinions were
appended to the Committee's viaws in cases Nos., 203/1986 (Mufioz v. Pa2ru) and
218/1986 (Vos v. The Netherlands®

G. Ilssues considered by the Committee

627, For a review of the Committee's work under ihe Optional Protocol frecm its
second session in 1977 to its thirty-third session in 1988, the reader is re.erred
to the Committee's annual reports for 1984, 1985, 1986, 198 and 1988 which,

inter al.a, contain a summary of the procedural and substantive issues considered
by the Committee and of the decisions taken, The full texts of the views adoptad
by the Committee and of its decisions declaring communications inadmissible under
the Optional Protocol have been reproduced regularly in annexes to the Committee's
annual reports.

628. The following summary reflects further developments of issues considered
during the period covered by the present report,

1, Procedural issues
(a) Standing befrre the Committee (Optional Protocol, articles 1 and 2)

629. Pursuant to article 1 of the Optional Protocol, the Committee it competent to
examine communications from individuals subject to the jurigdiction of a State
party who claim to be victims of a violation by that State party of any of the
rights set forth in the Covenant. 1In two recent communications Nos. 360/1989 an':
36171989, newspaper and printing companies submitted communications to the
Committee, claiming to be victims of violations of articles 2, 14 and 19 of the
Covenant. In declaring the communications inadmissible, the Committee explained
that corpanies, as such, have no standing under the Optional Protocol. With regard
to communication No. 360/1989 the Committee observed: '"The present communication
is submitted on behalf of a company incorporated unde: the laws of Trinidad and
Tobago. While counsel has indicated that Mr. D.C., the company's managing
director, has been duly authorized to make the complaint on behalf of the company,
it is not indicated whether and to what extent his individual rights under the
Covenant. have been violated by the events referred to in the communication. Under
article 1 of the Optional Protocol, only individuals may submit a communication to
the Human Rights Committee. A company incorporated under the laws of a State party
to the Optional Protocol, as such, has no standing under article 1, regardless of
whether its allegations appear to raise issues under the Covenant'" (see annex XI,
sect. L, para. 3.2).
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(b) The .requirement of exhaustion ©f domastic remedies (Optional Prococol,
article 5, paragraph 2 (b))

630, Pursvant tc article 5, paragraph 2 (b), of the Optional Protccol, the
Comritcee skhall not consider any communication wnless it has ascertained thal the
author has exhausted all avallable domestic remedies. However, the Committee has
already established that the rule of exhaustion applies only to the exteant that
these remedies are effective and available and the State party is required to give
"details of the remedies which it submitted had been available to the author in the
circumstances of his case, together with evidence that there would be a reasonable
prospect that such remedies would be effective" (Case No. 4/1977, Torres Ramirez v.
Uruguay). The rule also provides that the Committee is not precluded from
examining a communication if it is established that the application of the remedies
in question is unreasonably prolonged.

631, In case No. 26271987 (R.T. v. France) the author did not bring his case before
any judicial instance in France. The Committee interpreted his assertion that he
did not want to become engaged in "a vicious and empty legislative and judicial
circle" as an indication of his belief that the pursuit of such remedies would be
futile. The author, however, had sought extra~judicial redress by way of petition
for review of his situation to the educational authorities. In declaring the
cemmunication inadmissible, the Committee observed:

“"that article 5, paragraph 2 (b), of the Optional Protocol, by referring to
'all available domestic remedies', clearly refers in the first place to
judicial remedies. Even if the author's contention were accepted that an
administrative tribunal could not have ordered the educational guthorities to
grant nim tenure as a teacher of the Breton language, the fact remains that
the decision challenged by the author might have been annulled. The author
has not shown that he could not have resorted to the judicial procedures that
the State party has plausibly submitted were available to him, or that their
pursuit could be deemed to be, a.priori, futile. The Committee notes that he
himself mentions that he does not rule out submitting his case to an
administrative tribunal., It finds that, in the circumstances disclosed by the
communication, the author's doubts about the effectiveness of domestic
remedies did not absolve him from exhausting them, and concludes that the
requirements of article 5, paragraph 2 (b), have not been met" (see annex XI,

sect., D, para. 7.4).

(c) Ne claim under article 2 of the Optional Protocol

632, Article 2 of the Optional Protocol provides that "individuals who claim that
any of their rights enumerated in the Covenant have been violated and who have
exhausted all available domestic remedies may submit a written communication to the

Committee for consideration".

633, Although at the stage of admissibility an author need not prove the alleged
violation, he must submit sufficient evidence'in supstantiation of his allegation
to constitute a prima facie case. A "claim" is therefore not jusc any allegation,
but an allegation supported by a certain amount of substantiating evidence. Thus,
in cases where the Committee finds that the author has failed toc make at least a
prima facie case before the Committee, justifying further examination on the
merits, the Committee has held the communication inadmisgsible, ceclaring that the
author "has no claim under article 2 of the Optional Protocol". At its
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thirty-sixth session, the Committee formalized this stand by adding to rule 90 (b)
of its rules of procedure words to the effect that a claim has to be '"sufficlently
substantiated" (see annex IX, rule 90 (b)).

(a) Interim measures under rule 86

634, ‘The authors of a number of cases curiently before the Committee are convicted
persons who have been sentenced to death and are awaiting execution. These authors
claim to be innocent ¢f the c¢rimes of which they were convicted and further allege
that. they were denied a falr hearing., In view of the urgency of the
communications, the Committee har requested the two States parties concerned, under
tule 86 of the Committee's rules ui procedure, not to carry out the death
sentences. Stays of execution have been granted in this connection.

2. Substantive jlssues
(a) §8State responsibility

635. In its comments on the admissibility of a communication a State party
contended that a State could not be held liable under the Covenant for actions by
an industrial insurance board, It arqued as follows

"that an industrial insurance board such as the BVG is not a State organ:

such boards are merely associations of empluyers and employees established for
the specific purpose of implementing social security legislation, and the
management of such a board consists axclusively of representatives of the
employers' and employees' organizations. Industrial insurance boards operate
independently and there is no way in which the State party's authorities could
influence concrete decisions such as that complained of by the authors".

(Case No., 273/1988 B.d.B. @t al. v. The Netherlands; see annex XI, sect, F,
para. 4.7).

The Committee observed, however, 'that a State party is not relieved of its
obligations under the Covenant when some of its functions are delegated to other
autonomous organs' (annex XI, sect. F, para, 6.5).

(b) Cruel., iphuman or degrading treatment (Covenant, article 7)

636. The Commitcee is currently examining a number of communications concerning
inmates at penitentiaries, who are awailting execution. In some cases death
warrants have bheen issued and stays of execution granted. With regard to a delay
in the notification of a stay of execution, the Committee held in its views in
communications Nos., 21071986 and 225/1987 (Pratt and Morgan v, Jamaica):

"The issue of a warrant for execution necessarily causes intense anguish to
the individual concerned. 1In the author's case, death warrants were issued
twice by the Governor General, first on 13 February 1987 and again on

23 February 1988, It is uncontested that the decision to grant a first stay
of execution, taken at noon on 23 February 1987, was not notified to the
authors until 45 minutes before the scheduled time of the execution on

24 February 1987. The Commil.tee considers that a delay of close to 20 hours
from the time the stay of execution was granted to the time the authors were
removed from their death cell constitutes cruel and inhuman treatment within
the meaning of article 7" (annex X, sect. F, para. 13,7),.
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(c) Arbitrary arrest or detention (Covenant, article 9, paragraph 1)

637. The Committee has already declared inadmissible a communication from an alien
who had entered the territory of a State party illegally and who claimed to be a
victim of a violation of article 9 because of his detention pending deportation
(V.M,R.B., v, Canada). At its thirty-fifth session the Committee was again
confronted with a similar factual situation. In declaring communication

No. 295/1988 (J.R.C. v. Costa Rica) inadmissible, it observed:

"With regard to a possible breach of article 9 of the Covenant, the Cormittee
notes that this article prohibits arbitrary arrest and detention. The author
was lawfully arrested and detained in connection with his unauthorized entry
into Costa Rica. Tie Committee observes that the author is being detained
pending deportation and that the State party is endeavouring to find a host
country willing to accept him. 1In this connection, the Committee notes that
the State party has pleaded reasons of national security in connection with
the proceedings to deport him. It is not for the Committee to test a
sovereign State's evaluation of an alien's security rating" (annex XI,

sect. G, para. 8.4).

(d) Pre-trial detention (Covenant, article 9, paragraph 3)

638. Communication No. 238/1987 concerned a person suspected of involvement in a
murder, who was kept and, at the time of the adoption of the Committee's views, was
still being kept under detention without bail. The Committee observed that the
State party had not explained why it was deemed necessary to keep him under
detention for five years prior to his indictment in December 1987. 1In adopting its
views, the Committee stressed that it was not making any finding on the guilt or
innocence of Mr. Bolafos but solely on the question whether any of his rights under
the Covenant had been violated. It referred to article 9, paragraph 3, of the
Covenant, which provides that anyone arrested on a criminal charge '"shall be
entitled to trial within a reasonable time or to release. 1t shall not be the
general rule that persons awaitiing trial shall be detained in custody, but release
may be subject to guarantees to appear for trial ...". The Committec made a
finding that the facts of the case disclosed a violation of article 9, paragraphs 1
and 3, of the Covenant, "because Mr., Bolanos was deprived of liberty contrary to
the laws of Ecuador and not tried within a reasonable time" (annex X, sect. I,

paras. 8.3 and 9),

(e) Review of the lawfulness of detention (Covenant, article 9, paragraph 4)

639. In case No. 265/1987 (Vuolanne v. Finland), the author had been kept in quasi
solitary confinement for 10 days and nights by way of military disciplinary
sanction. In finding a violation of the Covenant, the Committee expressed in its
views that "such penalty of measure may fall within the scope of article 9,
paragraph 4, if it takes the form of restrictions that are imposed over and above
the exigencies of normal military service and deviate from the normal conditions of
life within the armed forces of the State party concerned". The Committee found
that the author should have been able to challenge his detention before a court
(annex X, sect., J, para. 9.4; see also para. 657 below and annex XII).
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(f) Right to a_fair hearing (Covenant, article 14, paragraph 1)

640, In communication No. 213/1986 (H.C.M.A, v. The Netherlands), the author
claimed that article 14 of the Covenant had been violated because a police officer
he accused of having maitreated him had not been criminally nrosecuted. 1In
declaring the communication inadmissible pursuant to article 3 of the Optional
Protocol, the Committee observed "that the Covenunt does not provide for the right
to see another persun criminally prosecuted" (annex XY, sect. B, para. 11.,6).

641. In caso No., 27371988 (B.d.B. et al. v. The Netherlands), the Committee
explained that article 14, paragraph 1, of the Coveuant could not he understood as
guaranteeing equality of results in judicial proceedings. It noted:

“"that while the authors have complained about the outcome of the judicial
proceedings, they acknowledge that procedural guarantees were observed in
their conduct. The Committee observes that article 14 of the Covenant
guarantees procedural equality but cannot be interpreted as guaranteeing
equality of results or absence of error on the part of the competent
tribunal, Thus, this aspect of the author's communication falls outside the
scope of application of article 14 and is, therefore, inadmissible under
article 3 of the Optional Protocol" (annex XI, sect. F, para. 6.4).

642, In case No. 20371986 (Munoz v. Peru), the Committee had opportunity to
reaffirm the principle that "justice Qelayed is justice denied". The author, who
had been dismissed from his post as police sergeant, sought relief through
administrative and judicial proceedings. After more than 10 years of litigation at
various levels, and in spite of favourable decisions by the Tribunal of
Constitutional Guarantees and the Cuzco Civil Chamber, he had not been reinstated
in his post nor had he received any compensation., In its views adopted at the
thirty-fourth session, the Committee found that article 14 of the Covenant had been
violated, and '"with respect to the requirement of a fair hearing as stipulated in
article 14, paragraph 1, of the Covenant, the Committee [noted) that the concept of
a fair hearing necessarily entails that justice be rendered without uundue delay"
(annex X, sect. D, para. 11.3).

643, In communication No. 207/1986 (Morael v. France), the author was the former
managing directur of a company that had been placed under judicial administration.
During the civil proceedings held to determine the coverage for the company's
liabilities, the court of first instance found that the author had failed to
exercise "due diligence'" in the meaning of article 99 of the (o0ld) French
bankruptcy law of 1967 and ordered him to pay a substantial sum in solidarity with
the vther managers, The Court of Appeal ordered him to pay a higher sum but
without solidarity. The Court of Cassation upheld this decision. The author
alleged & violation of article 14, paragraph 1, because the Court of Appeal had
failed to observe the principle of adversary proceedings and because it had applied
ex officio reformatio lu _peius in his respect by ordeiing him to pay a
substantially increased sum, which had not been requested by the judicial
administrator.

t44. In determining whether the author had received a fair hearing within the
meaning of article 14, paragraph 1, the Committee noted that "although article 14
dues not explain what is meant by a 'fair hearing' in a suit at law (unlike
paragraph 3 of the same article dealing with the determination of criminal
charges), the concept of a fair hearing in the context of article 14 (1) of the
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Covenant should be interpreted as requiring a number of conditions, such as
equality of arms, respect for the principle cof adversary proceedings, preclusion of
ax officlo reformatio in peius, and expeditious procedure", Testing the facts of
thr case against these criteria, the Committee, holding that it could not "pass
judgement on the validity of the evidence of diligence produced by the author

or ... question the court's discretionary power to decide whether such evidence was
sufficient to absolve him of any liability", expressed its view that the principles
of adversary proceedings and preclusion of ex officio retormatio in peius had not

been ignored (see annex X, sect. E, paras. 9.3 and 9.4).

(g) Right to have legal asgistance assigned (Covenant, article 14, paragraph 3 (d))

645. Communication No. 223/1987 (Robinson v. Jamaica) concerned a Jamaican citizen
who had beeu sentenced to death for murder in 1981 and whose sentence had
subsequently been commuted to life imprisonment. The author claimed that his trial
had been postponed on numerous occasions since 1979 and that his counsel had
withdrawn from the case when the trial finally began in March 1981, When counsel
refused a legal aid assignment, the judge ordered the trial to proceed. The author
was thus left unrepresented and had to assume his own defence. The main issue
before the Committee was whether States parties are under an obligation to provide
for effective representation by counsel in capital cases. The Committee affirmed
it was "axiomatic that legal assistance be available in capital cases. This is so
even if the unavailability of private counsel is to some degree attributable to the
author himself, and even if the provision of legal assistance would entail an
adjournment of proceedings. This requirement is not rendered unnecessary by
efforts that might otherwise be made by the trial judge to assist the author in
handling his defence in the ahsence of counsel. In the view of the Committee, the
absence of counsel constituted unfair trial" (annex X, sect. H, para. 10.3).

(h) Right to privacy (Covenant, article 17)

646. In case No. 301/1988 (R.M. v. Finland), the author, a convicted drug dealer,
alleged, inter alia, that press coverage of his case entailed a violation of his
right to privacy under article 17 of the Covenant. The State party argued that
serious offences - and in particular offences in which several people, drugs and
large sums of money are involved - frequently are closely followed by the press and
that press coverage in itself cannot be held to be a violation of the defendant's
rights. In declaring the case inadmissible, the Committee noted that the author
had not exhausted domestic remedies against those claimed to be responsible for the
violation of his privacy, honour and reputation (annex XI. sect. I, para. 6.5).

(i) Eqguality before the law., principle of non-diccrimination (Covenant, article 26)

647. Following the adoption of the Committee's views at its twenty-ninth session,
in 1987, in cases Nos. 172/1984 (Broeks v. The Netherlands) and 182/1984
(Zwaan-de Vries v. The Netherlands) recognizing that the scope of article 26
extends to rights not otherwise guaranteed by the Covenant, the Committee has
received an increasing number of communications concerning alleged discrimination
in contravention of article 26 of the Covenant.

648. As the Committee, however, observed in the Broeks and Zwaan-de Vries cases:
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"The right to equality before the law and to equal protection of the law
without any discrimination dues not make all differences of treatment
discriminatory. A differeutiation based on reasonable and cbjective criteria
does not amount to prohibited discrimination within the meaning of article 26."

649. A number of the communications subsequently received have been declared
inadmissible, since the authors failed to make at least a prima facie case of
discrimination within the meaning of article 26.

650. In case No. 212/1986 (P.,P.C. v. The Netherlands), the author had alleged
discrimination because the application of a law providing for additional assistance
to persons with a minimum income was l1i.ked to the person's income in the month of
September. Since the author had been employed in September, the annual calculation
showed a figure higher than his real income for the year in question and he did not
qualify for the desired additional assistance., In declaring the communication
inadmissible, the Committee stated:

"The scope of article 26 does not extend to differences of results in the
application of common rules in the allocation of benefits. 1In the case at
issue, the author merely states that the determination of compensation
benefits on the basis of a person's income in the month of September led to an
unfavourable result in his case. Such determination is, however, uniform for
all persons with a minimum income in the Netherlands. Thus, the Committee
finds that the law in question is not prima facie discriminatory, and that the
author does not, therefore, have a claim under article 2 of the Optional
Protocol".

651. In case No. 273/1988 (B.d.B. et al. v. The Netherlands), the authors, joint
owners of a physiotherapy practice in the Netherlands, claimed to have been victims
of unequal treatment under article 26, because allegedly other physiotherapy
practices were not required to start paying social security contributions from the
same date as they. In declaring the case inadmissible, the Committee observed:

"The authors complain about the application to them of legal rules of a
compulsory nature, which for unexplained reasons were allegedly not applied
uniformly to some other physiotherapy practices; regardless of whether the
apparent non-application of the compulsory rules on insurance contributions in
other cases may have been right or wrong, it has not been alleged that these
rules were incorrectly applied to the authors following the Central Appeals
Board's ruling of 19 April 1983 that part-time physiotherapists were to be
deemed employees and that their employers were liable for social security
contributions; furthermore, the Committee is not competent to examine errors
allegedly committed in the application of laws concerning persons other than
the authors of a communication" (annex XI, sect. F, para. 6.6),

652. In the same case, the Committee also recalled that article 26, second
sentence, provides that the law of States parties should ''guarantee to all persons
equal and effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status'. The Committee notes that the authors
have not claimed that their different treatment was attributable to their belonging
to any identifiably distinct category which could have exposed them to
discrimination on account of any of the grounds enumerated or "other status"
referred to in article 26 of the Covenant. The Committee, therefore, finds this
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agpect of the author's communication to be inadmissible under article 3 of the
Optional Protocol" (annex XI, sect. F, para. 6.7),

653. In case No. 218/1986 (Vos v. The Netherlands), the author claimed to be a
victim of a violation of article 26 because of the application of the General
Widows and Orphans Act to her, which, as a consequence, resulted in the loss of her
entitlement under the General Disablement Benefits Act. She argued that where&s a
disabled man whose (former) wife dies retains the right to a disability allowance,
article 32 of the General Disablement Benefits Act provided that a disabled woman
whose (former) husband dies does not retain the right to a disability allowance,
but qualifies her instead as beneficiary under the General Widows and Orphans Act.
The State party explained that the General Widows and Orphans Act had bheen enacted
to give widows an additional protection, which widowers do not at prese¢nt enjoy.

In a sense, widowers could claim unequal treatinent under Dutch law, but not

widows. What the author complained of was that as a result of the application of a
rule of concurrence to avoid duplication of benefits she received a slightly
reduced benefit. In its views, the Committee found no viclation of article 26 and
observed: "In the light of the explanations given by thr State party with respect
to the legislative history, the purpose and applicatior of the General Disablement
Benefits Act and the General Widows and Orphans Act, the Committee is of the view
that the unfavourable result complained of by Mrs., Vos follows from the application
of a uniform rule to avoid overlapping in the allocation of social security
benefits. This rule is based on objective and reasonable criteria, especially
bearing in mind that both statutes under which Mrs. Vos qualified for benefits aim
at ensuring to all persons falling thereunder subsistence level income. Thus the
Committee cannot conclude that Mrs. Vos has been a victim of discrimination within
the meaning of article 26 ot the Covenant" (annex X, sect. G, para. 12).

654. The Committee's interpretation of the scope of article 26 in the period
covered by this report has not been restrictive in all respects. 1In case

No. 27371988 (B.4.B, @t al. v. The Netherlands) the authors had claimed a violation
of article 26 in connection with social security contributions which they had to
make, The State party objected, and referred to the Committee's prior
jurisprudence, which had applied article 26 only to the allocation of social
gecurity benefits but not to contributions that employers and employees were
required to make. The Committee observed that article 26 "should be interpreted to
cover not only entitlements which individuals entertain yig-a-vis the State but
also obligations assumed by them pursuant to law" (annex XI, sect. F, para. 6.5).

655, A violation of article 26 was found in case No. 196/1985 (Gueye et al. v.
France), in which the authors, retired Senegalese members of the French Army,

complained that they did not receive pensions equal to those given to retired
members of the French Army having French nationality:

"In determining whethir the treatment of the authors is based on reasonable
and objective criteria, the Committee notes that it was not the question of
nationality which determined the granting of pensions to the authors but the
services rendered by them in the past. They had served in the French Armed
Forces under the same conditions as French citizens; for 14 years subsequent
to the independence of Senegal they were treated in the same way as their
French counterparts for the purpose of pension rights, although their
natinnality was not French but Senegalese. A subsequent change in nationality
cannct by itself be considered as a sufficient justification for different
treatnent, since the basis for the grant of the pension was the same service
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which both they and the soldiers who remained French had provided. Nor can
differences in the economic, financial and social conditions as between France
and Senegal be invoked as a legitimate justification. If one compared the
case of retired soldiers of Senegalese nationality living in Senegal with that
of retired soldiers of French nationality in Senegal, it would appear that
they enjoy the same economic and social conditions. Yet, their treatment for
the purpose of pension entitlements would differ. Finally, the fact that the
State party claims that it can no longer carry out checks of identity and
family situation, so as to prevent abuses in the administration of pension
schemes cannot justify a diffsrence in treatment. In the Committee's opinion,
mere administrative inconvenience or the possibility of some abuse of pension
rights cannot be invoked to justify unequal treatment. The Committee
concludes that the difference in treatment of the authors is not based on
reasonable and objective criteria and constitutes discrimination prohibited by
the Covenant' (annex X, sect., E, para. 9.5).

656. The Committee also found a violation of article 26 in case No. 202/1986 (Ato
del Avellanal v. Peru), where the author had been denied the right to sue in
Peruvian courts, because, according to article 168 of the Peruvian Civil Code, when
a woman is married only the husband is entitled to represent matrimonial property
before the courts. In its views, the Committee observed that

"Under article 3 of the Covenant States parties undertake 'to ensure the equal
right of men and women to the enjoyment of all civil and political rights set
forth in the present Covenant' and that article 26 provides that all persons
are equal before the law and are entitled to the equal protection of the law.
The Committee finds that the facts before it reveal that the application of
article 168 of the Peruvian Civil Code to the author resulted in denying her
equality before the courts and constituted discrimination on the ground of
sex" (annex X, sect. C, para. 10.2).

H. Information received from States parties following the
adoption of fipal views

657. During its thirty-fifth session, the Committee adopted its views on
communication No. 26571987 (A. Vuolanne v. Finland). The Committee found a
violation of article 9, paragraph 4, of the Covenant (see para. 639 above). During
its thirty-sixth session, the Government of Finland informed the Committee of
legislative measures in progress to remedy the situation. The Committee welcomes
the co-operation of the State party and its positive response to the views adopted
by the Committee (annex XII).

Notes

1/ Official Records of the General Assembly., Forty-third Session, Supplement
No. 1 (A743/1).

2/ Ibid., Thirty-second Session, Supplement No, 44 (A/32/44 and Corr.l),

annex IV.

k¥4 1bid., Thirty-sixth Session. Supplement No. 40 (A/36/40), annex V.
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Notes (continued)

a/ Ibid., annex VI.

5/ See Official Records of the General Assembly, Forty-second Session,

Supplement No. 40 (A/42/40), para. 53.

6/ The reports and additional information of States parties are documents
for general distribution and are listed in the annexes to the annual reports of the
Committee: these documents, as well as the summary records of the Committee's

meetings, are published in the bound volumes that are being issued, beginning with

the years 1977 and 1978.
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Rights and to the Optional Protocol and States which have made the
declaration under article 41 of the Covenant as at 28 July 1989
Date of receipt of
the .instxument of
xatification or Date of entry
State party accession (a) into force

and Political Rights (87)
Afghanistan 24 January 1983 (a)
Argentina 8 August 1986
Australia 13 August 1980
Austria 10 September 1378
Barbados 5 January 1973 (a)
Belgium 21 April 1983
Bolivia 12 August 1982 (a)
Bulgaria 21 September 1970
Byelorussian Soviet
Socialist Republic 12 November 1973
Cameroon 27 June 1984 (a)
Canada 19 May 1976 (a)
Central African Republic 8 May 1981 (a)
Chile 10 February 1972
Colombia 29 Octobe. 1969
Congo 5 OctobLer 1983 (a)
Costa Rica 29 November 1968
Cyprus 2 April 1969
Czechoslovakia 23 Necember 1975

Democratic Pecople's
Republic of Korea

Democratic Yemen
Denmark

Dominican Republic
Ecuador

Egypt

El Salvador

Equatorial Guinea

September 1981 (a)
February 1987 (a)
January 1972
vanuary 1978 (a)
March 196Y

January 1982
November 1979
September 1987 (a)

151~

24

13
10
23
2l
12
23

23
27
19

23
23

23
23
23

14

23

23
14
29
25

April 1983
November 1986
November 1980
December 1978
March 1976
July 1983
Novemper 1982
March 1976

March 1976
September 1984
August 1976
August 1981
March 1976
Maich 1976
January 1984
March 1976
March 1976
March 1976

December 1981
May 1987
March 1976
April 1978
March 1976
April 1982
February 1980
Deceinber 1987




State party

Finland

France

Gabon

Gambia

German Democratic Republic

Germany., Federal
Republic of

Guinea
Guyana
Hungary
Iceland
India

Tran (Islamic Republic of)
Iraq

Italy
Jamaica
Japan
Jordan
Kenya
Lebanon
Libyan Arab Jamahiriya
Luxembourg
Madagascar
Mali
Mauritius
Mexico
Mongolia
Morocco
Netherlands
New Zezland
Nicaragua
Niger

Norway

Date of receipt of

19

21
22

17
24
15
17
22
10
24
25
15

21
28

15
18
21
16
12
23
18

11

28

12

13

he instrumen £
ratification or
accession (a)
August 1975
November 1980 (a)
January 1983 (a)
March 1979 (a)
November 1973

December 1973
January 1978
February 1977
January 1974
August 1979
april 1979 (a)
June 1975
January 1971
September 1978
October 1975
June 1979

May 1975

May 1972 (a)
NMovember 1972 (a)
May 1970 ()
August 1983
June 1971

July 1974 (a)
December 1873 (a)
March 1981 (a)
November 1974
May 1979
December 1978
December 1978
March 1980 (a)
March 19386 (a)
September 1972
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Date of entry
into force
23 March 1976
4 February 1981
21 April 1983
22 June 1979
23 March 1976

23 March 1976
24 April 1978
15 May 1977
23 March 1976
22 November 1979
10 July 1979
23 March 1976
23 March 1976
15 December 1978
23 March 1976
21 September 1979
23 March 1976
23 March 1976
23 March 1976
23 March 1976
18 November 1983
23 March 1976
23 March 1976
23 March 1976
23 June 1981
23 March 1976
3 August 1979
11 March 1979
28 March 1979
12 June 1980
7 June 1986
23 March 1976



stote party

Panama

Peru
Philippines
Poland
Portugal
Romania
Rwanda

Saint Vincent. and
the Grenadines

San Marino
Senegal
Spain

Sri Lankn
Sudan
Suriaame

Sweden

Syrian Arab Republic

Togo
Trinidad and Tobago
Tunisia

Ukrainian Soviet
Socialist Republic

Union of Soviet
Socialist Republics

United Kingdom of
Creat HBritain and
Northern Ireland

United Republic of
Tanzania

Uruguay
Venezuela
Vierv Nam
Yugoslavia
Zaire

Zambi i

Date of recelipt of
the instrument of
ratification or
acgession. (a)

8 March 1977

28 April 1978

43 Qctiobor 1986
18 March 1977

15 June 1978

9 Docember 1974
16 April 1975 (a)

% November 1981 (a)
18 October 1985 (a)
13 Felruary 1978
27 April 1977
11 June 1980 (a)

18 March 1986 (a)
28 December 1976 (a)

6 December 1971
21 April 1969 (a)

24 May 1984 (a)
21 December 1978 (a)
18 March 1969

12 November 1973

16 October 1973

20 May 1976

11 June 1976 (a)
1 April 1970
10 May 1978

24 September 1982 (a)

2 June 1971
1 November 1976 (a)
10 April 1984 (a)

<1863

Rate of entry
into force

B June 1977

2R July 1978

22 January 1987
18 June 1977

15 September 1978
23 March 1976

23 March 1976

9 February 1982
18 January 1986
13 May 1978
27 July 1977
11 September 1980
18 June 1986
28 March 1977
23 March 1976
23 March 1976
24 August 1984
21 March 1979
23 March 1976

23 March 1976

23 March 1976

20 August 1976

11 September 1976
23 March 1976
10 August 1978
24 December 1982
23 March 1976

1 February 1977
10 July 1984




Date of receipt of

the instrument of
xatification or Date of entry
State party accession (a) into force
B. States parties to the Optional Protocol (45)

Argentina 8 August 1986 (a) 8 November 1986
Austria 10 December 1987 10 March 1988
Barbados 5 January 1973 (a) 23 March 1976
Bolivia 12 August 1982 (a) 12 November 1982
Cameroon 27 June 1984 (a) 27 September 1984
Canada 19 May 1976 (a) 19 August 1976

Central African Republic 8 May 1981 (a) 8 August 1981
Colombia 29 October 1969 23 March 1976
Congo 5 October 1983 (a) 5 January 1984
Costa Rica 29 November 1968 23 March 1976
Denmark 6 January 1972 23 March 1976
Dominican Republic 4 January 1978 (a) 4 April 1978
Ecuador 6 March 1969 23 March 1976
Equatorial Guinea 25 September 1987 (a) 25 December 1987
Finland 19 August 1975 23 March 1976
France 17 february 1984 (a) 17 May 1984
Gambia 9 June 1988 (a) 9 September 1988
Hungary 7 September 1986 (a) 7 December 1988
Iceland 22 August 1979 (a) 22 November 1979
Italy 15 September 1978 15 December 1978
Jamaica 3 October 1975 23 March 1976

Libyan Arab Jamahiriya

16

May 1989 (a)

August 1989

Luxembourg 18 August 1983 (a) 18 November 1981
Madagascar 21 June 1971 23 March 1976
Mauritius 12 December 1973 (a) 23 March 1976
Netherlands 11 December 1978 11 March 1979
New Zealand 26 May 1989 (a) 26 August 1989
Nicaragua 1> March 1980 (a) 12 June 1980
Niger 7 March 1986 (a) 7 June 1986
Norway 13 September 1972 23 March 1976
Panama 8 March 1977 8 June 1977
Peru 3 October 1980 3 January 1981
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State.party

Portugal

flaint Vincent and
the Grenadines

San Marino

Date of receipt of
the instrument of

18

ratification or

accession (a)

May 1983

November 1981 (a)
October 1985 (a)
February 1978
January 1985 (a)
December 1976 (a)
Decembwr 1971
March 1988 (a)
November 1980 (a)
April 1970

May 1978
November 1976 (a)
April 1984 (a)

Date of entry
inte force

3 August 1983

9 February 1082
18 January 1986
13 May 1978
25 April 1985
28 March 1977
23 March 1976
30 June 1988
14 February 1981
23 March 1976
10 August 1978

1 February 1977
10 July 1984

C. States which have made. the declaration under article 41

Senegal 13
Spain 25
Suriname 28
Sweden 6
Togo 30
Trinidad and Tobago 14
Uruguay 1
Venezuela 10
Zaire 1
Zambia 10
of the Covenant (24)
State party
Argentina 8
Austria 10
Belgium 5
Canada 29
Congo 7
Denmark 23
Ecuador 24
Finland 19
Gambia 9

Germany, Federal
Republic of

Hungary
Iceland
Italy
Luxembourg

Netherlands

28

22
15
18
11

Valid from

August 1986
September 1978
March 1987
October 1979
July 1989
March 1976
August 1984
August 1975
June 1968

March 1979
September 1988
August 1979
September 1378
August 1983
December 1978
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Valid until
Indefinitely
Indefinitely
Indefinitely
Inlefinitely
Indefinitely
Indefinitely
Indefinitely
Indefinitely
Indefinitely

27 March 1991
Indefinitely
Indefinitely
Indefinitely
Indefinitely
Indefinitely



State party

New Zealand
Norway

Peru
Philippines
Senegal
Spain

Sri Lanka
Sweden

Uaited Kingdom of
Great Britain and
Northern Ireland

28
23

23

25

11
23

20

Valid from

December 1978
March 19768
April 1984
October 1986
January 1681
January 1985
June 1980
March 1976

May 1976
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valid until

Indefinitely
Indefinitely
Indefinitely
Indefinitely
Indefinitely
25 January 1993
Indefinitely
Indefinitely

Indefinitely



ANNEX 11

Membership and officers of the Human Rights Committee 1989-1990 a/

Name of member

Mr. Francisco José AGUILAR URBINA#w

Mr. Nisuke ANDOW

Miss Christine CHANETW%
Mr. Joseph A. L. COORAYW
Mr. Vojin DIMITRIJEVICW
Mr., Omran EL SHAFEIW

Mr. Janos FODOR#w

Mrs. Rosalyn HIGGINS#w

Mr. Rajsoomer LALLAH#*%

Mr. Andreas V. MAVROMMATIS**%
Mr. Joseph A, MOMMERSTEEG*
Mr. Rein A. MYULLERSON#®#

Mr. Birame NDIAYE*

Mr. Fausto POCARWW®

Mr. Julio PRADO VALLEJOW

Mr. Alejandro SERRANO CALDERA#*
Mr., S. Amos WAKO##

Mr. Bertil WENNERGRENW

Membership

* Terr expires on 31 December 1990.
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Country of nationality

Costa Rica
Japan
France

Sri Lanka
Yugoslavia
Egypt
Hungary

United Kingdom of Great Britain
and Northern Ireland

Mauritius
Cyprus
Netherlands

Union of Soviet Socialist
Rapublics

Senegal
Italy
Ecuador
Niccragua
Kenya

Sweden



: B. 0fficers

The officers of the Committee, elected for two-year terms at the 868th and
869th meetings, held on 20 March 1989, are as follows:

Chairman:s Mr. Rajsoomer Lallah

Vice-Chairmen: Mr. Joseph A. L. Cooray
Mr, Vojin Dimitrijevic

Mr. Alejandro Serrano Caldera

§ Rapporteur: Mr. Fausto Pocar,

Notes

a/ For the membership and otficeta of the Human Rights Committee until
31 December 1988, see Qfficic : : pral Asg | Fo1 ix

Session, Supplement No. 40 (A/43/40). annex II.




ANNEX III

Agendas of the thirty-fourth, thirty-fifth and thirty-sixth sessions
of the Human Rights Committee

Thirty-fourth session

At its 841st meeting, on 24 October 1988, the Committee adopted the following

provisional agenda (see CCPR/C/56), submitted by the Secretary-General in
accordance with rule 6 of the provisional rules of procedure, as the agenda of its
thirty-fourth session:

1.

2.

5'

Adoption of the agenda.
Organizational and other matters.
Submission of reports by States parties under articlie 40 of the Covenant.

Consideration of reports submitted by States parties under article 40 of the
Covenant.

Consideration of communications under the Optional Protocol to the Covenant.

Thirty-Tifth session

At its 868th meeting, on 20 March 1989, the Committee adopted the following

provisional agenda (see CCPR/C/59), submitted by the Secretary-General in
accordance with rule 6 of the provisional rules nf procedure, as the agenda of its
thirty-fifth session:

1.

2.

Opening of the session by the representative of the Secretary-General.

Solemn declaration by the newly elected members of the Committee in accordance
with article 38 of the Covenant.

Election of the Chairman and other officers of the Committee.
Adoptior of the agenda.

Organizatinnal and other matters.

Action by the General Assembly at its forty-third session:

(a) Annual report submitted by the Human Rights Committee under article 45 of
the Covenant;

(b) Reporting obligations of States parties to United Nations instruments on
human rights,

Submission of reports by States parties 'inder article 40 of the Covenant.

Consideration of reports submitted by States parties urder article 40 of the
Covenant.
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9. Consideration of communications under the Optional Protocol to the Covenant,

10. Future meetings of the Committee.

Ihirty-sixth session

At its 895th meeting, on 10 July 1989, the Committee adopted the following
provisional agenda (see CCPR/C/60), submitted by the Secretary-General in
accordance with rule 6 of the provisional rules of procedure, as the age~da of its

thirty-sixth session:
1., Adoption of the agenda.
2. Organizational and other matters,
3. Submission of reports by States parties under article 40 of the Covenant.

4. Consideration of reports submitted by States parties under article 40 of the
Covenant,

5. Consideration of communications under the Optional Protocol to the Covenant.

6. Annual report of the Committee to the General Assembly throagh the Economic
and Social Council under article 45 of the Covenant and article 6 of the

Optional Protocol,
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ANNEX IV

Submission of r rts and additional information t

artie

under article 40 of the Covenant during the period under review a/

Datg
reminder(s) sent to
States whose reports

f written

_ Date of have not yet been
States parties D due submission submitted

A. Initial reports of States parties due in 1983 b/

Saint Vincent 8 February 1983 Not yet received (1)
and the (2)
Grenadines (3)
(4)
(5)
(6)
(7
(8)
(9)
(10)
(11)
Viet Nam 23 December 1983 v Jutr 1989

B. Initial reports of States parties due in 1984

Gabon 20 April 1984 Not yet received (1)
(2)
(3)
(4)
(%)
{6)
(7)
(8)
(9)
(10)

C. Initial reports of States parties due in 1987

San Marino 17 January 1987 14 September 1988

Niger 9 June 1987 Not yet received (1)
(2)
(3)
(4)
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10
15
13
15

O = o

15

15

OO Nl o

May 1984

May 1985
August 1985
November 1985
May 1986
August 1986
April 1987
December 1987
June 1988
November 1988
May 1989

May 1985
August 1985
November 1985
May 1986
August 1986
April 1987
December 1987
June 1988
November 1988
May 1989

1 December 1987

6
21
10

June 1988
November 1988
May 1989



reminder(s) sent to
States whosge reports
Date of have aQt yet besn
Statos parties Pate due submission submitted
Sudan 17 June 1987 Not yet received (1) 1 December 1987

(2) 6 June 1988
(3) 21 November 1988
(4) 10 May 1989

Argentina 7 November 1987 11 April 1989 -

D. Initial reports of States partieg due in 1988
Democratic Yemen 8 May 1988 18 January 1989 -

£quatorial Guinea 24 December 1988 Not yet received (1) 10 May 1989

E. Second periodic reports of States parties due in 1983

Libys=n Arab 4 February 1983 Not yet received (1) 10 May 1984
Jamehiriya (2) 15 May 1985
(3) 13 August 1985
(4) 18 November 1985
(5) 6 May 1986
(6) 8 August 1986
(7) 1 May 1987
(8) 24 July 1987
(9) 1 December 1987
(10) 6 June 1988
(11) 21 November 1988
(12) 10 May 1989

Iran (Islamic 21 March 1983 Not yet received (1) 10 May 1984
Republic of) (2) 15 May 1985
(3) 13 August 1985
(4) 18 November 1985
(5) 6 May 1986
(6) 8 August 1986
(7) 1 May 1987
(8) 24 July 1987
(9) 1 December 1987
(10) 6 June 1988
(11) 21 November 1988
(12) 10 May 1989
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States parties
Madagascar

F,
Bulgaria
Cyprus

Syrian Arab
Republic

reminder(s) sent to
States whose reports
Rate of have not yet been
Date due submission submitted
3 August 1983 Not st received (1) May 1985
(2) August 1985
(3) November 1985
(4) May 1986
(5) August 1986
(6) May 1987
(7) July 1987
(8) December 1987
(9) June 1988
(10) November 1988

(11)

28 April 1984 Not yet received (1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

(10)
(11)

18 August 1984 Not yet received (1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

(10)
(11)

18 August 1984 Not yet received (1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

(10)
111)
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May 1989

May 1985
August 1985
November 1985
May 1986
August 1986
May 1987
August 1987
December 1987
June 1988
November 1988
May 1989

May 1985
August 1985
November 1985
May 1986
August 1986
May 1987
August 1987
December 1987
June 1988
November 1988
May 1989

May 1985
August 1985
November 1985
May 1986
August 1986
May 1987
August 1987
December 1987
June 1988
November 1988
May 1989




States parties
G.

Gambia

India
Costa Rica

Suriname

Venezuela

Lebanon

Dominican Republic

Date due

21 June 1985

9 July 1985
2 August 1985

2 August 1985

1 November 1985

21 March 1985

29 March 1986

DRate of
submisgsion

Not yet received

12 July 1989
11 November 1988

Not yet received

Not yet received

Not yet received

1 September 1988

-164-

have not yet hewen
submitted

Second periodic reports of States parties due in 1985

(1) 9 August 1985
(2) 18 November 1985
(3) 6 May 1986

(4) 8 August 1986
(5) 1 May 1987

(6) 1 December 1987
(7) 6 June 1988

(8) 21 November 1988
(9) 10 May 1989

(1) 18 November 1985
(2) 6 May 1986

(3) B8 August 1986
(4) 1 May 1987

(5) 1 December 1987
(6) 6 June 1988

(7) 21 November 1988
(8) 10 May 1989

(1) 20 November 1985
(2) 6 May 1986

(3) 8 August 1986
(4) 1 May 1987

(5) 1 December 1987
(6) 6 June 1988

(7) 21 November 1988
(8) 10 May 1989

Second periodic reports of States parties due in 1986

(1) 10 May 1986

(2) 8 August 1986
(3) 1 May 1987

(4) 13 August 1987
{5) 1 December 1987
(6) 6 June 1988

(7) 21 November 1988
(8) 10 May 1989




Kenya

Mali

United Republic
of Tanzania

Nicaragua

Jamaica

Sri Lanka

Morocco

Panama

Rate due

11 April 1986

11 April 1986

11 April 1986

11 June 1986

1 August 1986

10 September 1986

31 October 1986

Date of
submigsion

Not yet received

Not yet received

Not yet received

29 November 1988

Not yet received

Not yet received

Not yet received

31 December 1986 L/ 4 August 1984
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Rate of written

reminder(s) seat to

States whoge reports
have not yet% been

submitted

(1) 10 May 1986

(2) 8 August 1986

(3) 1 May 1987

{4) 1 December 1987

(5) 6 June 1988

(6) 21 November 1988

(7) 10 May 1989

(1) 10 May 1986

(2) 8 August 1986
(3) 1 May 1987

(4) 1 December 1987
(5) 6 June 1988

(6) 21 November 1988
(7) 10 May 1989

(1) 10 May 1986

(2) B8 August 1986
(3) 1 May 1987

(4) 1 December 1987
(5) 6 June 1988

(6) 21 Novembter 1988
(7) 10 May 1989

(1) 1 May 1987
(2) 1 December 1987
(3) 6 June 1988
(4) 21 Nuvember 1988
(5) 10 May 1989
(1) 1 May 1987
(2) 1 December 1987
(3) 6 June 1988
(4) 21 November 1988
(5) 10 May 1989
(1) 1 May 1987
(2) 1 December 1987
(3) 6 June 1988
(4) 21 November 1988
(5) 10 May 1989




States parties
I,

Jordan

Guyana

Iceland

Democratic People's

Republic of Korea

Date due

22 January 1987

10 April 1987

30 October 1987

13 October 1987

Date of
submission

Not yet received

Not yet received

Not yet received

Not yet received

(1)
(2)
(3)
(4)
(5)

(1)
(2)
(3)
(4)
(5)

(1)
(2)
(3)
(4)

(1)
(2)
(3)

= N
OHOHK OFHO PP

= N

1
6
21
10

23
21
10

Second periodic reports of States parties due in 1987

May 1987
December 1987
June 1988
November 1988
May 1989

May 1987
December 1987
June 1988
November 1988
May 1989

December 1987
June 1988
November 1988
May 1889

June 1988
November 1988
May 1989

J. Seacond periodic reports of States partieg due in 1988

Saint Vincent
and the
Grenadines ¢/
Canada 4/

Austria

Peru

Egypt

Bolivia
Viet Nam

El Salvador £/

8 February 1988

8 April 1988

9 April 1988

9 April 1988

13 April 1988

11 November 1988
23 December 1988

31 December 1988

Not yet received

28 July 1989

Not yet received

Not yet received

Not yet received

e/
Not yet received

Not yet received
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(1)
(2)
(3)

(1)
(2)

(1)
(2)

(1)
(2)

(1)

6
21
10

21
10

21
10

21
10

10

June 1988
November 1988
May 1989

November 1988
May 198¢&

November 1988
May 1989

November 1988
May 1989

May 1989




States parties

K.

Zaire h/

Central African

Repnblic i/
Gabon g/
Afghanistan

Belgium

LI

Czechoslovakia
Libyan Arab
Jamahiriya j/
Tunisia

Iran (Islamic

Republic of) j/

Lebanon j/

Panama

Germany, Federal

Republic of

Madagascar j/

Yugoslavia

Rate due

Date of
submisgion

Second periodic reports of States parties due in 1989

(within the period under review) g/

1 February 198¢

9 April 1989

20 April 1989
23 April 1989

20 July 1989

20 February 1989

Not yet received

Not yet received
Not yet received

Not yet received

Third periodic reports of States parties due in 1988

4 February 1988

4 February 1988

4 February 1988

21 March 1988

21 March 1988

6 June 1988

3 August 1988

3 August 1988

3 August 1988

17 Januvary 1989

Not yet received

17 April 1989

Not yet received

Not yet received

Not yet received

1 December 1988

Not yet received

Not yet received
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(1)
(2)
(3)

(1)
(2)
(3)

(1)
(2)
(3)

(1)
(2)

(1)
(2)

21
10

21
10

21
10

21
10

21
10

June 1988
November 1989
May 1989

June 1988
November 1988
May 1989

June 1988
November 1988
May 1989

November 1988
May 1989

November 1988
May 1989




Date of written

reminder(s) sent to
States whoge reports
Date of have_not yet been
States parties Rate due gubmission submitted
Byelorussian SSR 4 November 1988 Not yet received (1) 21 November 1988
(2) 10 May 1989
Ecuador 4 November 1988 k/ -
Mauritius 4 November 1988 i/ -
Union of Soviet 4 November 1988 26 August 1988 -
Socialist
Republics

M. Third periodic reports of States parties due jin 1989
(within the period under review) m/

Uruguay 21 March 1989 n/ -
Dominican Republic 3 April 1989 Not yet received -
Bulgaria j/ 28 April 1989 Not yet received -
Chile 28 April 1989 3 May 1989 -
Romania 28 April 1989 Not yet received -
Spain 28 April 1989 28 April 1989 -
1 June 1989
Notes

a/ From 29 July 1988 to 28 July 1989 (end of the thirty-third session to end
of the thirty-sixth session).

b/ At its twenty-fifth session (601st meeting), the Committee decided to
extend the deadline for the submission of Panama's second periodic report from
6 June 1983 to 31 December 1986,

c/ The State pa:r’'s initial report has not yet been received.

<

as See QOfficial Records of the General Assembly, Fortieth Session,
Supplement No. 40 (A/40/40), para. 40.

e/ Pursuant to the Committee's decision taken at its 914th meeting, the new
date for the submission of Bolivia's second periodic report is 13 July 1990.

£/ At the Committee's twenty-ninth session, the deadline for the submission
of E1 Salvador's second periodic report was set for 31 December 1988.
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Notes (continued)

g/ For a complete list of States parties whose second periodic reports are
due in 1989, see CCPR/C/57.

h/ At its thirtieth session (739th meeting), the Committee decided to extend
the deadline for the submission of Zaire's second periodic report from
30 January 1983 to 1 February 1989,

i/ At the Committee's thirty-second session (794th meeting), the deadline
for the submission of the second periodic report of the Central African Republic
was set for 9 April 1989,

i/ The State party's second periodic report has not yet been received.

k/ Pursuant to the Committee's decision taken at its 833rd meeting, the new
date for the submission of Ecuador's third periodic report is 4 November 1989,

1/ Pursuant to the Committee's decision taken at its 914th meeting, the new
date for the submission of Mauritius' third periodic report is 18 July 1990.

m/ For a complete list of States parties whose third periodic reports are
due in 1989, see CCPR/C/58.

n/ Pursuant to the Committee's decision taken at its 891st meeting, the new
date for submission of Uruguay's third periodic report is 21 March 1990,
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ANNEX V

and of reports still pending before the Committee

DRate of
States parties Date due submission
A. Initial reports
Bolivia 11 November 1983 26 October 1988
Viet Nam 23 December 1983 7 July 1989
Togo 23 August 1985 22 September 1988
Cameroon 26 September 1985 14 Angust 1988

San Marino
Argentina

Philippines

Democratic Yemen

Uruguay

Mauritius

United Kingdom
of Great Britain
and Notrthern
Ireland -
dependent
Territories

New Zealand

India

Costa Rica

17

22

2l

18

27

January 1987 14 September 1988
November 1987 11 April 1989
January 1988 22 March 1988
May 1988 18 January 1989
B. Second periodic reports
March 1983 28 July 1988
November 1983 24 October 1988

August 1984

March 1985

July 1985

August 1985

25

12

11

May 1988

June 1988

July 1989

November 1988
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896th-897th, 900th
(thirty-sixth session)

Not yet considered
870th-871st, 874th-
875th (thirty-fifth

session)

898th-899th, 903rd
(thirty-sixth session)

Not yet considered
Not yet ccnsidered

884th-886th
(thirty-fifth session)

Not yet considered

876th-879th
(thirty-fifth session)

904th-906th
(thirty-sixth session)

855th-857th
(thirty-fourth session)

888th-891st
(thirty-fifth session)

Not yet considered

Not yet considered




States parties

Italy
Dominican
Republic
Nicaragua

Portugal

Norway

Netherlands

Panama

Mexico

Canada

Zaire

Czechoslovakia

German Democratic
Republic

Tunisia

Germany, Federal
Republic of

Union of Soviet
Socialist
Republics

(‘hile

Spain

31

31

22

28

28

Date dug

November 1985

March 1986
June 1986

August 1986

August 1986

October 1986

December 1986

June 1987

April 1988

February 1989

25

21

23

28

20

Rate of
submission

July 1988

September 1988
Novembkar 1988

May 1987
June 1988 a/

January 1988

June 1988

August 1988

March 1988

July 1989

February 1989

C. Third periodic reports

February 1988

February 1988

February 1988

August 1988

November 1988

April 1989

April 1989

17

17

January 1989

July 1988

April 1989

December 1588
August 1988
May 1989

April 1989
June 1989
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Meetings at which
considered

908th-912th
(thirty-sixth session)

Not yet considered
Not yet considered

Not yet considered

844th-847th
(tnirty-fourth session)

861st-864th
(thirty-fourth session)

Not yet considered

849th-853rd
(thirty-fourth session)

Not yet considered

Not yet considered

Not yet cunsidered

Not yet considered

Not yet considered

Not yet considered

Not yet considered

Not yet considered

Not yet conside-ed




ftates parties Date of submission @™ = = Meetings at which considered

D. Additional information submitted subsequent to examination
of initial reports by the Committee

Kenya b/ 4 May 1982 Mot yet considered
Gambia b/ 5 June 1984 Not yet considered
Panama b/ 30 July 1984 Not yet considered
Zaire b/ 23 September 1988 Not yet considered

E. Additional information submitted subsequent to examination
of second periodic reports by the Committee

Finland 4 June 1986 Not yet considered

Sweden 1 July 1986 Not yet considered

a’ Date of re-submission.

b/ At its twenty-fifth session (601st meeting), the Committee decided to
coasider the report together with the State party's second periodic report,
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ANNEX VI

General comments a/ under article 40, paragraph 4., of the
International Covepart on Civil and Political Rights

General comment 17 (33) b/ ¢/ (article 29)

1. Article 24 of the International Covenant on Civil and Political Rights
recognizes the right of every child, without any discrimination, to receive from
his family, society and the State the protection required by his status as a

minor. Consequently, the implementation of this provision entails the adoption of
special measures to protect children in addition to the measures that States are
required to take under article 2 to ensure that everyone enjoys the rights provided
for in the Covenant., The reports submitted by States parties often seem to
underestimate this obligation and they supply inadequate information on the way in
which children are afforded enjoyment of their right to special protection.

2. In this connection, the Committee points out that the rights provided for in
article 24 are not the only ones that the Covenant recognizes for children and
that, as individuals, children benefit from all of the civil rights enunciuted in
the Covenan%. In enunciating a right, some provisions of the Covenant expressly
indicate to States measures to be adopted with a view to affording minors greater
protection than adults. Thus, as far as the right to life is concerned, the death
penalty cannot be imposed for crimes committed by persons under 18 years of age.
Similarly, if lawfully deprived of their lilerty, accused juvenile persons shall be
separated from adults and are entitled to boe brought as speedily as possible for
adjudication; in turn, convicted juvenile offenders shall be subject to a
penitentiary system that involves segregation from adults and is appropriate to
their age and legal status, the aim being to foster reformation and social
rehabilitaticon. 1In other instances, children are protected by the possibility of
the restriction - provided that such restriction is warranted - of a right
recognized by the Covenant, such as the right to publicize a judgement in a suit at
law or a criminal case, from which an exception may be made when the interest of
the minor so requires,

3. In most cases, however, the measures to be adopted are not specified in the
(lovenant and it is for each State to determine them in tha light of the protection
needs of children in its territory and within its jurisdiction. The Committee
notes in this regard that such measures, although intended primarily to ensure thsat
child~en fully enjoy the other rights enunciated in the Covenant, may also be
economic, social and cultural. For example, every possible economic and social
measure should be taken to reduce infant mortality and to eradicate malnutrition
among children and to prevent them from being subjected to acts of violence and
¢ruel and inhuman treatment or from being exploited by means of forced labour or
prostitution, or by their use in the illicit trafficking of narcotic drugs, or by
any other means. In the cultural field, every possible measure should be taken to
foster the development of their personality and to provide them with a level of
edueation that will enable them to enjoy the rights recognized in the Covenant,
particularly the right to freedom of opinion and expression. Moreover, the
Commnittee wishes to draw the attention of States parties to the need to include in
their reoports information on measures adopted to ensure that children do not take a
direct part in armed conflicts.

173~




4. The right to special measures of protection belongs to every child because of
his status as a minor. Nevertheless, the Covenant does not indicate the age at
which he attains his majority. This is to be determined by each State party in the
Jight of the relevant social and cultural conditions. In this respect, States
should indicate in their reports the age at which the child attains his majority in
c¢ivil matters and assumes criminal responsibility. States should also indicate the
age at which a child is legally entitled to work and the age at which he is treated
as an adult under labour law. States should further indicate the age at which a
child is considered adult for the purposes of article 10, paragraphs 2 and 3,
However, the Committee notes that the age for the above purpos¢s should not be set
uureasonably low and that in any cuse a State party cannot absolve itself from its
obligations under the Covenant regarding persons under the age of 18,
notwithstanding that they have reached the age of majority under domestic law.

5, The Covenant requires that children should be protected against discrimination
on any grounds such as race, colour, sex, language, religion, national or social
origin, property or birth. 1In this connection, the Committee notes that, whereas
non-digcrimination in the enjoyment of the rights provided for in the Cuvenant also
stems, in the case of children, from article 2 and their equality before the law
from article 26, the non-discrimination clause contained in article 24 relates
specifically to the measures of protection referred to in that provision. Reports
by States parties should indicate how legislation and practice ensure that measures
of protection are aimed at removing all discrimination in every field, including
inheritance, particularly as between children who are nationals and children who
are aliens or as between legitimate children and children born out of wedlock.

6. Responsibility for guaranteeing children the necessary protection lies with
the family, society and the State. Although the Covenant does not indicate how
such responsibility is to be apportioned, it is primarily incumbent on the family,
which is interpreted broadly to include all persons composing it in the society of
the State party concerned, and particularly on the parents, to create conditions to
promote the harmonious development of the child's personality and his enjoyment of
the rights recognized in the Covenant. However, since it is quite common for the
father and mother to be gainfully employed outside the home, reports by States
parties should indicate how society, social institutions and the State are
dischar,'ng their responsibility to assist the family in ensuring the protection of
the child. Moreover, in cases where the parents and the family seriously fail in
their duties, ill-treat or neglect the child, the State should intervene to
restrict parental authority and the child may be separated from his family when
circumstances so require, 1If the marriage is dissolved, steps should be taken,
keeping in view the paramount interest of the children, to give them necessary
protection and, so far as is possible, to guarantee personal relations with both
parents. The Committee considers it useful that reports by States parties should
provide information on the special measures of protection adopted to protect
childrin who are abandoned or deprived of their family environment in order to
enable them to develop in conditions that most closely resemble those
characterizing the family environment.

7. Under article 24, paragraph 2, every child has the right to be registered
immediately after birth and to have a name. In the Committee's opinion, this
provision should be interpreted as being closely linked to the provision concerning
the right to special measures of protection and it is designed to promote
recognition of the child's legal personality. Providing for the right to have a
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name is of special importance in the case of children born out of wedlock. The
main purpose of the obligation to register children after birth is to reduce the
danger of abduction, sale of or traffic in children, or of other types of treatment
that are incompatible with the enjoyment of the rights provided for in the
Covenant. Repo:ts by States parties should indicate in detail the measures that
ensure the immediate registration of children born in their territory.

8. Special attention should also be paid, in the context of the protection to be
granted to children, to the right of every child to acquire a nationality, as
provided for in article 24, paragraph 3. While the purpose of this provision is to
prevent a child from being afforded less protection by society and the State
because he is stateless, it does not necessarily make it an obligation for States
to give their nationality to every child born in their territory. However, States
are required to adopt every appropriate measure, both internally and in
co-operation with other States, to ensure that every child has a nationality when
he is born. 1In this connection, no discrimination with regard to the acquisition
of nationality should be admissible under internal law as between legitimate
children and children born out of wedlock or of stateless parents or based on the
nationality status of one or both of the parents. The measures adopted to ensure

that children have a nationality should always be referred to in reports by States
parties.

Notes

a/ For the nature and purpose of the general comments, see Official Records

of the Generrl Assembly, Thirty-sixth Session, Supplement No. 40 (A/36/40),

annex VII, introduction. For a description of the history of the method of work,

the elaboraticn of general comments and their use, see ibid., Thirty-ninth Session,
Supplement Fo. 40 (A/39/40 ana Corr.l and 2), paras. 541-557. For the text of the

general comments already adopted by the Committee, see ibid., Thirty-sixth Session,

Supplement No, 40 (A/36/40), annex VII; ibid., Thirty-seventh Session, Supplement
No. 40 (A/37/40), annex V; ibid., Thlr;g-glghth Session, Supplement No. 40
(A738/40), annex VI; ibid., Thirty-ninth Sessgion, Supplement No. 40 (A/39/40 and
Corr.1 and 2), annex VI; ibid., Fortieth Session n, Supplement No. 40 (As/40/40),
annex VI; ibid., Forty-first Session, Supplement No. 40 (A/41/40), annex VI and

ibid., Forty-third Session, Supplement No. 40 (A/43/40), annex VI, Also issued in
document CCPR/C/21/Rev.1.

b/ Adopted by the Committee at its 891st meeting (thirty-fifth session),
heid on 5 April 1989.

¢/ The number in parenthesis indicates the session at which the general
comment was adopted.
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ANNEX VII

Methodology for considering third periodic reports a/

1, The method to be applied by the Committee in considering third periodic
reports, or subsequent periodic reports, should be generally similar to that used
for considering second periodic reports, the main objective being to maintain and
strengthen the dialogue between the Committee and the States parties and to promote
the effective implementation of human rights.

2. A revision of the existing guidelines b/ should only be made on the basis of
the Committee's experience in the consideration of periodic reports.

3. The lists of issues prepared in advance of the examination of third periodic
reports for transmission to States parties should be more concise and more precise
than is presently the case in respect of second periodic reports. In principle,
these lists should concentrate on developments after the submission of Lhe second
periodic report and not include issues extensively dealt with during the
consideration of previous reports except for those identified as giving rise to
concern.

4. Henceforth, States parties should be informed in writing, by an explanatory
note attached to the list of issues, of factors relating to the consideration of
reports by the Committee such as the need for brevity in introducing reports, the
fact that the lists of issues are only indicative and are usually supplemented by
oral questions from members and that members customarily make general observations
at the conclusion of the dialogue. g/

5, The analytical study of the consideration of State party reports prepared by
the Secretariat should clearly reflect the sallent questions raised and responses
provided during the considerution of each prior report as well as the relevant
information supplied in the report that is to be considered by the Committee.

6. Unless the Committee decides otherwise, the consideration of third periodic
reports will be completed in no more than three meetings.

Notes
a/ Adopted by the Committee at its 880th meeting, held orn 29 March 1989,
b/ See document CCPR/C/20.

c/ Such explanatory notes should also be attached to lists of issues
prepared in advance of the consideration of second periodic reports.
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ANNEX VIII

Draft consolidated guidelines for the jinitial part
of States parties' reports as

1, Pursuant to the recommendation adopted by second meeting of persons chairing
human rights treaty bodies, contained in paragraph 79 of document A/44/98, the
Human Rights Committee considered the possibility of elaborating a consolidated
text of the first part of the guidelines relating to the form and contents of State
party reports.

2. The Committee was of the view that the harmonization and consolidation of

guidelines would not be incompatible with the autonomy of each treaty body and

would help to avoid both duplication of effort and delays in the submission of

reports, but stressed the need to limit such consolidation to matters of common
interest to all the treaty bodies.

3. In the light of the foregoing and on the basis of the Secretariat proposal,
contained in paragraph 21 of document A/40/600, the Committee proposed the
following consolidated guidelines for the preparation of the initial part of State
party reports submitted under the various international human rights instrume..ts:

(a) Land and people. This section should contain information about the main
ethnic and demographic characteristics of the country and its population as well as
such socio-economic and cultural indicators as per capita income, gross national
product, rate of inflation, external debt, rate of unemployment, literacy rate and
religion. It should also include information on the population by mother tongue,
life expectancy and infant mortality.

(b) Genexal political structure. This section should briefly describe the
pulitical history and framework, the type of government and the organizatiun of the
executive, legislative and judicial organs.

(¢) General legal framework within which human rights are protected. This

section should contain information on:

(1) Which judicial, administrative or other competent authorities have
jurisdiction affecting human rights;

(i1i) What remedies are available to an individual who claims that any of his

rights have been violated; and what systems of compensation exist for
victims}

(iii) Whether any of che rights referred to in the various human rights
instruments are protected either in the Constitution or by a separate
"bill of rights" and, if so, what provisions are made in the Constitution
or bill of rights for derogations and in what circumstances;

(iv) Whether the provisions of the various human rights instruments ca» be
invoked before, or directly enforced by, the courts, other tribu 3 or
administrative authorities or whether they must pe transformed into
internal laws or administrative regulations in crder to be eiaforced by
the authorities concerned.
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(d) Information and publicity. This section should indicate whether any

special efforts have been made to promote awareness among the public and the
relevant authorities of the rights contained in the various human rights
instruments. The topics to be addressed should include: the manner and extent to
which the texts of the various human rights instruments have been disseminated;
whether such texts have been translated into the local language or languages; what
government agencies have responsibility for preparing reports and whether they
normally receive information or other inputs from external sources; and whether the
contents of the reports are the subject of public debate.

botes

8/ Adopted by the Committee at its 90lest meeting, held on 13 July 1989,

-178-



ANNEX IX

Amerded rules of procedure

At its thirty-sixth session, the Human Rights Committee adopted a number of
changes in the rules set out in chapter XVII of its rules of procedure, relating to
the consideration of communications under the Optional Protocol to the International
Covenant on Civil and Political Rights. The text of the rules as amended appears
below:

XVII. PROCEDURE FOR THE CONSIDERATION OF COMMUNICATIONS
RECEIVED UNDER THE OPTIONAL PROTOCOL

C. Progcedure to determine admissibility
Rule 87

1. The Committee shall decide as soon as possible and in accordance with the
following rules whether the communication is admissible or is inadmissible
under the Protocol.

2, A Working Group established under rule 89, paragraph 1, may also declare
a communication admissible when it is composed of five members and all the
members so decide.

Rule 88

1. Communications shall be dealt with in the order in which they are
received by the Secretariat, unless the Committne or a Working Group
established under rule 89, paragraph 1, decides otherwise.

2, Two or more communicetions may be dealt with jointly if deemed
appropriate by the Committee or a Working Group established under rule 89,
paragraph 1.

Rule 89
1. The Committee may establish one or more Working Groups of no more than
five of its members to make recommendations to the Committee regarding the
fulfilment of the conditions of admissibility laid down in articles 1, 2, 3
and 5 (2) of the Protocol.

2. The rules of procedure of the Committee shall apply as far as possible to
the meetings of the Working Group.

3. The Committee may designate Special Rapporteurs from amorg its members to
assist in the handling of communications.
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Rule 90 a/

With a view to reaching a decision on the admissibility of a
communication, the Committee, or a Working Group established under rule 89,
paragraph 1, shall ascertain:

(a) That the communication is not anonymous and that it emanates from an
individual, or individuals, subject to the jurisdiction of a State party to
the Protocol;

(b) That the individual claims, in a manner sufficiently substantiated,
to be a victim of a violation by that State party of any of the rights set
forth in the Covenant. Normally, the communication should be submitted by the
individual himself or by his representative; a communication submitted on
behalf of an alleged victim may, however, be accepted when it appears that he
is unable to submit the communication himself;

(c) That the communication is not an abuse of the right to submit a
communication under the Protocol:

(d) That the communication is not incompatible with the provisions of
the Covenant;

(e) That the same matter is not being examined under another procedure
of international investigation or settlement;

(£) That the individual has exhausted all available domestic remedies.

Rule 91

1. The Committee or a Working Group established under rule 89, paragraph 1,
or a Special Rapporteur designated under rule 89, paragraph 3, may request the
State party concerned or the author of the communication to submit additional
written information or observations relevant to the question of the
admissibility of the communication. To avoid undue delays, a time-limit for
the submission of such information or cbservations shall be indicated.

2. A communication may not be declared admissible unless the State party
concerned has received the text of the communication and has been given an
opportunity to furnish information or observations as provided in paragraph 1
of this rule.

3. A request addressed to a State party under paragraph 1 of this rule shall
include a statement of the fact that such a request does not imply that any
decision has been reached on the question of admissibility.

4. Within fixed timc-limits, each party may be afforded an opportunity to
comment on submissions made by the other party pursuant to this rule.
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Rule 92

1. Where the Committee decider that a communication is inadmissible under
the Protocol it shall as soon as possible communicate its decision, through
the Secretary-General, to the author of the communication and, where the
communication has been transmitted to a State party concerned, to that State
party.

2, If the Committee has declared a communication inadmissible under

article 5, paragraph 2, of the Protocol, this decision may be reviewed at a
later date by the Committee upon a written request by or on behalf of the
individual concerned containing information to the effect that the reasons for
inadmissibility referred to in article 5, paragraph 2, no longer apply.

3. Any member of the “ommittee may request that a summary of his individual
opinion shall be appended to the Committee's decision declaring a
communication inadmissible under the Optional Protocol.

D. Procedure for the consideration of communications on
the merits

Rule 93

1. As soon as possible after the Committee or a Working Group acting under
rule 87, paragraph 2, has taken a decision that a communication is admissible
under the Protocol, that decision and the text of the relevant documents shall
be submitted, through the Secretary-General, to the State party concerned.

The author of the communication shall also be informed, through the
Secretary-General, of the decision.

2. Within six months, the State party concerned shall submit to the
Committee written explanation or statements clarifying the matter under
consideration and the remedy, if any, that may have been taken by that State.

3. Any explanations or statements submitted by a State party pursuant to
this rule shall be communicated, through the Secretary-General, to the author
of the communication who may submit any additional written information or
observations within fixed time-limits.

4. Upon consideration of the merits, the Committee may review a decision
that a communication is admissible in the light of any explanation or
statements submitted by the State party pursuant to this rule.

Rule 94

1. If the communication is admissible, the Committee shall consider it in
the light of all written information made available to it by the individuals
and by the State party concerned and shall formulate its reviews thereon. For
this purpose the Committee may refer the communication to a Working Group of
not more than five of its members or to a Special Rapporteur to make
recommendations to the Committee.
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2. The views of the Committee shall be communicated to the individual and to
the State party concerned.

3. Any member of the Committee may request that a summary of hi. individual
opinion shall be appended to the views of the Committee.

Notes

a’/ Rule 90, paragraph 2, has been deleted.
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Submitted by: Vicenta Acosta (alleged victim's mother) -
later joined by Omar Berterretche Acosta as
co-author

Alleged victim: Omar Berterretche Acosta

State party concerned: Uruguay

Date of communication: 20 December 1983 (date of initial letter)

Date of decision on admigsibility: 11 July 1985

The Human Rights Committee, established under artic.ea 28 of the International
Covenant on Civil and Political Rights,

Meeting ou 25 October 1988,

Having concluded its consideration of communication No. 162/1983, submitted to
the Committee by Vicenta Acosta and Omar Berterretche Acosta under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party concerned,

Adopts the following:

Views undex article 5, paragraph (4) of the Optional Protocol

1. The original author of the communication (letter dated 20 December 1983) is
Vicenta Acosta, a Uruguayan national residing in Uruguay. She submitted the
communication on behalf of her son, Omar Berterretche Acosta, a Uruguayan national
born on 23 February 1927, who was detained in Uruguay from September 1977 until

1 March 1985, He joined as co-author of the communicatior by letter receivad on

3 July 1985.

2.1 It is stated that Omar Berterretche is an architect and meteorologist and that
prior to his detention he was employed as sub-director of weather forecasting in
Uruguay's Department ot Meteorology and as professor of dynamics, aerodynamics,
mathematics and physics at various institutions. He was detained for the first
time in January 1976 and allegedly subjected to torture; he was released on

25 February 1976 without being charged. He was arrested for the second time on

1 September 1977 at police headquarters in Montevideo, where he had gone to pick up
his passport to go abroad. One day later his family learned of his detention, but
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he was kept incommunicado for 40 more days. He was taken to the Central Prison in
Montevideo, where he stayed until February 1978, when he was transferred to the
Punta Carreta Prison in Montevideo. From July 1979 until 1 March 1635 ue was
detained at Libertad Prison.

2,2 The military judge of first instance imposed on him a term of impriscnment of
24 months, on charges of assisting subversion., The Government prosecutor charged
him further with providing military intelligence to the Communist Party and asked
for a six-year sentence. The Supreme Military Tribunal sentenced him to 14 years'
imprisonment.

3. By its decision of 22 March 1984, the Working Group of the Human Rights
Committee, having decided that Vicenta Acosta was justified in acting on behalf of
the alleged victim, transmitted the communication under rule 91 of the provisional
rules of procedure to the State party concerned, requesting information and
observations relevant to the question of admissibility of the communication. The
Working Group also requested the State party to provide the Committee with copies
of any court orders or decisions relevant to tha case and to inform the Committee
of the state of health of Omar Berterretche,

4.1 1In a submission dated 28 August 1984 the State party informed the Committee
that on 5 June 1980 Mr. Omar W. Berterretche was sentenced in second instance to
14 years' imprisonment for committing the offences of "subversive associations",
"assault on the muterial strength of the army, navy and air force by esnionage",
"espionage" and "attack against the Constitution in tre degree of conspiracy,
followed by preparatory acts" al) covered by the Military Penal Code. Concerning
his state of health, thes State party declares the following: "patient suffering
from gastro-eateritis which is treated and controlled, At present, stabilized."

4.2 The present Uruguayan Government came to power on 1 March 1985. Pursuant to
an amnesty law enacted by that Government on 8 March 1985, all political prisoners
were released and all forms of political banishment were lifted.

5. In an undated letter received on 3 July 1985, Mr. Berterretche joined nis
mother as co-author of the communication, indicating that he had been released from
imprisonment in March 1985 and requesting the Committee to continue consideration
of the communication. He confirmed that the facts as described by his mother were
correct and made the following comments on the State party's submission of

24 August 1984:

"It is stated that I am suffering from gastro-enteritis but that this is
now stabilized. This is only a half truth since I was only half-treated
medically, i.e. in an inadequate manner. The fact is obviously concealed that
I am suffering from nervous hypertension, which is of a serious nature because
of its extreme variability and which is also inadequately controlled. Also
concealed is the cardiac problem which has developed since 1 was tortured. No
reference is made to the fact that, from the time I was first captured and
during the interrogations leading to my indictment I was subjected to physical
abuse such as beatings, stringing up, asphyxiation, electric shocks and long
periods of forced standing in the cold without anything to drink or eat. None
of this is mentioned. No reference is made either to the fact that, in the
absence of firm evidence to convict me I was declared a 'spy'. On this
ground, the procedure was drawn out indefinitely, as I was progressively
sentenced to 12 months, then 8 1/2 years and finally 14 years of imprisonment,
without any aggravating factor having intervened in the interim.
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6 .

"The military court did not find any active participation in politics on
my part and, acting solely on the basis of my ideology, it imposed on me the
heaviest sentence possible, on grounds which were false ...

"Libertad prison, in which I was held, was a place of genuinely repugnant
and constant repression, carried out by specialized personnel who were rotated
in order that they should not suffer the fatigue which this type of duty
inevitably produces.

“The following provides evidence of the pleasure that was taken in
carrying out torture at Libertad prison., It was a case of torture of the
nerves, practised on me and my family, as on many others. On
7 September 1981, the day on which I had served exactly four years of
detention, I was informed that I was to report to the warden's office. Also
ordered to report were some of my companions who were informed of several
decisions, some of them being told that they were to be released. As for me,
I was informed that I had been granted freedom. I was informed of this by a
military court established there and I was asked to give my address. This is
a normal procedure when release is approved., I informed my family, which,
when they sought confirmation of my release, were informed that there had been
a mistake.

"In view of the foregoing, 1 have to make the following statement:

(a) I wish my case to remain open because, in view of the treatment to
which I was subjected, it is necessary to measure not only the moral damage
caused to me and my family and the damage inflicted on the State by the
de _fagto Government, but also the damage constituted by the fact that despite
all the efforts I have made, 1 am still without work. 1In other words, I have
so far not been reinstated in the School of Meteorology or in the Department
of Meteorology and, at the age of 58, it is very difficult for me to obtain a
position,

(b) I wish my case to remain open in case it is possible to conduct
further inquiries and because I shall continue to fight for the genuine
welfare of mankind, for its rights and for the possibility for it to live in
peace and freednm, as 1 believe this to be one of the aims man has always
pursued."”

Before considering any claims contained in a communication, the Human Rights

Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the
tovenant. The Committee did not find that any of the procedural obstacles laid
down in articles 2, 3 or 5 of the Optional Protocol existed in the present case.

7.

On 11 July 1985 the Committee therefore decided: that the communication was

admissible in so far as the facts submitted relate to events which allegedly took
place atter 23 March 1976, the date on which the Covenant and the Optional Protocol
entered into force for Uruguay. The State party was requested, in accordance with
article 4, paragraph 2 ot the Optional Protocol, to submit written explanations or
statements clarifying the matter and the measures, if any, that might have been
taken by it and, again, to furnish the Committee with copies of all court orders
and decisions relevant to the case. The Committee's decision was transmitted to
the parties on 1 August 1985, together with an indication that the iuthors would be
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afforded an opportunity to comment on any submission received from the State party,
as provided in rule 93, paragraph 3, of the Commitcee's provisional rules of
procedure,

8. By note of 3 January 1986 the State party confirmed its intention to
co-operate with the Committee and stated that it would forward copies of the
relevant court orders and decisions. On 12 December 1986 the State party
transmitted copies of the judgement of the Supreme Military Tribunal, dated

5 June 1980, as well as transcripts of the hearings and decisions of the lower
courts.

9. The text of the State party's submissions of 3 January and 12 December 1986
was dispatched to the authors on 18 December 1986 by registered mail, The dispatch
was returned by the postal authorities on 1 April 1987 with an indication that the
authors had moved, without leaving a forwarding address. Delivery was therefore
unsuccessful, By letter of 16 November 1987, Mr. Berterretche Acosta
re-established contact with the Committee and indicated that it was his intention
to furnisgh further information in respect of his case. The submissions of the
State party of 3 January and 12 December 1986 were thereupon retransmitted to him,
Again, he was afforded an opportunity to comment on the State party's submissions,
No further information or comments have been received from him, to date.

10.1 The Human Rights Committee has considered the present communication in the
light of all the information made available to it by the parties as provided in
article 5, paragraph 1, of the Optional Protocol. The Committee observes in this
connection that the information provided by the authors in substantiation of the
allegations is somewhat limited. In the circumstances, and in the absence of any
comments from the authors on the extensive court records submitted by the State
party, the Committee will limit itself to pronouncing on the allegations of
ill-treatment and torture, which have not been contradicted by the State party.

10.2 The authors’' allegations concerning ill-treatment and torture, and the
consequences thereof, are basically the following:

(a) Mr, Berterretche Acosta's mother alleges in the initial letter that her
son was subjected to torture at the time he was detained for the first time, from
January to February 1976. She also states that her son was held incommunicado for
40 days from the time he was arrested for the second time, on 7 September 1977
(para. 2.1 above);

(b) In his comments on the State party's submission of 28 August 1984,
Mr. Berterretche Acosta observes that no reference is made in the State party's
submission "to the fact that from the time I was first captured and during the
interrogations leading to my indictment, I was subjected to physical abuse such as
beatings, stringing up, asphyxiation, electric shocks and long periods of forced
standing in the cold without anything to drink or eat" (para. 5 above);

(c) As to alleged psychological torture carried out at Libertad priscon,
Mr. Berterretche Acosta refers to the events on 7 September 1981, at which time he
was told that he had been granted freedom, and the subsequent explanation given to
his family "that there had been a mistake" (para. 5 above);

(d) As to the consequences of his treatment while in detention,
Mr. Berterretche further observes in his comments on the State party's submission
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of 28 August 19843 "The fact is obvicusly concealed that I am suffering from
nervous hypertension. which is of a serious nature because of its extreme
variability and which is also inadequately controlled. Also concealed is the
cardiac problem which has developed since I was tortured" (para. 5 above);

(e) Omnar Berterretche further states that as a result of his detention he has
lost his employment and has not been reinstated, is without work and that it has
been difficult tor him to f£ind new employment.

10.3 The Committee observes in this connection, firstly, that the allegations
concerning the treatment of Mr., Berterretche Acosta in January and February 1976
fall outside its competence, as they relate to a period of time prior to the entry
into force of the Covenant on 23 March 1976. Secondly, the Committee observes that
Mr. Berterretche Acosta's allegations of physical abuse, contained in the comments
received from him in July 1985, are to some extent unclear. As to when the alleged
torture took place he employs the language "from the time I was first captured and
during the interrogations leading to my indictment". Read in context, however, and
uoting that Mr., Berterretche Acosta was not charged at the time he was held in
captivity in January and February 1976, it can be assumed that the allegations
refer to the period of time from his second arrest, on 7 September 1977, until he
was indicted. Mr. Berterretche Acosta does not explain when he was indicted, but
from the court records subsequently provided by the State party (see para. 8 above)
it. transpires that he was indicted on 17 October 1977. This corresponds to the
period of 40 days, during which Mr. Berterretche Acosta was allegedly held
incommunicado (see para. 2.1 above).

10.4 In formulating its views, the Human Rights Committee notes that the

State party has not offered any explanations or statements concerning the treatment
of Mr, Berterretche Acosta frcm 7 September to 17 October 1977 end the
circumstances of his detention during that time. Although his description of what
allegedly happened is very brief, it is implicit in article 4, paragraph 2, of the
Optional Protocol that the State party has a duty to investigate such allegations
in good faith and to inform the Committee of the results. The Committee further
notes that the State party has offered no comments in respect of the alleged
conditions of detention at Libertad prison and the consequences thereof

(para. 10 (2)). In the circumstances, due weignt must be given to the authors'
allegations.

10.5 The Committee has taken account of the change of Government in Uruguay on

1 March 1985 and the enactment of special legislation aimed at the restoration of
rights of victims of the previous military régime., The Committee is also fully
aware of the other relevant aspects of the legal situation prevailing now in
lruguay, but it remains convinced that there is no basis to exonerate the State
party from its obligation under article 2 of the Covenant to ensure that any person
whose rights or freedoms have been violated shall have an effective remedy, and to
ensure that the competent authorities shall enforce such remedies.

ll. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the events of this case in so far as they occurred after

2} March 1976 (the date on which the Covenant and the Optional Protocol entered
into force for Uruguay), disclose violations of the International Covenant on Civil
and Political Rights, particularly of:
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Article 7, because Omar Berterretche Acosta was subjected to torture and to
cruel, inhuman and degrading treatment and punishment, and

Article 10, paragraph 1, because he was not treated with humanity and with
respect for the inherent dignity of the human person during his detention at
Libertad prison until he was released on 1 March 1985.

12. The Committee, accordingly, is of the view that the State party is under an
obligation to take effective measures to remedy the violations which
Omar Berterretche has suffered, and to provide him with adequate compensation.
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B. Communication No. 19671985, Ibrahima Gunye et al, v. France
{Views adopted on 3 April 19689 at the thirty-fiftb session)

Submitted by: Ibrahima Gueye gt al.

Alleged victimg: The authors

State party concerned: France

Date of communjcation: 12 October 1985 (date of initial letter)

Date of decision on admissibility: 5 November 1987

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights:

Meeting on 3 April 1989,

Having concluded its consideration of communication No. 196/1985, submitted to
the Committee by Ibrahima Gueye and 742 other retired Senegalese members of the

French Army under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party,

Adopts the following:

Views under article 5, paragraph 4., of the Optional Protocol*

1.1 The authors of the communication (initial letter of 12 Octorer 1985 and
subsequent letters of 22 December 1986, 6 June 1987 and 21 July 1988) are
Ibrahima Gueye and 742 other retired Senegalese members of the French Army,
residing in Senegal. They are represented by counsel.

1.2 The authors claim to be victims of a violation of article 26 of the Covenant
by France because of alleged racial discrimination in French legislation, which
provides for different treatment in the determination of pensions of retired
soldiers of Senegalese nationality who served in the French Army prior to the
independence of Senegal in 1960 and who receive pensions that are inferior to those
enjoyed by retired French soldiers of French nationality.

1.3 It is stated that, pursuant to Law No. 51-561 of 18 May 1951 and Decree
No. 51-590 of 23 May 1951, retired members of the French Army, whether French or
Senegalese, were treated equally. The acquired rights of Senegalese retired

w Pursuant to rule 84, paragraph 1 (b), of the Committee's provisional
rules of procedure, Ms. Christine Chanet did not participate in the adoption of the
views of the Committee. Mr. Birame Ndiaye did not participate in the adoption of
the views pursuant to rule 85,
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soldiers were respected after independence in 1960 vntil the Finance Act

No. 74.1129 of December 1974 provided for different treatment of the Senegalese.
Article 63 of this Law stipulates that the pensions of Senegalese soldiers would no
longer be subject to the general provisions of the Code of Military Pensions of
1951. Subsequent French legislation froze the level of pensions for the Senegalese
as at 1 January 1975.

1.4 The authors state that the laws in question have been challenged before the
Administrative Tribunal of Poitiers, France, which rendered & decision on

22 December 1980 in favour of Dia Abdourahmane, a retired Senegalese soldier,
ordering the case to be sent to the French Minister of Finance for purposes of full
indemunification since 2 January 1975. The authors enclose a similar decision of
the Conseil d4'Etat of 22 June 1982 in the case of another Senegalese soldier.
However, these decisions, it is alleged, were not implemented, in view of a new
French Finance Law No. 81.1179 of 31 December 1981, applied with retroactive effect
to 1 January 1975, which is said to frustrate any further recourse befure the
French judicial or administrative tribunals.

1.5 As to the merits of the case, the authors reject the arguments of the French
authorities that allegedly justify the diffarent treatment of retired African (not
only Senegalcue) soldiers on the grounds of: (a) thelr loss of French nationality
upon independence; (b) the difficulties for French authorities to establish the
identity and the family situation of retired soldiers in African countries; and
(c) the differeiuces in the economic, financial and social) conditions prevailling in
France and in its former colonies.

1.6 The authors state that they have not submitted the same matter to any other
procedure of international investigation or settlement.

2. By its decision of 26 March 1986, the Human Rights Committee transmitted the
communication under rule 91 of the Committee's provisional rules of procedure to
the State party requesting information and observations relevant to the question of
the admissibility of the communication,

3.1 1In its initial submission under rule 91, dated 5 November 1986, the State
party describes the factual situation in detail and argues that the communication
is "inadmissable as being incompatible with the provisions of the Covenant (art. 3
of the Optional Protocol), additionally, unfounded", because it basically deals
with rights that fall outside the scope of the Covenant (i.e. pension rights) and,
at any rate, because the contested legislation does not contain any discriminatory
provisions within the meaning of article 26 of the Covenant.

3.2 In a further submission under rule 91, dated 8 April 1987, the State party
invokes the declaration made by the French Government upon ratification of the
Optional Protocol on 17 February 1984 and contends that the communication is

inadmissible ratione temporis:

"France interprets article 1 [of the Optional Protocol) as giving the
Committee the competence to receive communications alleging a violation of a
right set forth in the Covenant 'which results either from acts, omissions,
developments or events occurring after the date on which the Protocol antered
into force for the Republic, or from a decision relating to acts, omissions,
developments or events after that date'.
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"It is clear from this interpretative declaration that communications
directed against France are admissible only if they are based on alleged
violations which derive from acts or events occurring after 17 May 1984, the
date on which the Protocol entered into force with respect to France under
article 9, paragraph 2, of the said Protocol.

"However, the statement of the facts contained both in the communication
itself and in the initial observations by the Freanch Government indicates that
the violation alleged by the authors ot che communication derives from Law
No. 79.1102 of 21 December 1979, which extended to the nationals of four
States formerly belonging to the French Union, including Senegal, the régime
referred to as 'crystallization' of military pensions that had already applied
since 1 January 1961 to the nationals of the other States concerned.

"Since this act occurred before ratification by France of the Optional
Protocol, it cannot therefore provide grounds for a communication based on its
alleged incompatibility with the Covenant unless such communication ignores

the effect ratione temporis which France conierred on its recognition of the
right of individual communication."

4.1 In their comments of 22 December 1986, the authors argue that the
communication should not be declared inadmissible pursuant to article 3 of the
Optional Protocol as incompatible with the provisions of the Covenant, since a
broad interpretation of article 26 of the Covenant would permit the Committee to
review questions of pension rights if there is discrimination, as claimed in this
case.

4.2 1In their further comments of 6 June 1987, the authors mention that although
the relevant French legislation pre-dates the entry into force of the Optional
Protocol for France, the authors had continued negotiations subsequent to

17 May 1984 and that the final word was spoken by the Minister for Economics,
Finance and Budget in a letter addressed to the authors on 12 November 1984.

5.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

5.2 With regard to the State party's contention that the communication was
inadmissible under article 3 of the Optional Protocol as incompatible with the
Covenant, the Committee recalled that it had already decided with respect to prior
communications (Nos. 172/1984, 180/1984 and 182/1984) that the scope of article 26
of the Covenant permitted the examination of allegations of discrimination even
with respect to pension rights.

5.3 The Committee took note of the State party's argument that, as the alleged
violations derived from a law enacted in 1979, the communication should be declared
inadmissible on the grounds that the interpretative declaration made by France upon
ratification of the Optional Protocol precluded the Committee from considering
alleged violations that derived from acts or events occurring prior to 17 May 1984,
the date on which the Optional Protocol entered into force with respect to France.
The Committee observed in this connection that in a number of earlier cases

(Nos. 6/1977 and 24/1977), it had declared that it could not consider an alleged
violation of human rights said to have taken place prior to the entry into force of
the Covenant for a State party, unless it is a violation that continues after that

-191-



date or has effects which themgelves constitute a violation of the Covenant after
that date. The interpretative declaration of France further purported to limit the
Committee's competence ratione temporis to violations of a right set forth in the
Covenant, which result from "acts, omissions, developments or events occurring
after the date on which the Protoce’ 3intered into force'" with respect to France.
The Committee took the view that i .ad no competence to examine the question
whether the authors were victims of discrimination at any time prior to

17 May 19847 however, it remained to be determined whether there had been
violations of the Covenant subsequent to the said date, as a consequence of acts or
omissions related to the continued application of laws and decisions concerning the
rights of the applicants.

6. On 5 November 1987, the Human Rights Cunmittee therefore decided that the
communication was admissible.

7.1 1In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 4 June 1988, the State party recalls its submission under rule 91; a/ it adds
that Senegalese nationals who acquired French nationality and kept it following
Senegal's independence are entitled to the same pension scheme as all other French
former members of the armed forces. Articles 97, paragraph 2, to 97, paragraph 6,
of the Nationality Code offer any foreigner who at one point in time possessed
French nationality the possibility of recovering it. The State party argues that
this possibility is not merely theoretical, since, in the past, approximately 2,000
individuals have recovered French nationality each year.

7.2 The State party further explains that a Senegalese former member of the armed
forces who lost his French nationality following Senegal's independence and then
recovered his French nationality would ipsg facto recover the rights to which
French nationals are entitled under the Pension Code, article L 58 of which
provides that "the right to obtain and enjoy the pension and life disability
annuity is suspended: (...) by circumstances which cause a person to lose the
status of French natinnal for as long as that loss of nationality shall last",

This implies that once nationality is recovered, the right to a pension is
re-established. The State party concludes that nationality remains the sole
criterion on which the difference in treatment referred to by the authors is based.

8.1 In their comments on the State party's submission, the authors, in a letter
dated 21 July 1988, submit that the State party has exceeded the deadline for
submission of its submission under article 4, paragraph 2, of the Optional Protocol
by 12 days, and that for this reason it should be ruled inadmissible. b/ In this
connection, they suspect that "(b) by stalling and making full use, even beyond the
deadlines set under the Committee's rules of procedure, of procedural tactics so as
to delay a final decision, the State party hopes that the authors will die off one
by one and that the amounts it will have to pay will drop considerably".
Alternatively, the authors argue that the Committee should not further examine the
State party's observations as they repeat arguments discussed at length in earlier
submissions and thus should be considered to be of a dilatory nacure.

' 7 With respect to the merits of their case, the authors maintain that the State
* argument concerning the question of nationality is a fallacious one. They
hat the State party is only using the nationality argument as a pretext, so

as .. dJeprive the Senegalese of their acquired rights. They further refer to

article 71 of the 1951 Code of Military Pensions, which stipulates:
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"Serving or former military personnel of foreign nationality possess the same
rights as serving or former military personnel of French nationality, except
in the case where they have taken part in a hostile act against France."

In their view, they enjoy "inalienable and irreducible pension rights" under this
legislation. Since none of them has ever been accused of having participated in a
hostile act against France, they submit that the issue of nationality must be
"completely and definitely" ruled out.

8.3 The authors argue that they have been the victims of racial discrimination
based on the colour of their skin, on the purported grounds that:

(a) In Senegal, registry office records are not well kept and fraud is rife;

(b) As those to whom pensions are owed, i.e. the authors, are blacks who live
in an underdeveloped country, they do not nead as much money as pensioners who live
in a developed country such as France.

The authors express consternation at the fact that the State party is capable of
arguing that, since the creditor is not rich and lives in a poor country, the
debtor may reduce his debt in proportion to the degree of need and poverty of his
creditor, an argument they consider to be contrary not only to fundamental
principles of law but also to moral standards and to equity.

9.1 The Human Rights Committee, having considered the present communication in the
light of all the information made available to it by the parties, as provided in
article 5, paragraph 1, of the Optional Protocol, bases its views on the following
facts, which appear uncontested.

9.2 The authors are retired soldiers of Senegalese nationality who served in the
French Army prior to the independence of Senegal in 1960. Pursuant to the Code of
Military Pensions of 1951, retired members of the French Army, whether French or
Senegalese, were treated equally. Pension rights of Senega'ese soldiers were the
same as those of French soldiers until a new law, enacted in December 1974,
provided for different treatment of the Senegalese. Law No. 79/1102 of

21 December 1979 further extended to the nationals of four States formerly
belonging to the French Union, including Senegal, the régime referred to as
"crystallization" of military pensions that had already applied since

1 January 1961 to the nationals of other States concerned. Other retired
Senegalese soldiers have sought to challenge the laws in question, but French
Finance Law No. 81.1179 of 31 December 1981, applied with retroactive effect to

1 January 1975, has rendered further recourse before French tribunals futile.

9.3 The main question before the Committee is whether the authors are victims of
discrimination within the meaning of article 26 of tlLe Covenant or whether the
differences in pension treatment of former members of the French Army, based on
whether they are French nationals or not, should be deemed compatible with the
Covenant. In determining this question, the Committee has taken into account the
following considerations.

4.4 The Committee has noted the authors' claim that they have been discriminated
ayainst on racial grounds, that is, one of the grounds specifically enumerated in
article 26, It finds that there is no evidence to support the allegation that the
Stote party has engaged in racially discriminatory practices vis-a-vis the
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authors. It remains, however, to be determined whether the situation encountered
by the authors falls within the purview of article 26, The Committee recalls that
the authors are not generally subject to French jurisdiction, except that they rely
on French legislation in relation cto Lhe amount of their pension rights. It notes
that nationality as such does not figure among the prohibited grounds of
Aiscrimination listed in article 26, and that the Covenant does not protect the
rigrt to a pension, as such. Under article 26, discrimination in the equal
protection of the law is prohibited on any grounds such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status. There has been a differentiation by reference to
nationality acquired upon independence. In the Committee's opinion, this falls
within the reference to "other status" in the second sentence of article 26. The
Committee takes into account. as it did in communication No. 182/1984, that '"the
right to equality before the law and to equal protection of the law without any
discrimination does not make all Qifferences of treatment discriminatory. A
differentiation based on reasonable and objective criteria does not amount to
prohibited discrimination within the meaning of article 26",

9.5 In determining whether the treatment of the authors is based on reasonable and
objective criteria, the Committee notes thut it was not the question of nationality
which determined the granting of pensions to tke authors but the services rendered
by them in the past. They had served in the French Armed Forces under the same
conditions as French citizens; for 14 years subsequent to the independence of
Senegal they were treated in the same way as their French counterparts for the
purpose of pension rights, although their nationality was not French but
Senegdlese. A subsequent change in nationality cannot by itself be considered as a
sufficient justification for different treatment, since the basis for the grant of
the pension was the same service which both they and the soldiers who remained
French had provided. Nor can differences in the economic, financial and social
conditions as between France and Senegal be invoked as a legitimate justification,
If one compared the case of retired soldiers of Senegalr e nationality living in
Senegal with that of retired soldiers of French nationality in Senegal, it would
appear that they enjoy the same economic and sccial conditions. Yet, their
treatment for the purpose of pension entitlements would differ. Finally, the fact
that tre State party claims that it can no longer carry out checks of identity and
family situation, so as to prevent abuses in the administration of pension schemes
cannot justify a difference in *treatment. In the Committee's opinion, mere
administrative inconvenience or the possibility of some abuse of pension rights
cannot be invoked to justify unequal treatment. The Committee concludes that the
difference in treatment of the authors is not based on reasonab.e and objective
criteria and constitutes discrimination prohibited by the Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4. of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the events in this case, in so far as they produced effects after
17 May 1984 (the date of entry into force of the Optional Protocol for France),
discl ‘e a violation of article 26 of the Covenant.

11. The Committee, accordingly, is of the view that the State party is under an

obligation, in accordance with the provisions of article 2 of the Covenant, to take
effective measures to remedy the violations suffered by the victims.
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Notes

a/ Submission dated 5 November 1986, paragraph 3.1 above.
b/ The deadline for the State party's submission under article 4,

paragyaph 2, expired on 4 June 1988. Although the submission is dated 4 June 1980,
it was transmitted under cover of a note dated 16 June 1988.
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C. Communication No., 202/1986, G, Ato del Avellanal v. Peru

ii::i:;?dnnsnn_nn_zn_nssnhnx;Jﬂnn_as_shn_shix:x=19nxsh
Submitted by: Graciela Ato del Avellanal
Alleged victim: The author
State party concerned: Peru
Date of communicatinon: 13 January 1986 (date of initial letter)

Pate of decision on admissibility: 9 July 1987

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 28 October 1988,

Having concluded its consideration of communication No. 202/1986, submitted to
the Committee by Graciela Ato del Avellanal under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the

author of the communication and by the State party concerned,

Adcpts the following:

Views under article 5, paragraph 4. of the Opticnal Protocol

1. The author of the communication (initial letter dmted 13 January 1986 and a
subsequent letter dated 11 February 1987) is Graciela Ato del Avellanal, a Peruvian
citizen born in 1934, employed as professor of music and married to

Guillermo Burneo, currently residing in Peru. 8he is represented by counsel. It
is claimed that the Government of Peru has violated articles 2, paragraphs 1 and 3,
16, 23, paragraphs 4 and 26, of the Covenant, because the author has been allegedly
discriminated against only becuuse she is a woman,

2.1 The author is the owner of two apartment buildings in Lima, which she acguired
in 1974. It sppears that a number of tenants took advantage of the change in
ownership to cease paying rent for their apartments. After unsuccessful attempts
to collect the overdue rent, the author sued the tenants on 13 September 1978. The
court of first instance found in her favour and ordered the tenants to pay her the
tent due since 1974. The Superior Court reversed the judgement on 21 November 1980
on the procedural ground that the author was not entitled to sue, because,
according to article 168 of the Peruvian Civil Code, when a woman is married only
the husband is entitled to represent matrimonial property hefore the Courts ("El
marido es el representante de la sociedad conyugal'). On 10 December 1980 the
author appealed to the Peruvian Supreme Court, submitting, inter alis. that the
Peruvian Constitution now in force abolished discrimination against women and that
article 2 (2) of the Peruvian Magna Carta provides that "the law grants rights to
women which are not less than those granted to men". However, on 15 February 1984
the Supreme Ccurt upheld the decision of the Superior Court. Thereupon, the author
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interposed the recourse of ampars on 6 May 1984, claiming that in her case

article 2 (2) of the Constitution had been violated by denying her the right to
litigats: before the courts only because she is a woman. The Supreme Court rejected
the recourse of amparo on 10 April 1985,

2.2 Having thus exhausted domestic remedies in Peru, and pursuant to article 39 of
the Peruvian Law No. 23506, which specifically provides that a Feruvian citiazen who
considers that his or her constitutional rights have been violated may appeal to
the Human Rights Committee of the United Nations, the author seeks United Nations
assistance in vindicating her right to equality before the Peruvian courts.

3. By its decision of 19 March 1986, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party cecncerned, requesting information and observations
relevant to the question of the admissibility of “he communication in so far as it
may ralse issues under articles 14, paragraph 1, 16 and 26 in conjunction w’h
article; 2 and 3 of the Covanant. The Working Group also requested the State party
to provide the Commlittee with (a) the text of the decision of the Supreme Court of
10 April 1985, (b) any other relevant court orders or decisions not already
provided by the author, and (c, the text of the relevant provisions of the domestic
law, including those of the Peruvian Civil Code and Constitution.

4.1 By its submission dated 20 November 1986 the State party noted that "in the
action brought by Mrs. Gracliela Ato del Avellanal and one other, the decision of
the Supreme Court dated 10 April 1985 was deemed accepted, since no appeal was made
against it under article 42 of Act No. 23385".

4.2 The annexed decision of the Supreme Court, dated 10 April 1985, "declares
valid the ruling set out on 12 sheets, dated 24 July 1984, declaring inadmissible
the application for amparQo submitted on 2 sheets by Mrs. Graciela Ato del Avellanal
de Burneo and on. other against the First Civi) Section of the Supreme Court; [and]
orders that the present decision, whether accepted or enforceable, be published in

the Djario Oficial, El Peruano within the time-limit laid down in article 41 of Law
No. 23156".

5.1 Commenting on the State party's submission under rule 91, the author, in a
submission dated 11 February 1987 contends that!

"l, It is untrue that the ruling of 10 April 1985, of which I was
notified on 5 August 1985, was accepted. As shown by the attached copy of the
original application, my attorneys uppealed against the decision in the
petition of 6 August 1985, which was stamped as received by the Second Civil
Section of the Supreme Court on 7 August 1985.

"2, The Supreme Court has never notified my attorneys of the decision
which it had handed down on the appeal of 6 August 1985".
5.2 The author also encloses a copy of a further application, stamped as received
by the Second Civil Section of the Supreme Court on 3 October 1985 and reiterating
the request that the appeal lodged should be upheld. She adds that '"once again,
the Supreme Court failed to notify my attorneys of the decision which it had handed
down on this further petition”,
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6.1 Before considering any claims contained in a communication, the Human Righta
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant,

6.2 With regard to article 5, paragraph 2 (a) of tha Optional Protocol, the
Committee observed that the matter conplained of by the author was not being
examined and had not been examined under another procedure of international

investigation or settlement.

6.3 With regard to article 5, paragraph 2 (b), of the Optional Protocol, the
Committee noted the State party's contention that the author has failed to appeal
the decision of the Peruvian Supreme Court of 10 April 1985. However, in the light
of the author's submission of 11 February 1987 the Committee found that the
communication satisfied the requirements of article 5, paragraph 2 (b) of the
Optional Protocol. The Committee further observed that this issue could be
reviewad in the light of any further explanations or statements received from the
State party under article 4, paragraph 2, of the Optional Piotocol,

7. On 9 July 1987 the Human Rights Committee therefore decided that the
communication was admissible, in so far as it raised issues under articles 14,
paragraph 1, and 16 in conjunction with articles 2, 3} and 26 of the Covenant.

8. The time-limit for the State party's submicsion under article 4, paragraph 2,
of the Optional Protocol expired on 6 February 1988. No submission has been
received from the State party, despite a reminder sent to the State party on

17 May 1988,

9.1 The Human Rights Committee, having considered the present communicavion in the
light of all the information made available to it, as provided in article 5,
paragraph 1, of the Optional Protocol, notes that the facts of the case, as
submitted by the author, have not been contested by the State party.

9.2 In formulating its views, the Committee takes into account the failure of the
State party to furnish certaln information and clarifications, in particular with
regard to the allegations of discrimination of which the author has complained. It
is not sufficient to forward the text of the relevant laws and decisions, without
specifically addressing the issues raised in the communication, It is implicit in
article 4, paragraph 2, of the Optional Protocol that the State party has the duty
to investigate in good faith all allegations of violation of the Covenant made
against it and its authoritlies, and to furnish to the Committee all relevant
information. 1In the circumstances, due weight must be given to the author's
allegations,

10.1 With respect to the requirement set forth in article 14, paragraph 1, of the
Covenant that "all persons shall be equal before the courts and tribunals', the
Commit.tee notes that the court of first instance decided in favour of the author,
but the Superior Court reversed that decision on the sole ground that according to
article 168 of the Peruvian Civil Code only the husband is entitled to represent
matrimonial property, i.e. that the wife was not equal to her huu.band for purposes
of suing in Court.

10.2 With regard to discrimination on the ground of sex the Committee notes further
that under article 3 of the Covenant State partles undertake "to ensure the equal
right of men and women to che enjoyment of all civil and political rights set forth
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in the present Covenant" and that article 26 provides that all persons are egual
before the law and are entitled to the equal protection of the law. The Committee
finds that the facts before it reveal that the application of article 168 of the
Peruvian Civil Code to the author resulted in denying her equality before the
courts and constituted discrimination on the ground of sex.

11. The Human Rights Committee, acting undar article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the events of this case, in so far as they continued or occurred
after 3 January 1981 (the date of entry into force of the Optional Protocol for
Peru), disclose violations of articles 3, 14, paragraph 1 &nd 26 of the Covenant.

12, The Committee, accordingly, is of the view that the Stats party is under an
obligation, in accordance with the provisions of article 2 of the Covenant, to take
effective measures to remedy the violations suffered by the victim. 1In this
connection the Committee welcomes the State party's commitment, expressed in

articles 39 and 40 of Law No. 23506, to co-operate with the Human Rights Committee,
and to implement its recommendations.
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D. Communication No. 203/1986, R. T. Mufioz Hermogza v, Peru (Views
adopted on 4 November 1988 at the thirty-fourth session)

Submitted by: Rubén Toribio Mufioz Hermoza

Alleged victim: The author

State party concerned: Peru

Rate of communicationt 13 January 1986 (date of initial letter)

Rate of decision on admissibility: 10 July 1987

, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 4 November 1988,

Having concluded its consideration of communication No. 203/1986, submitted to
the Committee by Rubén Toribio Muiioz Hermoza under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the

author of the communication and by the State party concerned,

Adopts the following:

Views under article 5, paragraph 4, of the QOptional Protocol

1. The author of the communication (initial letter dated 31 January 1986 and
subsequent letters dated 29 Nover'.er 1986, 10 February 1987, 11 May and

5 October 1988) is Rubén Toribio Mufioz Hermoza, a Peruvian citizen and ex-sargeant
of the Guardia Civil (police), currently residing in Cuzco, Peru. He claims to be
a victim of violations of his human rights, in particular of discrimination and of
denial of justice by Peruvian authnrities. He invokes Peruvian Law No. 23,506,
article 39 of which provides that a Peruvian citizen who considers that his or her
constitutional rights have been violated may appeal to the United Nations Human
Rights Committee, Article 40 of the same law provides that the Peruvian Supreme
Court will receive the resolutions of the Committee and order their implementation.

2.1 The author alleges that he was "temporarily suspended" (cesacidn temporal o
Aisponibilidad) from the Guardia Civil on 25 September 1978 by virtue of Directoral
Resolution No. 2437-78-GC/DP on false accusations of having insulted a superior.
Nevertheless, when he was brought before a judge on 28 September 1978 on the said
charge, he was immediately released for lack of evidence. The author cites a
number of relevant Peruvian decrees and laws providing, inter alia, that a member
of the Guardia Civil "cannot be dismissed except upon a conviction' and that such
dismissal can only be imposed by the Supreme Council of Military Justice. By
administrative decision No. 0165-84-60, dated 30 January 1984, he was definitively
discharged from service under the provisions of article 27 of Decree-Law

No. 18081, The author claims that after having served in the Guardia Civil for
vver 20 years he has been arbitrarily deprived of his livelihood and of his
acquired rights, including accrued retirement rights, thus leaving him in a state
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of destitution, particularly considering that he has eight children to feed and
clothe.

2.2 The author has spent 10 years going through the various domestic
administrative and judicial instances; copies of the rslevant decisions are
enclosed., His request for reinstatement in the Guardia Civil, dated % October 1978
oand addressed to the Ministry of the Interior, was at first not processed and
finally turned cown, nearly six years later, or 29 February 1984. His appeal
against this administrative decision was dismissed by the Ministry of the Interior
on 31 December 1985 on the grounds that he was also pursuing a judizial remedy.
This ended the administrative review without any decision on the merits, over seven
years after his initial petition for reinstatement. The author explains that he
had turned to the courts, basing himself on article 28 of the law on amparo which
provides that "the exhaustion of previous procedures shall not be required if such
exhaustion could render injury irreparable", and in view of the delay and apparent
inaction in processing the administrative review. On 18 March 1985 the Court of
First Instance in Cuzco held that the author's action of amparg was well founded
ond declared his dismissal nuill and void, ordering that he be reiustated. On
appeal, however, the Superior Court of Cuzco rejected the author's action of
amparo, stating that the period for lodging such action had expired in March 1983,
The case was then examined by the Supreme Court of Peru, which held on

29 October 1985, that the author could not start an action of amparo before the
previous administrative review had been completed. Thus, the author claims that,
as evidenced by these inconsistent decisions, he has been a victim of denial of
justice. As far as the completion of the administritive review, he points out that
it is not his fault that said review was kept pending for seven years, and that, in
any case, for as long as the review was pending, the period of limitations for an
action of amparo could not start running, let alone expire.

3. By its decision of 26 March 1986, the Human Rights Committee transmitted the
communication under rule 91 of the provisional rules of procedure, to the State
party, requesting information and observations relevant to the question of the
admissibility of the communication in so far as it may raise issues under

articles 14 (1), 25 and 26 of the International Covenant on Civil and Political
Rights. The Committee also requested the State party to explain the reasons for
the dismissal of Mr. Mufioz and the reasons for the delays in the administrative
proceedings concerning his request for reinstatement, and further to indicate when
the administrative proceedings were expected to be concluded and whether the
recourse of amparo would still be available to Mr. Mufioz at that time.

4. In a further submission, dated 29 November 1986, the author informed the
Committee that the Tribunal of Constitutional Guarantees of Peru, by judgement of
20 May 1986, had held that his action of amparo was admissible (procedente) and
that it had quashed the judgement of the Supreme Court of Peru of 29 October 1985.
However, no action has yet been taken to enforce the judgement of the Civil Court
of First Instance of Cuzco of 18 March 1985, The author claims that this delay is
indicative of abuse of authority and failure to comply with Peruvian law in matters
of huwnan rights (article 316 taken together with article 34 of Law No. 23,506).

5. In its submission under rule 91, dated 20 November 1986, the State party
transmitted the complete file forwarded by the Supreme Court of Justice of the
Renublic concerning Mr. Mufioz Hermoza, stating, inter alia, that "under the law in
force, the internal judicial remedies were exhausted when the Tribunal of
Const.itutional Guarantees handed down its decision”. The State party did not
provide the other clarifications requested by the Committee.
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6. In his comments, dated 10 February 1987, the author refers to the judgement of
the Tribunal of Constitutional Guarantees of Peru in his favour and notes that
"despite the time thai has elapsed, the enforcement of the judgement has not been
ordered by the Civil Chamber nf the Supreme Court of the Republic of Peru, in
d’sregard of the terms of article 36 of Law No. 23,506",

7.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

7.2 With regard to article 5, paragraph 2 (a), of the Optional Protocol, the
Committee observed that the matter complained of by the author was not being
examined and had not been examined under another procedure of international
investigation or settlement. With regard to article 5, paragraph 2 (b), of the
Optional Protocol, the State party has confirmed that the author has exhausted
domestic remedies,

8. On 10 July 1987, the Human Rights Committee therefore decided that the
communication was admissible, in so far as it raised issues under articles 14,
paragraph 1, 25 (c) and 26, in conjunction with article 2, paragraph 3, of the
Covenant.

9.1 In a submission dated 11 May 1988 the author describes the further development
of the case and reiterates that the decision of the Court of First Instance of
Cuzco of 18 March 1985, holding that his action of amparo was well founded and
declaring his dismissal null and void, had not been enforced, in spite of the fact
that on 24 September 1987 the Cuzco Civil Chamber handed down a similar decision on
the merits ordering his reinstatement in his post with all henefits. The author
complains that the Civil Chamber subsequently extended the statutory time-limit of
three days for appeal (provided for in article 33 of Law No. 23,506), and, instead
of ordering the enforcement of its decision, granted ex officio a special appeal
for annulment on 24 November 1987 (i.e. 60 days after the decision, purportedly in
contravention of article 10 of Law No. 23,506). '"Defence of the State" was
allegedly adduced as grounds for the decision to grant a special appeal, with
reference being made to article 22 of Decree-Law No. 17,537, This decree-law, the
author contends, was abrogated by Law No. 23,506, article 45 of which repeals "all
provisions which prevent or hinder proceedings for habeas corpus and amparo".

9.2 The Second Civil Chamber of the Supreme Court of the Republic again received
the case on 22 December 1987. A hearing took place on 15 April 1988, allegedly
without prior notification to the author, who claims not to have received the text
of any judgement or order. 1In this connection he cbserves that 'the only way to
avoid restoring my constitutional rights ... is to be bogged down in further
proceedings"”.

9.3 1In particular, the author questions the legality of the Government appeal,
since all procedural and substantive issues have already been adjudicated, and the
Progsecutor General himself, in a written opinion dated 7 March 1988, declared that
the decision of the Cuzco Civil Chamber of 24 September 1987 was valid and the
author's action of amparo well founded. The author further comments: ''the only
correct solution would have been to reject the appeal and refer the case back to
the Civil Chamber of the Cuzco Court for it to comply with the order to [reinstate
him) ...". Moreover, a lower court was venturing to decide in a manner which
conflicted with the procedure indicated by the Tribunal of Constitutional
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Guarantees, and Decree-Law No. 17,537 is not applicable because it refers to types
of ordinary litigation in which the State is a party and not to actions relating to
constitutional guarantees, in which the State is under a duty to guarantee full
obervance of human rights (articles 80 gt gseqg. of the Peruvian Constitution). He
further observes!

"The case has thus been virtually 'shelved' indefinitely by the Second
Civil Chamber of the Supreme Court in Lima, without any access allowed for the
appellant, and without counsel appointed. I was thus obliged to retain a
lawyer, but he was not allowed to see the papers in .he case and the outcome
of the hearing of 15 April 1988 'because it has not yet been signed by the
non-presiding members of the Court'.

"In these circumstances, an application was submitted requesting a
certified copy of the decision of 15 April 1988, but it has not been
entertained on the pretext that a lawyer's signature was missing and that the
fees had not been paid. This is a breach of article 13 of Act No. 23,506, on
amparo, which contains tacit dispensation from these formalities, pursuant to
article 295 of the Peruvian Constitution."

9.4 The author also indicates that he has spared no effort to try to arrive at a
settlement of his case. On 21 February 1988, he wrote to the President of Peru
describing the various stages of his 10-year struggle to be reinstated in his post,
and adducing procedural irregularities and instances of alleged abuse of

authority. The author's petition was passed on to the Deputy Minister of the
Interior, who, in turn, communicated it to the Director of the Guardia Civil.
Subsequently the Guardia Civil's Legal Adviser '"rendered a legal opinion advising
that I should be reinstated. But the Subaltern Ranks Investigating Council and the
Director of Personnel rejected my petition. There is, however, nothing in writing
and the decision was purely verbal".

9.5 In view of the foregoing, the author requests the Committee to endorse the
judgements of the Court of the First Instance of Cuzco, dated 18 March 1985, and of
the Civil Chamber of the Court of Cuzco, dated 24 September 1987, and to recommend
his reinstatement in the Guardia Civil, his promotion to the rank he would have
attained had he not been unjustly dismissed, and the granting of ancillary
benefits. He further asks the Committee to take into account article 11 of Law

No. 23,506 which provides, inter alia., for indemnification.

9.6 By letter of 5 October 1988 the author informs the Committee that the Second
Civil Chamber of the Supreme Court rule on 15 April 1988 that his action of amparo
was inadmissible because the period for lodging the action had lapsed on

18 March 1983, whereas he had lodged the action on 30 October 1984. The author
points out that this issue had already been definitively decided by the Tribunal of
Constitutional Guarantees on 20 May 1986, which held that his action of amparo had
been timely lodged (see para. 4 above). On 27 May 1988, the author again turmned to
the Tribunal of Constitutional Guarantees requesting that the Supreme Court's
Decision of 15 April 1988 be quashed. The author's newest action is still pending.

10.1 The time-l1imit for the State party's submission under article 4 (2) of the
Optional Protocol expired on 6 February 1988. No submission has been received from
the State party, despite a reminder sent on 17 May 1988. The author's further
submission of 11 May 1988 was transmitted to the State party on 20 May 1988. The
author's subsequent letter of 5 October 1988 was transmitted to the State party on
21 October 1988. No comments from the State party have been received.
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10.2 The Committee has taken due note thot the author's new appeal before the
Tribunal of Constitutional Guarantees is still pending. This fact, however, does
not affect the Committee's decision on the admissibility of the communication,
because judicial proceedings in this case have been unreasonably prolonged. In
this context the Committee also refers to the State party's submission of

20 November 1986 in which it stated that domestic remedies had been exhausted.

11.1 The Human Rights Committee, having considered the present communication in the
light of all the information made available to it, as provided in article 5,
paragraph 1, of the Optional Protocol, notes that the facts of the case, as
submitted by the author, have not been contesled by the State party.

11.2 In formulating its views, the Committee takes into account the failure of the
State party to furnish certain information and clarifications, in particular with
regard to the reasons for Mr. Mufioz' dismissal and for the delays in the
proceedings, as requested by the Committee in its rule 91 decision, and with regard
to the allegations of unequal treatment of which the author hasg complained. It is
implicit in article 4, paragraph 2, of the Optional Protocol that the State party
has the duty to investigate in good faith all allegations of violation of the
Covenant made against it and its authorities, and to furnish to the Committee all
relevant information. In the circumstances, due weight must be given to the
author's allegations.

11.3 With respect to the requirement of a fair hearing as stipulated in article 14,
paragraph 1, of the Covenant, the Committee notes that the concept of a fair
hearing necessarily entails that justice be rendered without undue delay. 1In this
connection the Committeee observes that the administrative review in the Mufioz case
was kept pending for seven years and that it ended with a decision against the
author based on the ground that he had started judicial proceedings. A delay of
seven years constitutes an unreasonable delay. Furthermore, with respect to the
judicial review, the Committee notes that the Tribunal of Constitutional Guarantees
decided in favour of the author in 1986 and that the State party has informed the
Committee that judicial remedies were exhausted with that decision (para. 5

above). However, the delays in implementation have continued and two and a half
years after the judgement of the Tribunal of Constitutional Guarantees, the author
has still not been reinstatcd in his post. This delay, which the State party has
not explained, constitutes a further aggravation of the violation of the principle
of a fair hearing. The Committee further notes that on 24 September 1987 the Cuzco
Civil Chamber, in pursuance of the decision of the Tribunal of Constitutional
Guarantees, ordered that the author be reinstated; subsequently, in a written
opinion dated 7 March 1988, the Public Prosecutor declared that the decision of the
Cuzco Civil Chamber was valid and that the author's action of amparo was well
founded. But ever after these clear decisions, the Government of Peru has failed
to reinstate the author. Instead, yet another special appeal, this time granted

ex officio in "Defence of the State" (para. 9.1), has been allowed, which resulted
in a contradictory decision by the Supreme Court of Peru on 15 April 1988,
declaring that the author's action of amparo had not been lodged timely and was
therefore inadmissible. This procedural issue, however, had already been
adjudicated by the Tribunal of Constitutional Guarantees in 1986, before which the
author's action is again pending. Such seemingly endless sequence of instances and
the repeated failure to implement decisions are compatible with the principle of a
fair hearing.
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12. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the events of this case, in so far as they continued or occurred
after 3 January 1981 (the date of entry into force of the Optional Protocol for
Peru) disclose a violation of article 14, paragraph 1, of the International
Covenant on Civil and Political Rights.

13.1 The Committee accordingly, is of the view that the State party is under an
obligation, in accordance with the provisions of article 2 of the Covenant, to take
effective measures to remedy the violations suffered by Rubén Toribio Mufoz
Hermoza, including payment of adequate compensation for the loss suffered.

13.2 In this connection the Committee welcomes the State party's commitment,

expressed in articles 39 and 40 of Law No. 23,506, to co-operate with the Human
Rights Committee, and to implement its recommendations.
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APPENDIX I

1. We agsce with the conclusion reached by the Committee but also for other
reasons.
2. 'n the absence of any response from the State party under article 4,

paragraph 2, of the Optional Protocol, the allegations of the author remain
uncontested; and they are, in substance, that:

(a) He had for ?0 years been a member of the Guardia Civil of Peru, a post in
the public service of his country, access to which is ¢.aranteed under
article 25 (c) of the Covenant;

(b) He was, at an initlal stage, temporarily suspended from his post and was
investigated on a charge of having insulted a superior officer; the case against
him was not sustained;

(¢) Nevertheless, some five years later he was permanently discharged from
the service. There is no indication that he was given a hearing before the
administrative decision was taken to suspead him, nor is theruv any indication that
disciplinary proceedings were brought against him after the criminal investigation
had been closed. What is certain is tlat the Ministry of the Interior declined to
consider an appeal against the 1978 decision to discharge him. He appears to have
all the time been treated as gullty while officially being temporarily suspended.
This amounted to a continued violation of his right tc be presumed innocent
(art. 14, para, 2) and to be tLreated accordingly until proceedii.'s or, failing
thet, disciplinary proceedings were concluded against him. These proceedings wece
apparently not lnitiated:;

(d) Having failed to obtain admiuistrative redress, he continued to seek
redress from the courts;

(e) A conflict, which the State pa-ty has regrettably not sought to
elucidate, appears to have emerge:! hatwe-n the decisions of the Tribunal of
(nnstitutional Guarantees, which had ruled in his favour, and of the Civil Chamber
of the Supreme Court. Following the decision of the Tribunal of Constitutional
Guarantees, the Superior Court of Cuzco decided the merits of the case in the
author's favour, ordering his reinstatement, but the Civil Chamber of the Supreme
Court reversed this decision on a special appeal, granted ax officio and out of
t.ime, ard based on a procedural point, which the Tribunal of Constitutional
Guarpntees had already examined and decided in a different manner;

{f) Quite apart fcom the baffling conflict between the decisions of the
Supreme Court and the Tribunal of Constitutiona Guarantees, there remains also the
significent failure .f the Supreme Court to grant the author a hearing before
reviewing the decision of the Superior Court of Cuzco.
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3. The principles of a fair hearing, known in some systems as the rules of
natural justice, and guaranteed under article 14, paragraph 1 of the Covenant,
include the concept of audi alteram partem. Those principles were violated because
it would appear that the author was deprived of a hearing both by the
administrative authorities, which were responsible for the decisions to suspend him
and, later, co discharge him, and by the Supreme Court, when it reversed the
earlier decision which had been favourable to him. Furthermore, as observed in
paragraph 2 (c) above, the apparent absence of criminal or disciplinary proceedings
establishing his guilt ran counter to the presumption of innocence embodied in
article 14, paragraph 2, of the Covenant and was equally at variance with the
administrative consequences that normally follow from that presumption.

4. It is also clear that, with regard to such a simple matter as