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I. ORGANIZATIONAL AND OTHER MATTERS

1. As at 28 July 1989, th~ closing date of the thirty-sixth session of the Human
Rights Committee, there were 87 States p~rtias to the International Covenant on
Civil and Political Rights and 45 States parties to the Optional Protocol to the
Covenant, both of which '-ere adopted by the General Assembly in resolution
2200 A (XXI) of 16 December 1966 and opened for signature and ratification in New
York on 19 December 1966. Both instruments entered into force on 23 March 1976 in
accordance with the provisions of their articles 49 and 9 respectively. Also as at
28 July 1989, 24 Stat~3 had made the declaration envisag~d under article 41,
paragraph 1, of the Covenant, which came into force on 28 March 1979,

2. A list of States parties to the Covenant and to the Optional Protocol, with an
indication of those which have made the declaration under article 41, paragraph 1,
of the Covenant is contained in anne~ I to the present report.

3. Reservations and other declarations have been made by a number of States
palties in respect of the Covenant and/or the Optional Protocol. These
reservations and other declarations are set out verbatim in document CCPR/C/2/Rev.2.

6. ~~and agendas

4. The Human Rights Committee has held three sessions since the adoption of its
last annual report. The thirty-fourth session (84lst to 867th meetings) was held
at the United Nations Office at Geneva from 24 October to 11 November 1988, the
thirty-fifth session (8ti8th to 894th meetings) we; held at United Nations
Headquarters, New York, from 20 March to 7 April 1989 and the thirty-sixth session
(895th to 922nd meetings) was held ~t the United Nations Office at Geneva from 10
to 28 July 1989. The agendas of the sessions are shown in annex III to the present
report.

C. ~ership and attendan~e

5. At the 10th meeting of States parties, held at United Nations Headquarters,
New York, on 16 September 1988, nine members of the Committee were elected, in
accordance with articles 28 to 32 of the Covenant, to replace those whose terms of
office were to expire on 31 December 1988. The following members were elected for
the first time:~essrs Francisco Josj Aguilar Urbina, Jjnos Fodor and
Rein A. Myullerson. Mrs. Rosalyn Higgins, and Messrs. Rajsoomer Lallah,
Andreas V. Mavrommatis, Fausto Pocar, Alejandro Serrano Caldera and S. Amos Wako,
whose terms of office were to expire on 31 December 1988, were re-elected. A list
of the members of the Committee in 1geq is given in annex 11.

6. All the members, except Mrs. Higgins and Mr. Serrano Caldera, attended the
thirty-fourth session of the Committee. All the members attended the thirty-fifth
session; Mr. Mavrommatis attended only part of that session. The thirty-sixth
session was attended by all the members of the Committee except Mr. Mommersteeg;
Mr. Aguilar Urbina, Miss Chanet and Messrs. Cooray, Mavrommatis and Wako attended
only part of that session.
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D. SQlemn declaratiQn

7. At the 868th, ~72nd and 876th meetings (thirty-fifth sessiQn), ~embers of the
Committee whQ hod been elected ""r re-elected at the 10th :neeting of States parties
to the CQvenant made a sQlemn declarr :Qn, in accordance with arti~le 38 of th~

Covenant, befQre assuming their functiQns.

E. ElectiQn of officers

8 At its 868th and 869th neetings, held Qn 20 March 1989, the CQmmittee elected
the fQlIQwing Qfficers for a term of tWQ yeorb in a~cordance with article 39,
paragraph 1, Qf the Covenant~

Chairman: Mr. RajsQomer Lallah

Vice-Chairman: Hr Joseph A. L. CQoray
Mr. Vojin Dimitrijevic
Mr. Alejandro Serrano Caldera

Rapport.e.'.(; Mr. Faustu PJcar.

9. The CQmmitt~e expressed its de~p appreciation to Mr. JuliQ Prado Vallejo, the
outqoing Chairman, for hib leadership and outstanding contribution to the success
of the Committee' & work.

F. Working groups

10. In accordance with rl'" 62 and 89 of its rules of procedure, the Committee
established working group~ to meet before its thirty-fourth, thirty-Cifth and
thirty-sixth sessions.

11. The working group established under rule 89 was entrusted with the task of
making recommendations tu the CQmmittee regarding communications under the Optional
Protocol. AdditionBlly, the working group that met befQre the thirty-fifth and
~hirty-sixth sessions was mandated to review possible options for ~ccelerating and
facilitating the examination of communicfl" (lS. At the thirty-fourth session, the
working group was composed of Messrs. Poe . Prado Vallejo, Wako and Zielinski. It
met at the United Notions Office at Geneva from 17 to 21 October 1988 and elected
Mr. Wako as its Chairman/Rapporteur. At the thirty-fifth session, the working
group was composed of Mr. Cooray and Mr. Dimitrijevic, Mrs. Higgins and
Mr. Prado Vallejo. It met at United Nations Headquarters, New York, from 13 to
17 March 1989 and elected Mrs. Higg1ns as Chairman/Rapporteur. At the thirty-sixth
session, the working group was composed of Mr. Dimitrijevic, Mr. Pocar and
Mr. Prado Vallejo. It met at the United Nations Office at Geneva from 3 to
7 July 1989 and elected Mr. Dimitrijevic as its Ch,irman/Rapporteur.

12. The wor~ing group established under rule 62 was mandated to prepare concise
lists of issues concerning second periodic reports scheduled for consideration at
the r.ommittee's thirty-fourth, thirty-fifth and thirty-sixth sessiQns, and to
consider any draft general comments that might be put before ~,t. Additionally, the
working group that met before the thirty-fourth and thirty-fifth spssions was
mandated to formulate recommendations relating to the Committee's future
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methodology in considering third periodic reports. The group that met before the
thirty-sixth session was requested to ~ons~d.r, pur&uant to the recommendatlon of
the chairmen of the human rights treaty bodi~s, the possibility of elaborating 8

consolidated text of the first part of the guidolinew relating to the form and
content of initial and periodic reports. At the thir'cy-fourth session, the working
group was composed of Messrs. Ando, Mommersteeg, Movchan and Ndiaye. It met at the
ULited Nations Office at Geneva from 17 to 21 October 1988 and elected Mr. Ndiaye
as its Chairman/Rapporteur. At the thirty-fifth session, the working group was
composed of Messrs. El Shafei, Lallah, Pocar and Serrano Caldera. It met at
United Nations Headquarters from 13 to 17 March 1989 and elected Mr. El Shafei as
its Chairman/Rapporteur. At the thirty-sixth session, the wOE'king group was
composed of Messrs. Ando, Myullerson and Ndiaye. It mtit at the United Nations
Office at Geneva from 3 to 7 July 198) and elected Mr. Ndi~ye as its
Chairman/Rapporteur.

G. Other matters

13. The Under-Secretary-General for Human Rights informed the Committee of the
report of the Secretary-General on the work of the Organization submitted to the
General ~ssembly at ite forty-thiro session 1/ and drew attention, in particular,
to his st~tement reaffirming the great importance he attached to a strong human
rights programme which could "n,ake our task in other areas sign.\ficantly eas~er".

He also noted that, in his report to th~ Generp' Assembly, the Secretary-General
had once again stressed the need to strengthen continually the existing human
rights machinery, particularly in the light of frequent and often large ~cale

violations of fundamental human r;,ghts, which continued in various countries and
regions of the world.

14. In connection with the conunemoration of the fortieth annivdrscp':" (If the
adoption of the Universal Declaration oC Human Rights "l\.\:"1ng 19Ae, th,.:
Under-Secretary-General for Hum~n Rights noted that the anniversall '~d not only
provided an opportunity for taking stock of past accomplishme~ts but ,ad also added
impetus to disseminating the human rights message. He ~aid srecial tribute in that
regard to the many excellent commemorative activities vnder~aken by
non-governmental organizations as well as by privat~ groups, including
representatives of th~ world of art and entertainment. Th. UndEl-Se;retary-General
for Human Rights also informed the Committee of several )!flcial commemorative
observances that had been or were to be held during 1988, including a seminar held
in April 1988 at Lome, organized b}' the Centre for Human Rights in co-operation
with the Government of Togol the European Workshop on the Universal Declaration of
Human Rights held at Milan in September 1988, organized jointly by the Centre and
the University of Milan: ~nd a training course on the administration of justice and
human rights held in Moscow for Ea~tern European countries and organized by the
Centre in co-operation with the United Nations Association of the Union of Soviet
Socialist Republics.

15. The Under-Secretary-Gene~al for Human Rights informed the Committee of the
out~ome of the Global Consultation against Racism and Racial Discrimination, which,
pur~uant to General Assembly resolution 42/47 of 30 November 1987, had been held at
Geneva at the beginning of October 1988 and attended by a broadly representative
group drawn from all sectors of the international community and aon-governmental
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organizations, as well as by many human rights activists and experts, including
Madame Dallielle Mitterrand.

16. The Under·-Secretary-General for Human Rights also informed the Committee of
other significant developments of relevance to its work that had occurred since the
Committee's thirty-third session, notably the actions taken by the Sub-Commission
on Prev~ntto~ of Discrimination and Protection of Minorities at its fortieth
session. Th8se included updating the report listing States that had proclaimed,
extended or terminated a state of emergency since January 19851 forwarding to the
Commission on Human Rights of the draft second optional protocol aimed at the
abolition of the death penalty, together with a comparative analysis of the various
views in favour of or against the idea of elaborating such a protocol; adoption of
a draft body of principlos and guarantees for the protection of mentally ill
personol and adoption of Sub-r~lnmissiou resolution 1988/11 of 1 September 1988
relating to compensation f~r victims of gross violations of human rights.
Additionally, the Committee was informed of the outcome of the thirty-sixth session
of the Committee on the Elimination of Racial Dis::rimination, held in August 1988,
as well as of the results of the meeting of persons chairing the various human
rights treaty bodies, held at Geneva from 10 to 14 October 1988.

17. Regarding the recent rolevant activities of the Centre for Human Rights, the
Under-Secretary-General for Human Rights referred, in particular, to the issuance
of a number of publications under the Centre's new publication programme and to
seminars aud training courses undertaken or planned during 1988 by the Centre's
advisory services at Tunis, Guatemala City, San Remo, Italy, Manila and Geneva.

18. As part of the fortieth anniversary observances, the Committee decided to hold
a round table during its 866th meeting and to invite members of diplomatic
miscions, representatives of non-goverJ~ental organizations, the media and local
university staff and students to participate. Members of the Committee expressed
satisfaction over the outccme of the round table, which had enabled the
participants to become more familiar with the Committee's purposes and activities,
and suggested that the experience should be repeated.

19, The Chairman expressed the Committee's appreciation to three members who had
not stood for re-election - one of wnom was an original member - for the dedication
and competence with which they had discharged their functions and for the great
contribution they had made to the success of the Committee's work. For thei~ part,
the departing mambers stated that it had been a pleasure and an honour to serve as
members of the Committee, which was held in such high regard by the internatio~al

community and by the public at large, and noted that the principle of avoiding
poJitical or ideological considerations had made it possible to secure the
co-operation of many Governments with widely differing political, economic and
social systems. They wished the Committee continuing success in its work.

Ihir~~ilttLsession

20. The represent3tive of the Secretary-General informed the Committee of ~he

adoption by the General Assembly of resolution 43/115 of 8 December 1988, in ~hich

the Assembly had requested the Commission on Human Rights to consider at its
forty-fifth session the concl'~sions and recommendations of the meeting of persons
chairing the human rights treaty bodies, in particular those identified as mattels
requiring urqent action. At that session, the Commission had taken decisions on
several of those recommendations, inclUding those relatin~ to the preparation of
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studies on possible long-term approachel to the supervision of existing and
prospective bodies established under international human rights instruments, as
well as on the possible computerization of the work of such superviaory bodies.
The representative of the Secretary-General noted further that the Gener~l Assembly
was to revert to the various questions address~d in the chairmen's report at its
forty-fourth lession, when it would consider a report submitted by the
Sec.etary-General ~ontaining, ~r alia, the views and comments of the various
treaty bodies on the recommendations.

21. Reviewing other recent activities undertaken by the United Nations in the
field of human rights, the representative of the Secretary-General informed the
Committee of the General Assembly's far-reaching decicion at its forty-third
sesAion (reSOlution 43/128 of 8 December 1988) to launch a World Public Inf~rmation

Campaign for Hwnan Rightsl the adoption by the Committee on Economic, Social and
Culturel Rights at its third session of its rules of procedure as well as of it'
first general commentl the completion by the Commission on Human Rights, at its
forty-fifth session, of its work on the draft convention on the rights of the
childl as well as the adoption of a decision by the Commission to extend to four
years the periodicity of reports submitted under the International Convention on
the Suppression and Punishment of ~he Crime of Apartheid.

2~. Regarding the Centre's activities and plans under its programme of advisory
services and technical assistance, the representative of the Secretary-General
informed the Committee of the Centre's int~ntion to co-operate with several
Governments in initiating projects designed, ~~~~, to ~trengthen law
far.ulties and to help States set up legal libraries, draw up legal instruments on
human rights, publish official legal reviews and gather relevant data and reference
materials. He noted that the Centre also planned to organize workshops and
training courses during 1989 in Argentina, Colombia, Ecuador, the Gambia, Guinea
and the Asia and Pacific region. The publications programme in the various
offici~l languages of the United Nations had r'so made progress and the comp~lation

oC international instruments on human rights W3S now available in Arabic, :hinese,
English, French and Spanish.

23. At its 918th meeting, the Committee decided to amend rules 87 to 94 of its
provisional rules of procedure relating to c.lmmunications under the Optional
Protocol to the Covenant (see annex IX to the present report). At the same meeting
the Committee also decided to make its rules of procedure definitive, eliminating
th,- t.erm "provisional" (ram the ti tIe o( those rules.

24. The Committee heard a proposal that it should from time to time devote one or
more meetings to discussion of operational issues of concern to Committee memDers.
It wa6 suggested that it would be of great ber.efH if, for example, Committee
members had the opportunity to exchange ideas on the C~~ittee's role betw~en

periodic reports in respect of states of emergency; and on matters relating to the
follow-up of views given in communications.
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H. PUbli(;:1t~ for the work oLt:JlI...CQ.mm.U..al

25. The Chairman and members of the Bur.au held press briefinqs durinq each of the
Committee'. 8.8.ion8. The Committ.e noted with particular satisfaction that the
pre.~ conference held at the thirt:~-fifth ses.ion, at Headquarters, was well
attended by r.pres.ntative. of the major newl orqanizations bpsed in N.w York and
provided a valuable opportunity for conv.ying information about the Committ.e's
role and activities to the qen.ral public.

26, At it. thirty-fifth s••sion, the Committee confirmed its calendar of m••tings
for 1990-1991, a. followsl thirty-eighth 8es.ion to be held at United Nations
Headquarter. from 19 March to 6 April 19901 thirty-ninth •••• ion at the
United Nation. Offic. at G.n.va from 9 to 27 July 19901 forti.th session also at
the United Nations Office at G.neva from 22 October to g November 19901 forty-first
.ellion at United Nations Headquarter. from 25 March to 12 AprJl 19911 forty-second
.e•• ion at the Unit.d Nations Office at Geneva from 8 to 26 JUly 1991 and
forty-third ••sslon also at the United Nation. Of tic. at Geneva from 21 October to
8 November 1991. In each cal., the Committee's workin9 qroups would me.t durin9
the week prec.ding the opening of the s~Bsion.

27. In confirming it. calendar of future me.tings and the venu.s ot thOle
me.tinql, the Cornmittee st,reued the necessity of holdinq at least olle of itll
sessions .ach year at the Unit.d Nations Headqu8~terM. A number of consider~tions

relatinq to the effective discharqe at the Committee's mandate dictated that
courte, inclUding, in particular, the pos.ibility for the Committee to meet the
representative. of the many States parties that have no pflrmanent miasions ~t

Geneva in connection with the fulfilment of their reporting and oth8r obligations
under the Covenant 1 the necessity for contact at least once ft year betw~en the
Committee and the m.mbers of p.rmanent missions who are involved in the
conliid.ration by the General Auembly of th" Committee's annual reportl and the
need to make the work of the Committee known to ft wider audience, The Commit.tee
bore in mind the need for economy and, to this end, 118S revised its methods of
wo~k, both in the considpration of States reports and of communications under th8
Optional Protocol (s.e CCPR/C/SR.B80).

28. At:. its 920th and 922nd meetings, held on 27 and 28 July 1989, the Committee
considered the draft of its thirteenth annu~l report covering its activities at th~

thirty-fourth, thirty-fifth and thirty-sixth sessions, held in 1988 an~ 1989. The
x'eport, liS Mlel\ded 1n t.he cour-.,;e of thtl discussion, was unonimously adopted by the
Committee.
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11. ACTION BY TH~ G~NERAL ASSEMBLY AT ITS FORTY-THIRD SESSION

29. At its 8S0th and S92nd meet:n9s, held on 29 March and 6 April 19a5,
the Committee considered the agenda item in the li9ht of the relevant summary
records of the Third Committee and of General Assembly relolutionl 43/114
and 43/115 of 8 December 1985.

30. The Committee discussed the relevant resolutions adopted by the As.embly at
ita forty-third lellion and noted with satisfaction the Alsembly's favourable
comments on its work and the emphasis placed by re.olution 43/114 on the need to
make the Committee'. activity known. Member. of the Committee al.o noted that the
As.embly at it. forty-third .e,sion had con,idered a number of topic, of .pecial
intereat to the Committee, includin9 the ri9hts of the child and the function of
the family a, the ba.i, of .ociety, and that the Third Committee had propo.~~ the
proclamation of an international year of the family. The Committee agreed that it
would itself con.ider the formulation of a general comment on article 23 of the
Covenant, relating to the ri9hts of the family to protection by society and the
State.

31. With regard to resolution 43/11.5, relating to reporting obligation. of State.
partie, to international in.t,ument, on human right" the Committee noted that the
General Assembly had once a9din underlined the importance of compliance by States
partiea with their reporting obligations as well as the importance of the work of
the supervisory bodie. establilhed under the International Covenants on Human
Rights. The Committee fu~ther noted with .atisfaction that in the same relolution
the General A••embly had approved the recommendation of the meeting of perlon.
chairing the human ri9hts treaty bodies relatin9 to the pr~paration of a study on
possible long-term approaches to the supervision of existing and prospective human
right. instruments and that the Secretary-General had already appointed an expert
to prepare the study for submission to the General As.embly at its forty-fourth
session.

32. After considering the other conclusion. and recommendation. of the chairmen in
the light of the views expressed at the forty-third session of the General A"embly
and the forty-fifth session of the Commission on Human Rights, the Committee
endoued the recommendations relating to the provision on a regular basis and in
consultation with the treaty bodies of technical assistance and advisory services
to alsist States parties in fUlfilling their reporting obligations, particularly
regional 4nd subregional training courses on the preparation and submission of
reportsl the provision of adequate financial resource. to ensure the effective
operation of each of the treaty bodiesl the preparation on a priority basi. of a
detailed reporting manual, the scheduling on a regular basis of meetings of the
persons chairing the human rights treaty bodiesl and the establishment of a task
force to prepare a study on computerizing the work of the treaty monitoring bodies
in relation to reporting. In the latter connection, the Committee noted with
appreciation that the task force had already been established, pursuant to
Commission on Human Rights resolution 1989/46, and had held its first meeting, In
which the Rap~orteur of the Committee participated.

33. The Committee also endorsed the recommendation of the Chairpersons relating to
the possible consolidation of the various guidelines covering the preparation of
the initial part of each State party's ieport. In the latter connection, the
Committee at its 90lst meeting, held on 13 July 1989 adopted a proposal concerning
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luch consolidated guidelines (soe annOK VIII to the present report). At the same
time, member. reiterated that the harmonization of the quideline. should not
invalidate the uniqueness of the obje~tives of each treaty body and that only the
portion of the quidelines relating to matters of common interest to all of the
treaty bodies should be harmoni.ed.

34. With reference to the provi.ion of technical a.si.tance and advi.ory service6,
lome member. al.o sugqested that the treaty bodies should formulate practical
propolals to the Centre for Human Rights for facilitating the submission of reports
by certain State.. Concerning the question of financial and .taff relourc•• for
the treaty bodie., .om~ members noted that, de.pite the in,~ortant role of human
rights within the United Nation~ and the continuing emphasis plbced by the
General Assembly on the importance of new ratifications or accessions to the
various international human rights instruments, lels than 1 per cent of the regular
budget of the United Nations was being allocated to the human rights sector.
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Ill. REPORTS BY STATES PARTIES SUBMITTED UNDER
ARTICLE 40 OF THE COVENANT

A• Submi .algA. Q f repg tU

35. States parties have undertaken to submit reports in accordance with
article 40, paragraph 1, of the International Covenant on Civil and Political
Ri~ht8 within one year of the entry into force of the Covenant for the St~tes

parties concerned and thereafter whenever the Committee so requests.

36. In order to assist States parties in submitting the reports required under
article 40, paragraph 1 (a), of the Covenant, the Human RiqhtB Commilt~e, at its
second session, approved general guidelines regarding the form and content of
initial reports. II

37. Furthermore, in accordance with article 40, paragraph 1 (b). of the Covenant,
the Committee at its thirteenth session adopted a decision on periodiclty requiring
States parties to submit subsequent reports to the Committee every five years. II
At the same s~ssion, the Committee adopted guidelines regarding the form and
content of periodic reports from States parties under article 40, paragraph 1 (b),
of the Covenant. 4/

38. At each of its sessions during the reporting period, the Committee was
informed of and considered thtl status of the submil'ision of reports (see annex IV to
the present report).

39. The action taken, information received and relevant issues placed ~efore the
Committee during the reporting period (thirty-fourth to thirty-sixth ~essions) are
summarized in paragraphs 40 to 47 below.

40. With regard to the reports submitted since the thirty-third session, the
Committee was informed that initial reports had been sent by Bolivia, Cameroon,
San Marino and Togo, and second periodic reports by Costa Ri~a, the
Dominican Republic, Mauritius, Panama and Uruguay. The third periodic report of
the Union of Soviet Socialist Republics, as well as additional informotion
submitted subsequent to the examination of it.s initial report by Zaire, had alsn
been received.

41. The Committee decided to send reminders to the Governments of Argentina,
Democratic Yemen, Gabon, Niger, Saint Vincent and the Grenadines, the Sudan and
Viet Nam, whose initial reports were overdue. In addition, the Committee decided
to send reminders to the Governments of the following States parties whose second
perjodic reports were overdue: Austria, BUlgaria, Canada. Cyprus, the Democratic
People's Republic of Korea, Egypt, Gambia, Guyana, Iceland, India, Iran (Isl~nic

Republic of), .Jamaica, Jordan, Kenya, Lebanon, Libyan Arab Jamahiriytl, Madagascar,
Mali, Morocco, Nicaragua, Peru, Saint Vincent and the Grenadine~, Sri Lanka,
Suriname, Syrian Arab Republic, United RepUblic of Tanzanja and VenezuelPl; - -d to
the Governments of the Byelorussian Soviet Socialist Repu~lic, Czechosl?vi , the
Federal Republic of Germany, Iran (Islamic Republic of), Lebanon, the Libyan Arab
Jamahiriya, Madagascar, Tunisia and YugJslavia, whose third periodic 19ports were
overdue.
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Thirty-fifth •••• iQn

42. The CQmmitte. was infQrm.d that the initial r.pQrt Qf ~.mQcratic Y.m.n, the
s.cond p.riodic r.ports of Nicaragua and Zair., and the third periodic reports of
Czechoslovakia and the Fed.ral RepUblic ol Germany had b.en rec.iv.d.

43. In view of the growing number of outatanding State party reports, the
Committee agre.d that the Chairman, accomp~nied by the member of the Bureau from
the concerned region, Ihould meet individually in New York with the perman.nt
representative. at all Stat.s parties whos~ initial repQrts were overdue as well as
the permanent representatives of those States parties to whom six or more reminders
had been sent in connection with thei~ ov.rdue second periodic reports.
Accordingly, CQntact wal made with the pe~manent representatives Qf Argentina,
Bulgaria, Cyprus, Equatorial Guinea, Gabon, The Gambia, Indi3, Iran (Islamic
R.public of), Lebanon, the Libyan Arab Ja'1'.1hiriya, Madagascar, Niger, The Sudan,
Suriname and Viet Nam, who agreed to convey the Committ.e's conc.rns tQ their
Governments. Since it was not possible to ~8tablish cont~ct with the permanent
representatives of Kenya, Mali, Saint ViJ)cent and the Grenadines, the Syrian Arab
Republic, t.;.e United Republic of Tanzania and Venezuela, the Committee roquested a
member of its Bur.au who is allQ the permanent ropresentative of his cou~try to the
United Nations, tQ pursue tho establishment of contacts with them subsequent tQ the
conclusion of the Committ~e'. session.

44. In additiQn, the Committee decided tQ Bend reminders to all States whose
initial reports or s.cond Qr third perJodic rbportl should have been submitt.d
before the end or the thirty-fifth seswien. Initial reports were overdue from
Arg.ntina, Equatorial Guinea, GabQn, Ni~er, Saint Vincent and the Grenadines, the
Sudan and Viet Nam, s.cond periodic reports were overdue from Austria, Bulgaria,
Canada, Cyprus, the Democratic People's Republic of Korea, Egypt, El Salvador, the
G~~~t~, Guyana, Iceland, India, Iran (Islamic Republic of), Jamaica, JQrdan, Kenya,
Lebanon, The Libyan Arab JamBhiriya, Ml'dagaocar, Mali, Morocco, Nicaragua, Peru,
Saint Vincent and the GrenadiDes, Sri Lanka, Suriname, the Syrian Arab Republic,
the United Republic of Tanzania, Venezuela ~nd Viet Nam, e~J th!rd periodic reports
were Qverdue frQm the By.1Qrussian SSR, tran (Islamic Republic of), Lebanon, the
Libyan Arab Jamahiriya Madagascar and Y"~~slavia.

Thirty-sixth sessiQn

~5. The Comnittee was informed that the initial reports Qf Argentina and Viet Narn,
the second periodic reports of Canada and India, as well as the third periodic
reports of Chile, Spain and Tunisia, had been received.

46. At its 90lst meeting, following a review of its past endeavours tQ promQte the
submission of overdue reports, the Com,ittee concluded that the c~rrent practice of
sending reminders to States parties following its spring and autumn sessions should
be continued ane that its past contacts with New York-based permanent
representatives had been most useful and should also be cQntinued. In addition,
the Committee requested the Secretary-Genaral to inform States parties to the
Covenant, Qn its behalf, of the Committee's continuing concerna auo~t

non-compliance by 21 significant number of States parties with their re'porting
obligations under article 40 of the Covena~t and to encouragb them to take
apprQpriate action, collectively as well E.S individually, lo ensure compliance with
those obligations.
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47. Also at its 90lst meeting, after considering the relevant recommendation
adopted by the second meeting of persons chairing human rights treaty bodies, the
Committee proposed consolidated guidelines for the initial part of States parties'
reports submitted under the various international human rights instruments (see
annex VIII to the present report).

48. During its thirty-fourth, thirty-fifth and thirty-sixlh .es.ions, the
Committee considered the initial reports of Bolivia, Cameroon, the Philippines and
Togo, as well 8S the second ~eriodic reports of Italy, Mauritius, Mexico, the
Netherlands, New Zealand, Norway, the United Kingdom of Great Britain and
Northern Ireland (Dependent Territories) and Uruguay. The status of reports
considered during the period under review and reports still pending consideration
is indicated in annex V to the present report.

49. At its 800th meeting, held on 29 March 1989, the Committee adopted a
methodology for considering third periodic reports (the first of which are to be
considered in October/Novemb~r 1989 at the Committee's thirty-seventh session).
The Committee agreed that the method to be applied should be generally similar to
that used for considering se~ond periodic reports, ~I the major objec~ivel being to
maintain and strengthen the ~ialogue between the Committee and the State. parties
and the promotion of effective implementation of human rights. The practice of
preparing lists of issues in advance of the examination of such report~ should be
kept but such list~ should be mor~ concise and more precise (see annex VII to the
present report).

50. The !ollowing sections relating to States parties are arrang.d on a
1...:)Ilntry-by-country basis according to the sequence followed by the Committee in its
consideration of reports at its thirty-fourth, thirty-fifth and thirty-sixth
sessions. These sections are only summaries, based on the summary records of the
meetings at which the reports were considered by the Committee. Fuller information
is contained in the reports an,.1 additional infOl"mation submitted by the States
parties concerned ~I and in the summary records referred to.

51. The Committee considered the second periodic report of Norway
(CCPR/C/42/Add.5) at its 844th to 847th meetings, held from 26 to 27 October 1988
(CCI H/C/SR.844-847).

52. The report was introduced by the representative of the State part" who
reaffirmed his Government's willingnefls to continue its fruitful dialo9ue with the
Committee. He noted that a new practice of consulting the Government of Norway's
Advisory Committee on Human Rights on the content of reports relating to human
right~ before their final submiss~on to the various United Nations treaty bodies
had been adopted. Referring to new developments that had occurred since the
submission of the report, the i:'epresentative drew special attention to the
insertion in the Norwegian Constitution of a new article 110 (a) relating to the
responsibility of the Norwegian authorities y~o-vil the Sarni people, and to the
ratification of Protocol No. 6 to the European Convention for the Protection of
Human Rights and Fundamental Freedoms. He also pointed out that the Royal Decree
of 18 Decembp.r 1987, providing for the investigation by independent committees of
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reported cases of police violence, and the Royal Decree of 28 June 1985, relating
to the orgauilation of the Public Prosecution Authority, had entered into force.

Constitutional and legal framewgrk within which the Cgv.nant is impllm.ntl~

53. With reference to that iSSUI, members of the Committee wished to receive
information on the mechanisms employed in Norway to harmoni.e, in the event of
conflict, the Covenant and domestic law; on the case. wherl thl Covenant had been
directly invoked before the courts; and on the role of the Covenant, if any, in the
interpretation and application of Norwegian law. In this connection, they enquired
about the meaning of the .tatement in paragraph 5 of the report that "the
Covenant .•• will indeed be a relevant .ource of law of considerable weight in the
interpretation and application of Norwegian law". It was also asked whether it was
necessary for the individual complainant to invoke the Covenant or whether the
court itself was obliged to do so; whether the idea of a bill of rights to be
included in the Constitution of Norway and by which the courts would he bound had
ever been considered; and whether, in view of the growing number of international
human rights instruments, the re.ponsibilities of the courts in respect of the
process of harmonizing domestic law with international treaties was not becoming
too heavy a burden.

54. Additionally, members of the Committee requebted information on factors and
difficulties, if any, affecting the implementation of the Covenant and requested
more details about the activities of the Norwegian Institute of Human Rights and of
the Government of Norway's Advisory Committee on Human Rights. It was asked, in
the latter regard, whether a draft of the report had been submitted to the
Institute of Human Right. for comment; what the nature of the relationship was
between the Institute and the Advisory Committee, what comments the Advisory
Committee had made on Norwegian draft reports under internetional human rights
instr'~ents; and whethe: Norway's reservations to the Covenant had been considered
by the Advisory Committee. It was also asked whether the Government intended to
withdraw any of it. re.ervations.

55. Referring to activities relating to the promotion ot greater public awareness
of the provisions of the Covenant and the Optional Protocol, members wondered
whether copies of decisions of the Human Rights Committee under the Optional
Protocol were available to judges, whether it had been considered useful to hold
seminftrs for judges on this matter and to provide information relating to human
rights instruments to the police and other security personnel; whether the
Norwegian Department of Education had taken steps to provide material for schools
in cnnnection with human ri9hts ~ducation; and whether consideration of the
Norwegian report by the Human Rights Committee would be reflected in the media.

56. Responding to the questions raised by members of the Committe.. , the
representative of the State party explained that the machinery used to prevent
conflicts between international instruments on human rights and Norwegian domestic
law involved ascertaininq that domestic law was consistent with a Convention before
it was ratified. If, despite such precaution, a conflict arose, the necessary
steps would be taken and, in particular, the courts would interpret domestic
regulations in such a way as to correspond to the require. nts of the internati~nal

instrument. HoweV6r, if a conflict arose betwee't'\ an in"" 't'national obligation and a
domestic provision afttir that provision had bee interpreted - although no such
conflict had so far arisen in Norway - the domebtic provision would prevail.
International instruments on human right~ could be invoked by a person before the
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courts and had b~en mentioned in some 20 Supreme Court decisions. No violation of
the Covenant had thus far been found by the courts. Regarding the reference in
paragraph 5 of the report to the Covenant as a source ot law, the representative
noted that the Covenant was also used by the courts as a basis for legal
arguments. While the Norwegian Constitution was old and had seldom been changed,
it was supplemented by unwritten principles that the Supreme Court had set out in
its decisions and in the interpretation of which the international instruments
played a significant ro]~.

57. Replying to other questions, the representative explained that the Norwegian
Institute of Human Rights, which had been ~stablished on 1 January 1987, had the
task of contributing to the realization of human rights through research, studies,
doc~nentation and information; through co-operation with international agencies,
organizations and research centres; and by providing opportunities and support for
foreign scholars. The Institute was undertaking four research projects relating to
the United Natiol1s system, the Council of Europe, East-West co-operation and human
rights and development. Particular attention was being paid t.o the dissemination
of information regarding human rights through the publication of basic materials
and the organization of seminars and wo~k&hops. The Government of Norway's
Advisory Committee on Human Rights, established in 1980, was chaired by an official
of the Ministry of Foreign Affairs and included among its members representatives
of non-governmental org8piz8tions and Members of Parliament. It was intended to
reflect on general human rights issues and to provide a forum in which governmental
and non-governmental organizations could exchange vlews on human rights issues.

58. Referring to the dissemination oC information concerning human rights, the
representative explained that the subject of human rights had been introduced in
school curricula; that the text of the Covenants had been translat~~ into
Norwegian; and that there was growing awareness of the Covenant in the legal
profession, including among judges who had easy access to the texts. Various
initiatives had been undertaken to teach human rights to law enforcement officials,
including the preparat.ion of a textbook on the relationship between the police and
human rights. Courses had also been held for lawyel's.

59. With regard to that issuo, members of the Committee wished to know what
Norway's position was in relation to the right to self-determination of the
Namibian and Palestinian peoples and what measures the Government had taken to
prevent public and private support for the Apartheid regime of South Africa.

60. In his reply, the representative of the State party said that his Govprnment
recognized the right to self-determination of the Palestinian people and had stated
that po~ition over the years at the United Nations and recently, with other Nordic
foreign ministers, at a meeting held in August 1988. It had also recognized the
right to self-determination of the Namibian people and had called for Security
Council reRolution 435 (l978) to be implemented. As to the prevention of pUblic
and private support for the AP~th~i9. regime in South Africa, the Norwegian
Parliament had enacted a law, in March 1987, prohibiting aconomic relations with
South Africa and Namibia.
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~-discriminatiQn and eguality Qf the sexes

61. In cQnnection with that issue, members of the Committee wished tQ know in
whic~ respects the rights of aliens were restricted as compared with those of
citizens; what the activities and functions of the ombudsman for Equal Status
between Men and Women we£e; and whether the procedure prQvided fQr under the Act Qf
12 June 1981 relating tQ th~ representation of bQth sexes in all public committees
had led to increased representation Qf women in public cQmmittees. In addition, it
was asked what rules gQverned the administration of a couple's cQmmunal assets and
whether a married woman had the right to apply to the CQurts without her husband's
cQnsent.

62. In his reply, the representative of the State party said that, although it was
not explicitly set fQrth in the ConstitutiQn, aliens were entitled tQ legal
protectiQn on the same looting as NQrwegian citizens. However, aliens could not be
appointed tQ higher-level government PQsts and there were som~ limitaticns Qn the;.r
rights to social security, the acquisition of real estate, est~blishing businesses
and exploiting water resources. The new Aliens Act, which had not yP.t entered intv
force, contai~ed a new general clause on equality, which stated that aliens had tae
same rights and duties as Norwegian citizens unless expresE provision had been mnde
to the contrary. While certain special measures to assist aliens in enjoying their
rights had already been taken, such as providing access to education, providing
Norwegian language training and helping with hQusil~q prQblems, further steps of an
economic and social nature were still necessary.

63. The ombudsman for Equal Status between Men and Women had general
responsibility for enhancing non-discrimination and equality of the sexes.
Individuals or groups CQuld cQmplain tQ the ombudsman in cases Qf sexual
discrimination, and some 1,000 such cases were dealt with annually. Roughly
1 per cent of such cases were ultimately referred tQ the appeals board. The
representation of women in some public committees had increased but the desired
representation might not be achieved until some of the older committees renewed
their membership.

64. Replyi~, to other questions raised by members of the Committee, the
representative stated that spQuses CQuld generally act independently before the
courts and in all other areas of life and that they generally managed their own
assets.

Right to life

65. With regard to that issue, members of the Committee wished to receive
necessary additional information on article 6 Qf the Covenant in accordance
with the Committee's general comments Nos. 6 (16) and 14 (23). They wQndered what
the regulations governing the use Qf firearms by the pQlice were; whether
firearms had been used recently and, if so, under what circumstances; whether any
deaths had resulted from such use; and whether investigations had been made an~. if
SQ, what the findings had been. Inquiries were also made abQut the number of
persQns fQund guilty of wilful murder and about four cases Qf pQlice violence. It
was also asked whether Norway intended to take measures to regulate the transpQrt
and dumping Qf tQxic waste.

66. In his reply, the representative emphasized the importance attached by his
Government to the Committee's geleral comments Nos. 6 (16) and 14 (23). In
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particular, Norway endeavoured to contribute to t~le adoption of measures aimed at
reducing the existing gap between arms sppnding 1nd resources for development and
advocated the conclusion of a comprehensive-nuclear test-ban treaty. Police
officers were generally not armed in the normal course of their dutie. and used
firearms only in exceptional circumstances. In the extremely rare cases whE. "' ..
persons had been wounded, an investigation had always been conducted. The four
complaints of police violence were not cunnecteu with the improper use of firearm~,

but with rough treatment during ~rrests. The small amount of nuclear waste in
Norway was stored in special storage bin3 on home territory.

l'reotmenL.Q.LP-T.isQners and other detaineVIi

67. With reference to that issue, members of the Co~ittee wished to receive
clarification of the meaning of section 228 of the Penal Code relating to the
omission )f punishment for assault that had been prov~ked by e previous assault or
an offence against honour. They also wished to know whether any independent
committees had been established pursuant to section 67 of the Criminal Procedure
Act of 22 May 1981 and, if so, what the results of their ac~ivities had been! why
investigations into police miscondu~t were still in the hands of the police
themselves; what the most common complaints against members of the police had been
and whether they also related to acts of violence: and what had been the result of
any investigations to which such complaints had given r'se.

68. Members of the Committee also wished to know whether there were any
time-limits gnvcrning resort by prison authorities to solitary confinement or the
use of secur'ty cells; whether there were any safeguards against the abuse of such
practices by prison authorities: and whether irunate,' had any recourse against the
impo~ition of such measures. As regardF ~a~~n~lon in mental institutions,
clarification was requested as to whether a compulsory committal decision was
automatically reviewed by the Board or Inspection ~r only upon ~pecific application
for review.

69. In addition, further information was sought regarding time-limits for
preventive det9ntion: the circl~stances under which the presentation of an arrested
pArson before R judge might be delayed: the placing under special observation of
persons suspected of having taken certain substances: the composition ftnd functions
of bodi€s responsible for monitoring prison 6&Lablishments: the actual practice in
respect of appeals against possible abuses by prison staff; measures taken in
Norway to compel debtors to meet their obligations; the difference between "arrest"
and "custody on remand"; and the legal remedies for members of the armed forces
convicteJ of disciplinary offences.

70. In his reply, the representative of Norway explained that article 228 of the
Penal Code was not automatic and only applied to cases where there had been an
immediate reaction of an impulsive nature to provocation and where the damage
caused was not more serious than that resulting from the original assault. A
system of investigating committees had been established in December 1987 to
supervise the persons conducting the investigation so that any possible abusive
practices on the pnrt of the police could be avoided. That approach had been
preferred since investigations required a significant infrastructure and
considerable resources and skills, which the police already possessed. Detention
in security cells was aimed at preventing a detainee from committing acts of
violence against others or causing material damage or serious disturbance in the
prison establishment. Resort to that coercive measure could be ordered by the

-15-



director of the prison on the advice of the prison doctor. There was no time-limit

for such detention but reports to the Ministry of Justice had to be made when they

exceeded two weeks. All prison inspections were carried out by a prison

committee, Prisoners could always file a complaint through administrative channels

wit~ the Ombudsman or before the courts. Security detention cells had been used

468 times in 1987.

71. Regarding preventive detention, the representative said that the possibility

of setting a time-limit on remand in custody had been considered but was not

retained since it was felt that too many exceptions would have had to be made.

However, the Code of Penal Procedure had strengthened protection against the risk

of prolonged remand in custody and, in any case, the period of detention could not

exceed four weeks. An arrested person had to be handed over to the prosecutor's

department within 24 hours following arrest and any delays had to be explained in

writing. Compensation in criminal cases was set in accordance with the loss of

earnings suffered and was often increased to take account of other harm deriving

from detention. A new law relating to detention during military service had been

enacted in the spring of 1988.

72. Responding to other questions, the representative stated that all prisons and

police cells came under the authority of the Ministry of Justice and that the

parliamentary Ombudsman and the courts also had the possibility of exercising

supervision over prison conditions. Complaints from prisoners were submitted to a

Prison Board and prison committees were able to visit prisons without p~ior

announcement to observe living conditions. In cases of compulsory committal, an

application for a review could be addressed to the Board of Inspection, which

played an active role by verifying the validity of the decision. There had been a

decrease in the number of persons in mental hospitals. The number of cases where

compensdtion had been granted was low, owing to the fact that the Public

Prosecutor's Office instituted proceedings only after due consideration. The

representative also stated that an inmate was placed in a cell when he had taken

drugs and refused to undergo a medical examination.

Right to a fair trial

73. With regard to that issue, members of the Committee wished to receive further

information on any circumstances under which a court might decline to appoint the

person chosen by the accused as the "official" defence counsel. In addition, they

wished to know whether it was obligatory to have an officially appointed defence

counsel: how a detainee could communicate with his lawyer: what the average lapse

of time until judgement in criminal cases was; and whether steps were taken to

ensure that the detainee was present at his trial. They also wished to receive

information on the legal aid system in Norway.

74. In his reply, the representative of the State party explained that the lawyer

chosen by the accused was retained as the "official" defence counsel, except in

rare cases where it was considered that the choice of the accused might lead to

long procedural delays: where the lawyer selected had previously supplied

prohibited articles to a detainee client: or where, in cases involving State

secrets, there were good reasons for believing that the lawyer in question was not

trustworthy. Normally, the lawyer chosen by the prisoner was not challenged

unless he was handling too many cases to enable him to plead the client's case

within a reasonable pe~iod of time. Officially appointed counsels were chosen from

a pre-established list, but a detainee could change lawyers if he so wished.
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Lawyers were free to visit their clients in prhon whenever they whheO. The
average lapse of time until judgement was two or three months and never more than
one year. Concerning the detainee's presence at. his trial, the repl'fll ...nt.ativtl
noted that a detainee who had to leave the courtroom for any reason was entitled to
be fully informed of subRequent deliberations and of all te.timony,

75. Re~pondin9 to questions relating to the provision of legal aid, th9
representative explained that the increase in the income requirement had been du~

in part to compensation for in!lation, that there had not been a great increase in
the number of persons receiving legal aid' and that in addition to free le9ft1 aid
there were also in~urance schemes guaranteeing payment of court tees, particularly
home insurtlnce policies, most of which provided cover for 1egol costs.

rne..d.ollL ..Q.f ..mQ.y.em.tn.t......AnJi..it xpuIs i Oll. 0 f a lieUI

76. With reference to that issue, members of the Co~nittee wished te
information on the current status of a bill relating to the admission
of foreigners and necessary additional information on the ~osition of
Norway, in the light of the Committee's general comment No, is (27).
inquired about the situation of the refugees in Norway and asked what
were and wh~ther they could acquire Norwegibn nationality.

utceive
lind sojourn
aliens in
Members also
tlAeir 01' i.gins

77. In his reply, the representative explained that the Aliens Act had been
adopted in 1988, but would not enter into force until certain requlatory provisions
had bean clarified. Immigration had been limitod In Norway since 1975 and was (,lnly
authorized in the case of family reunification or of refugees. The Constitution
apt lied equally to aliens and Norwegian citizena. An increasing number of refugees
and asylum seekers had arrived in the country over the past years; this had crented
problems and made it necessary to set up new structures. In this context, the
representative gave details about the number and origin of aliens residing in
Norway, And about the measures taken in favour of immigrants both in th~ economic
And aultural fields.

78. WH.h refenHlce to that issue, members of the Committee wishej t.o know .....het.her
the Datd In~pectorate had ever denied permission for the estftbl~ohment of porsonal
data registers; whether the list of categories of "sendtlve information" ttlat
might be included in data banks was exhaustivl' what the precise definition of
"personal dat.i"" was; whether the new bill regarding illegally obtl'.dne" nccess to
data banks had been enacted; how maoy complaints had been made by indiv1dual~

covering alleged vi0lationF of their right to privacy, and wh~t ty~eG oC ~ri~ate

bodies wele licensed to compile and maintain information in data banks. Member&
also ~tiked whether telephone interce~tion was ou~hori~ed for any reason other than
(UI inv~~tig"t.iun of viulatiuns oC narcotic~ 1ftgislation ftnd whethnr privata hom~H

could be searched in cases ether than crimInal cases, in pdrticular in connection
with public health. Necessary a~ditional information on article 17 ill accordance
with the Comittee's general comment No. 16 (n) was 81~Q reque6t~d.

79. In his reply, the representative of Norway stated that Nor~egian l~yislAtion

was fully in keeping with the provisions of article 17 of the C~vo"unt: that any
interference with priva~y or correspondence had to be authoriz~d by law; thrtt
pen>ons who h"d to be searched or medically exomintld at the request of a publil:
nuthority we7"l~ sean:hed or examinel'l by members of t.he same sex; ant' thflt SPlH:ific



articlee of the Penal Code 9uaranteed the detenc. of the i~dividual'. honour and
reputation. There had been a number of case. whera the Data rn.pectorate had
retu.ed applications tor permie.ion to e.tablJlh p.rlon~l data reqilter••

80. Re.ponding to other que.ti~ne, the repre.entative of the State party explained
that telephone conver8ations could allo bl lntQrCept.~ on 9roun~B ot national
securitYI that article 102 of the Constitution re9arding tnlpection of premi.e. had
been interpreted aa not applyin9 to pUblic health and fire inlpectione, which were
~overed by a number of ~th.r le9a1 provl.ionll and that the bill amending
••ction \45 of the Penal Cod. had actually enter.d into tore••

l.I.U.c1Q1TL.Q.L.I.I.l.,igiQn...An4...uauu.1.olll. __..-Pnlhlli.UoJLot..D.I~agan(1oJ Q.I.....l!fA1'.. W
.1ocitetnlJlt......t..o... notiOQ• .LL-.,[Og.i.~ ..Q..[.J..u!gJ.2llA..botu(1

81. With r'9ard to thoe. i.,ue", m.mb~r8 ot the Committ.e wi.hed to know what
proc.dure••xisted tor legal racognition, Authorization or tolerance of various
religious denominations 1 whether Norway'. My'tem of Itate r"lig10n Wftl compatible
with the principle o~ non-di.crimination on rAligioul grounds, what mealure. had
b.en taken to .n8ura tbat all .had•• of political opinion were r.flected by the
media, and wh.ther the jurisdiction of the Complaints Committ.e .xt.nd.d to that
matt.r; wh.th.r· Bny consideration was being glven by the Gov.rnm.nt t,o withdrawing
ita r••ervatlon to ftrtlcle 20, paraqraph 1, of the Coven*nt, and whether the
~dvo~acy of national, racial or religious hatr.d hftd be.n prohibit.d by law, in
a~oordftnc. with article 20, pa~agraph 2, of the Cov.nont.

82. In addition, it wa. alked at wllat .g. a child could decide wheth.r or not he
wiahed to receive religious in.tructionl whether t.achera were qiven guideline. for
conveying Chri.tian tradition~1 wh.ther member. of the Council of State who
prof••••d the official r01i9ion of the State could participate iu deliberations
concerning other religion. while m.mber. who did not prof.sl t~e official religion
co"ld not participate in di.cu•• ion. relating to the official Church; what the
lituation would be if the King happened to be a free-think.r, an atheist or a
Catholicl and wh.ther th.ro was State funding of .ducation and, if 60, what
mealure. were taken to ensure that no discrimination occurred.

83. Some memb.ra alIa wonclend how 4CCe81 to gov.rnment-held docwnentll waB
enlured: whether there had been an increa•• in the number of cale. where
individuals w.re luiug the m.dia and wheth~r th.r. were any plans to amend th&
l.gi.lation in this fieldl what the comp08ition of the Norwegian Oroadc8stinq
Corporation (NRK) was, whether any m~ft.ure5 w.r. in force tD prevent the
conc.ntratlo~ of media power in the hands of a few perSOn&1 what the proced~res &nd
conditionR for granting broadcasting and tel.vision liconcea w.r" 8nd how
complaints about radio and t.levision were dealt with. In addition, it waG asked
whether conscientious objectors who did national or alternative s.rvic8 in
accordanc. with Norwegian law r.ceived the same pay anc\ hbd the 6M1B l.nqth ot:
service as those doing military Rp.rvice.

84. In his r.ply, the r.pre.entative of the State party explained that there were
no procedurol for l.gal recognition, authorization or tolorance of roliqiou5
denominations and strelsed that there W8& no cont.radiction b.tween the e_lstenc. ot
a state church system and the Covenant's prov.isions. The requirement of mf.llmbership
of the Evang.lical Luth.ran Church affect.d ~nly & v.ry limited Bubsector of the
population and in no way r.stricted the fr.edom of ~~li9ion nE the g.neral
population. Everyon~ was free tt adopt and pro~'B8 the religion or b.li.f of his
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choice and financial support was given to religious communities. A number of
mealure. relating to pre.s freedom had been taken, including the issuance of
certair. new regulations by NRKI the liberall.ation of the former state monopoly on
local broadcalting1 the provision of financial support to new,paperSI and the
establishment ot a specialized institution for providing loans to newspeper~. The
Government of No~way did not envisa;8 withdrAwing its reservation to article 20,
paragraph 1, of the Covenant. The advocacy of national, racial or religious hatred
had be~n prohibited by law in accord3nce with article 20, paragraph 2, of the
Covenant.

85. Responding to various other qu•• tions railed by memberl of the Committ•• , the
representative explained that parents could withdraw their children from religious
teachinq at any a9. and the child himself could opt out of Christian teaching at
school, if he was not a member of the state Church, at the age of 15. All members
of the Govermnent took part in aecisions on bUQqetary questions relating to both
the state Church and religious minorities and on questions concerning religious
teaching in schools. All private schools received the same level of state support
and religious societies received financial support from the State corresponding on
a percentage basis to that received by the state Church.

86. In addition, the representative noted that conscientious objectors performing
civilian national service duties received the Mame payment and rel~ted social
benefits as those received by military servicemen1 that an Act of 19 June 1970
provided (or the right ol access to all documents of a general nature possessed by
state, country ~nd municipal authorities subject to certain exceptions provided by
law1 and that politicianH had to accept a substantial amount of criticilm before
they could re8sonably or9ue that their honour or reputation had been violated. The
various preRB organa wera controlled by many different groups and there w~s a
reftRonAble bnlance between the various shades of opinion. The Broadcasting
Council'R composition a180 retlecte~ a wide variety of views.

l'X·ottlct.1QnQ'.. '1m.J.1Y... 1l11~ ...~bUdrena ..J.ns;,1.wU~ the right to mau.¥

87. \'1.it.h uteunc. to that i ..u~, members of the Committ.e whhed to receive
additional inf.ormet!eJn on the type of activitie. cHarried out by the Conuniuionet
for Children in promoting the intere.tft of childrAn and wished to know whether
t.htue had been ttny crUJes of children being subjected to phydcal maltreatment and,
if ao, whnt mn~Burns had been takerl to prevent such violations of the rights of
children. In addition, it wa. asked whether the elimination of any distinction
bnt~~on marriage ~nd cohabitation might not lead to ft situation in which ~en and
women would be encouraged to cohabit rather than marrYI what procedure was followed
t n obt~in permission for persons of unround mind to marryl what the consequences of
raising the ago of cr.iminal liability from 14 to 15 had b.enl what procedure was
[ollowfld [or tho rehabilitation of young olfendfHl1 and whether slaps and ISpanking
ware prohibited practices in Norway.

88. In hiR reply, the representative of the State party noted that everyon~ was
able to address himself to the Commissioner for Children, who had handled a totel
of 4,066 complaints durin9 the period 1981-1986. The Minister oC Justice had taken
~ovaral in:tiatives regarding the ploblem of children wno had been victims of
inceRtuous acts or sexual abuse by thftir parents or other relatives I at Nor~lay's

initiative, the Council o~ Europe had set up 8 cOlnmittee of ftxperts to look into
t~e malter, When Parliement adopted the Act of 8 April 1981 aimed at the
rlimination of discrImination b~twoen children born in 8n~ ~ut of wedlock, tho
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great majority ot it. members had in mind the b~st interests of the chilO.
Authorieation to marry was giv.n to persons of unsound mind in the name of the King
by the Minist.r of Justic. in orO.r to ftnBUre that the p.rsons concerned were fully
informed of the legal consequences of the marriage. Regarding the chanqing of the
minim~ ag. of criminal liability, the Act amending the Penal Code had not yet
enter.d into fore., for it r.mained to be s.en what measures might be taken in the
inter.st of young oft.nd.ra to save them from having to serve prison terms. Slaps
and spankings were prohibit.d in principle.

Rigbt to participate in the conduct of publi~affai~~

89. With regard to that iISU., memb.rs of the Committee wished to know whether
there were any r.strictions on the right of certain categories of persons to accede
to public offic. and what had b••n the exp.rience in applying provisions relating
to the right of foreign nationals to vote in local elections and to hold local
office.

90. In his reply, the repres.ntative of the State party clarified the various
requirements to b••l.ct.d to the Norwegian Parliament and local Councils, to hold
public office and to sit on a court. Sixty-one thousand foreign nationals had been
entitled to take part in the local elections in 1987 and some of them had been
nominated and elected on the lists of the major political parties.

Right. of minoriti••

91. With r.ference to that issue, members of the Committee wished to know what
difficulties had b••n encountered by the Government in implementing in respoct of
the Sami the provisions of article 27 of the Covenant and what wa~ the status of
the draft Act "r.latinq to the Sameting (Sami Alfsembly) and other Sand legal
matters". If alr.ady established, what ~ctivities had the Sameting undertaken thus
far? They 0110 wand. red what criteria had been Applied in dx'awing up the electoral
register and whether the Act contained provisions making it posRible to distinguish
bet~••n Semis and non-Semis.

92. In his r.ply, the r.presentative of the State party hi~hlighted various
provisions of the Act relating to the Sameting of 12 June 1967 and explained that
this Act provided for the Sami p.ople of Norway th.ms.lv.s to .l.ct an Assembly
whose sph.re of activity would comprise all m~tters affectin9 the Semi popUlation.
Th. first election would be h.ld in S~ptember 1989 and registration in the separate
.l.ctorate rugist.r would begin in January 1989. It had often been difficult in
the past to det.rmin. the Sami's own priorities and it was hoped thbt the Semi
Ass.mbly would b. able to re.olv. that problem.

G~eLAl~eryations

93. Membttrs of the Committ.e .xpressed appt'eciat,lon to the delegation of Norway,
placing partiCUlar emphasis on the detailed and completo answers given by the
delegation to the Committ•• 's questions. Thoy also praised the high quality ef the
report, which had contribut.d to the usefulness of the dialogue with the
Committee. Memb.rs .xpr••••d satisfaction with Norway's efforts to improve the
protection of fundamental ri9hts and freedom~ and its readiness to pursue such
effOl"ts. However, som. members regretted that no bill of human rights had been
incorporated into NorWAy's legal system.
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94. The representative of the State party stressed thbt his Government attached
high importance to its dialogue with the Committee. Norway wae aware that there
WftS always room for improvement in the human rights situation - a fact that was
well demonstrated by the second periodic report itself, ~hich described a number of
new measures aimed at promoting human rights that had been adopted since the
submission of the initial report.

95. In concluding the consideration of the second periodic report of Norway, the
Chairman also thanked the delegation for having participated ill an extremely
fruitful dialogue with the Committee.

Melico

96. The Co~nittee considered the second periodic report of Mexico
(CCPR/C/46/Add.3) at its 849th to 853rd meetings, held from 31 October t~

? November 1938 (CCPR/C/SR.849-853).

97. The report was introduced by the representative of the State party who stated
that thu Covenant formed part of Mexican law and was implemente6 within the
framework of the structural principles laid down in the Constitution, which
included the establiF' ~ent of a republican, democratic, repre.entative and federal
regime; the rule of la~; and equality before the law. ae noted that during the
period covered by the second periodic report the Congress had adopted two relevant
constitutional amendments and three federal laws, and that the Unit~d Nations
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and the Inter-American Convention to Prevent and Punish Torture had been
ratified by Mexico.

CQ.Dstitutional and legal tramework within which the Coveoant...J1i implemented

98. In connection with that issue, members of the Committ~G wished to know whether
there had been any judicial decisions where the Covenant had been directly invokvd
before the courts; what the relationship was betwoen the Covenant ard the Mexican
Constitution and whether an Act had been promulgated to incorporate the Coven~nt

into Mexican law; what opportunities existed for challenging a normative Act that
was considered to be incompatible with the Constitution, the laws of. Congress or
international tre~ties; and what action was taken in cases where a le9al
contradiction was ascertained between th~ Covenant and a legislative act or a
provision of the Constitution. In addition, some members wanted to know why Mexico
had not acceded to the Optional Protocol.

99. Members also requested clarification 8S to the precise meaning of the term
"direct ~[Q" and whether in practice the DlDparo proceduu could be resolted to
by a person held in arbitrarl detention.

100. In addition, with regard to measures taken to disseminate information
concerning the Cove~ant, members asked about the role of non-governmental
organizations ~n that effort and about the status, role and cur~ent composition of
the Mexican Academy of Human Rights; whether any efforts wer~ being made to
translate the Covenant into the various indigenous languages; and whether any
consideration had been given to the dissemination of infcrmation on the rights
provided for under the Covenant and in human rights instruments in general t,) the
people as a whole, p8rticul~rly to rur'al dwellers, minorities and schools. and to
law enforcement officials, pr~6oners and detainees.
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101. Replyinq to to.he questionl raised by members of the Committett, the
representative of the State party stated that there had been no jUdicial decisions
where the Covenant had been directly invoked by the courts. Article 133 of the
Constitution provided that the Conqress could under no circumstances promulqate
laws or ratify international instruments that conflicted with the r.onstitution.
The Federal Constitution, th6 laws of Conqress and treaties prevailed oveE" the
ConstitutionG and laws of the individual Mexican States. InteEnational instruments
were examined in detail before they were ratified by the executive, thue ~voiding

any conflict between an international instrument like the Covenant and Mexican
legislation. The term "direct omparQ" signified an action for protection submitted
directly to the Supreme Court or Collegibte Circuit Courts and was applicable in
the CRU of appeals against Unal rulin9s in civil, criminal or administrative
cases. Where there seemod to be a lack of awarenass of the remedies available
under the law, a jUdge could draw the attention of the defence to safeguards luch
as~. In cases involving violation of the rights of peasants. the peasants'
associations or leagues could iuvoke the remedy of amparo before the courts. As to
the ratification of the Optional Protocol, the representative said that he would
inform his Government of the comments made in that connection.

102. During the period covered by the report .. various institutions had organized
seminars on human rights, which han received du.. ",ttention (raIn the media. These
included seminars organized by the Legal Research Institute of the National
Autonomous Un~versity of Mexico (UNAM), the Metropolitan Autonomous University, the
Matias Romero Institute for Diplomatic Studies, the College of Mexico, the Consumer
Protection Institute, the National Institute of Penal Sciences, the Mexican Human
Rights Academy and universitiea of variou~ States of the Republic. The Mexican
Human Rights Academy was a civilian ascociation whos~ main objective was to promot~

the study, teaching and dissemination of human rights in Mexico. In addition, UNAM
had published studies on the international protection of human rights, the
Government had issued a pUblication on human rights conventions and the National
Indigenous Institute had prepared a set of 19 posters in indigenous languages on
the individual guarantees enshrined in the Constitution and the Covenant.

103. With regard to that issue, members of the Committee wished to know what the
position of Mexico was in relation to the right to self-determination of the
Namibian and Palestinian peoples and what m~asure~ Mexico had taken to prevent
pUblic and private support for the AQArtbAia regime of South Africa.

104. The representative of the State party explained that artiCle 89 (X) of the
Constitution, a8 amended, provided that the President of the RepUblic must observe
the principle of self-determination in conducting foreign policy. Mexico was an
active member of the United Nations Council for Namibia and supported the Namibian
peo~le's inalienable right to determine th~ir own future. The prinf~iple of
self-determination waB alBo applicable to the Palestinian people and each people in
the region had the z'ight to peace and security. The Government of Mexico complied
strictly with Security Council decisions relDting to South Africa.

105. With reference to that issue, members of the Committee wished to receive
clarification 8& to the compatibility of article 29 of the Constitution with
article 4 (2) of tho Cuvenant. In addition, further information w~s Jougnt
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regar~ing the notification of other State. parties in ca••• , if any, where the
state of emergency had been proclaim.d by Mexico.

106. In his reply, the repre.entative of the Stftte party stated that thAre waa no
incompatibility between article 29 of the ConltitutioQ and the r.ovenant. ~he

purpo~e of the procedure for the suspension of guarantee. outlined in the article
was to deal ~'ith exceptional situations such as invasion or seriou3 disturbances of
the public peace or other event. that might place society in grave danger, and only
thole guarante.s which preaented an obstacle 4n dealing with the emergency could be
luspended. The last occasion on which guarantees had been suspended was at the
outbreak of the Second Worla War.

tign-,:..~rimination~ ..u\ality of-.thL .exew

107. With regard to that issue, members of the Committee wondered whether article
364 of the Criminal Code was applicable to cases of non-discrimination and, it ao,
requested that examples of the types of offence. and the frequency of prosecutions
under that provision be provided. They also wished to know in which respects the
rights of aliens were restricted as compared with those of citizens, and asked
about the ratio between men and women in secondary and higher education and in the
Congress following tne elections of July 1988. In addition, it was asked to what
extent equality was achleved with regard to n,atrimonial property and whether it waa
possible for one of the spouae. to go to court in caae. of disagreement. Some
membel"S also wished to knO\lf what the di Herence was between the terms "Mexicans"
and "Mexican citizens" as used in their report, and wondered in that connection
about the meaning of the stipulation in the Constitution according to which ~

citizen of. the Republic was a persol'!. who,.i.D.ttr aUa, h&d an "hone.t mflan. of
livelihood". Furthermore, clarification was sought as to the apparent
contradiction between arti~le 33 of the Constitution, which granted the executive
po~er the right to expel a foreigner without trial, and article 14 of the Covenant.

108. In his reply, the representative of Mexico pointed out that article 364 of the
Criminal Code was applicable in cases of a breach ot any of the individual
guarantees anumerated in chapter I of the Constitution. The access of women to
education had improved considerably in the prevlous 10 years and women now
accounted for 13.9 per cent of the membership of parliament. Spouse, could choose
between the separlltion of prop.rt.y and community property .ystema. The principle
o! equblity of rights betwe.n foreigners and Mexicans was embodied in the
Constitution although rights and freedoms such as the right of petition, the right
to participate in political affairA, freedom of assembly and association, freedom
of movement, and the right to purchase real estate, were not granted, or only
granted with restrictions, to foreiqners. A reaervation to arti~l. 13 of the
Covenant had bean made by Mexico in view of the slight contradiction between the
provisions of the Covenant on aliens and article 33 of the Constitution. Only
"d thens" had poli tical rights, which were not conferred merely on the basis of
nationality. The restriction in the Constitution concerning an "honest means of
livelihood" related to those who infringed or had infringed the law. Although the
President was 9mpowered to order the immediate expulsion of a foreigner, any such
decision had to be justified, which provided prutection from arbitrary a=ts.

Rlg.h.t .. tQ .il.f_1

109. With regard to that issue, memhou of ..he Committee wished to receive
necessary ~dditional information in acco~uance with the Committ~e's general
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comments Nos. 6 (16) and 14 (23). Since the death penalty in Mexico had fallen
into disuse, they wondered whether there were any plans for its formal abolition.
They also wished to know what the r '~S and regulations governing th~ use of
firearms by the police and securit} rees were; whether there had been any
violations of these rules and regulations and, if so, what meaRures had been taken
to prevent their recurrence; whether there had been any complaints during the
reporting period concerning alleged disappearances and deaths caused by or with the
co-operation or co-ordination of the police, the security forces or other
authorities and, if so, whether such allegations had been investigated by the
authorities and with what rosults; what the current rate of infant mortality in
Mexico was; and how the infant mortality rRte among the ethnic groups compared with
that of the gen&ral population.

110. ~oting that a large num~er of the deaths occurring in Mexico in recent years
had been linked to conflicts over land, some members wished to know what policy was
followed by the Goverr~ent in order to settle such conflicts. Clarification was
also sought of the high number of journalists who seemed to have died in mysterious
circumstances. Members also requested further information on the percentage of
rnuldAr cases that the police had failed to solve; on controls over the police; on
the relations between the police and the judiciary; on offences that were
considered "political"; and regardir.g provisions, if any, designed to ensure lhat
complaints relating to cases of disappearances or murder were transmitted to the
competent body. In addition, information was requested on legal provisions
relating to the protection of unborn children and on uew artificial ~ertilization

t.echniques.

111. In his reply, the representative of the Stal~ party stressed that Mexico had
played an active role in pt'omoting disarmament., peace and security. Life
expectancy in Mexico had now reach~d 69 years and the illiteracy rate had fallen to
1.5 per cent. The infant mortality rate was 23.3 per 1,000. While so~e ot the
provisions of article 22 of the Constitution relating to the death penalty werp
undoubtedly outdated. there had not been any efforts withip the Congress of the
Union to amend that ar~icle. Any police officer who made unlawtul use of his
weapons was liable to a penalty of six months' to six years' impcisonment and a
fine.

112. Turning to questions relating to summary or arbitrary executions and
involuntary disappearances, the representative noted that his Government
collaborated with the opecial Rapporteur of the Commission on Human Rights on
swmmary or arbitrary executions and th~t certain cases had been cleared up, while
others were still being invesl.lgatod. Regarding the alleged assassination of
10 peasants by members of ~ group called the Armed Execution Front for Peasant
Liberation, it had been established that those events had been caused by a conflict
of interest between the members of two families and that the local authorities had
not been involved. Five of the persons involved in those killings had been
sentenced to 20-year prison terms. The Government of Mexico has also co·"operated
closely with the Working Group on Enforced or Involuntary Disappearances and had
sent it all the information it had been able to ob' ain. Unfortunately, land
dIsputes were still continuing in some areas.

1 cases of unresoJved murders of journalists continued to be closely
~~ted. Onl~' in one case had a ]ournalist been killed in the exercise of his

profession, but neither in that case nor in any other case had it been established
that death was attributable to what the iournalist had said or written.
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114. With regard to that issue, members of the Committee wished to know whether
there had been any complaints during the reporting period about alleged torture or
inhuman treatment And, if so, whether such allegations had been investigated by the
authorities and with what results; whether there had been any prosecutions under
~he Federal Act for the Prevention and Punishment of Torture since that Act came
into force in 1986; whether there had been any complaints about the arbitrary
deteption of peasants in the course of land disputes and, if so, whether such
complaints had been investigated and with what results; whether the United Nations
Standard Mi.nimum Rules for the Treatment of Prisoners were complied with and
whether the relevant regulations and directives were known and accessible to the
detainees; what the maximum period was for which persons might be detained pending
trial; how quickly after arrest a person's fa~",ily was informed; and how soon after
arrest a detainee could contact his lawyer. Members also sought further
information concerning the use of corporal punishment under articles 24 and 56 of
the Penal Code and on the compatibility of resort to that procedure with article 7
of the Covenant and requested information on detention in institutions other than
prisons and for reasons other than crimes. In addition, members requested
information regarding practices relating to pre-trial detention, release on bail,
release on parole and conditional release, and to the suspel.s~on of the execution
of a sentence.

115. Responding to the questions raised by members of the Committee, the
representative of the State party sB.id that sev~n members of the Federal District
judicial police had been brought before a Federal District criminal court in
May 1980 on charges of having committed acts of torture and their trial was sti11
in progress. During the period under review the competent authorities had
investigated a number of other complaints concerning acts of torture and
iIl·-treatment, which, under the Federal Act or~ Torture, had been made a federal
offence in June 1986. ComplAints about the arbitrAry detention of peasants in
connection with land disputes had been considered by the competent authox'ities and
bodies had been established in the StAtes of Guerrero and Oaxacb for the defence of
indigenous populat;,ons. "Corporal punishment", as referred to in paragraphs 231
and 293 of the report, only consisted of deprivation of liberty and detention of
convicted persons and did not involve physical punisrunent or ill-treatment. Most
of the United Nations Standard Minimum Rules for the Treatment of Prisoners were
recognized by Mexico and incorporated in the relevant texts and prison regulations
were made available to detainees.

116. Replying to questions relating to detention, the representative stated that no
one could be detained for more than three days without a formal order of
commitment. An accused person had to be tried within four months if the maximum
sentence for the offence did not exceed two years' imprisonment and within one year
if the maximum sentence was greater. Any time spent in pra-trial detention was
deducted from the length of the sentence imposed and pre-trial detention could not
exceed the maximum sentence for the offence. Where the maximum sentence did riot
exceed two years' imprisor~ent the accused could be released on bail. The time
within which tl prrson's family was informed of an arrest. was the amount of time
needed to contact the person with whom the detainee wished to communicate. Persons
who were addicted to or needed narcotics or psychctropic substances could be
detained or submitted to treatment. Mentally ill persons could only be detained in
special institutions in accordance with the relevant ethical and social principles
and thp. corresponding scientific and legal requirements.
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Right tt:l_ a fa! r .t.dAl

117. With regard to that issue, members or the Committee requested clarification of
a reference, in paragraph 286 of the report, to "certain traditional prin~iple8 and
procedures concerning preventive action and access to ond administration uf
justice" that had been rendered inoperative and ineffective. They also asked
whether any major reforms had been adopted under the current five-year Notional
Development Plan; what guarantees there were for the in~~pendence of the judiciary;
how the Bar was organized; whether free legal assistance was available to criminal
defendants without means; what remedies were available to persons who alleged that
their rights or freedoms had been violated; and whether counsel for the defence was
appointed in both criminal and civil cases.

118. Referring to several instances in which individuals belonging to peasant and
Indian organizations had alleged that they had been arbitrarily detained by the
federal police or the security forces, one member inquired whether measures had
been taken to bring those cases to the attention of the federal authoritiea and to
ensure that the individuals concerned had been brought to trial and asked whether
peasants and Indians were provide~ with legal assistance to facilitate their
contacts with the Federal Government. Members also sought clorificat.on as to the
compatibility with article 14 (2) of the Covenant of article 38 of the
Constitution, which provided that the rights or prero~~tives of citizens were
suspended during a criminal prosecution for an offence punishable by imprisol~enL.

119. III his reply, the representative of the Sta'" party stated that 0 number of
measures had been adopted to expedite the administration of justice, including
increases in the number of delegations to circuit courts and federal prosecutor's
offices; increases in the nwnber of training courses in crime prevention and
control; the introduction of competitive examinations for recruitment into the
judicial branch; and carrying out basic training progr~~es for members of the
police force in 24 States. A~ditionally, the Attorne]-G~ !ral's Office
Organization Act was amended in 1987 through the addition of provisions covering
organizatio~al, procedural and operational matters and establishing arrangements to
facilita~e international co-operation.

120. Responding to other questions, the representative noted that the independence
of the judiciary was guaranteed under articles 94 and 97 of the Constitution,
which, inter alia, protected the salaries and tenure of judges. Counsel for the
defence was appointed in both criminal and civil cases. A special prosecutor's
office had boen established in Oaxaca and other States with the &pecific mandate of
prosecuting those who abused the rights of individuals lacking in cultural and
economic resources. The Bar in Mexico was a private association in which
membership was open to all but was not obligatory for the exercise of the legal
profession.

~~"" ..2.t movement and expulsion Q..L~

121. In connection with that issue, members of the Committee wished to know how the
provisions of a:tlcle 33 of the ConF.Lit.ution rolating to the immediate expUlsion of
undesirable aliens was applied in ~rectice and requested additional information on
the posit~on of aliens in Mexico, in the light of the Committee's general comment
No. 15 (27). Members also wished to know what was the procedure for expulsion of
an alien who was not in a major city or a frontier zone: whether Mexican
legislation drew any distinctions between aliens who were in the country for
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business purposes, asylum seekers or refugees; and whether an alien hbd the right
to choose which countly he was to be expelled to.

122. In his reply, the representative of the State party said that the Mexican
Constitution provided for equality before the law of Mexicans and foreigners except
for the limitations authorized under articles 2, 3 and 26 of the Covenant and that
foreigners lawfully present in the country enjoyed the same rights as Mexican
citizens in practice. Article 33 of the Constitution, which provided for the
expulsion of aliens, had not been applied in an arbitrary manner. If the State
decidftd to e~pel an undesirable alien, the authorities would either escort him to
an airport or transport him to the nearest border post, assuming that he was a
national of the neighbouring country. If the person to be expell~d was in an
inaccessible part of Mexico, he would be detained and transported to a place f~om

which he could leave the country. Regarding asylum seekers, the representative
emphl::lsized Latin America's tradit: nn"l respect of the right to asylwll, noting that
that right was guaranteed by thl'ee intlu-Arnerican Conventions to which MexicC' was a
party. There were currently about 200,000 refugees in Mexico, chiefly of Central
Americl'\n origin, many of whom were regiRtered with the Office of che United Nations
High COlnmissioner for Refugees, with which the Government of Mexiro collaborated
closely.

123. With reference to that issue, members of the Committee wished to receive
npcessary addi tional information on articl e 17 in accol"dance with the Commlttee' s
general comment No. 16 (3~). They also asked whether Mexico had enacted any
legislation relating to wire-tapping or bugginy and requested further information
regarding fiscal searches and unlawful attacks on honour or reputation.

124. rn hiG reply, the representative of the State party noted that article 16 of
the Constitution provided for thE authorities at all levels to act only on the
basis of the law and the Constitution so as to avoid arbitrariness. No one could
be molested in his person, family, domicile, papers or possessions except by prior
written authorization from the competent authorities, issued in accordance with
procedures established by law. The procedures to be followed for house searches
were laid down in the Code of Penal Procedure and the Federal Code of Civil
Procedure.

freedom ot t:eUgion ~nde&p.reis,i"on

125. With regard to thnt issue, members of the Committee requested clarification of
the meaning of the statement in the report that places of worship "shall at all
tione,; be under government supervision" and requested additional information on
church·State relations and, in particular, on the reasons for naterial and other
restrictions placed on mini~ters of religion and acts of worship.

126. Regardin~ freedom of expression, members wished to receive infolmation about
the legal rjgime reldting to ownership End licensing of the press and the broadcast
media; ahout l'estricti0ns on the exercise of the profession of journalism; and
about the statur. and ethical standards of journalists. Observing that there was a
trend in Mexico towards the concentration of ownership of newspapers, television
and radio, members also Asked how the Government ensured that l'lll populAtion groups
had access to information and whether the Government was planning any
~ountnrmp.~sures to ensure that a broad range of opinion was reflected in the
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media. They also asked why there were differences in the restrictions applicable
to the written and electronic media and what legal, administrative and other
measures had been adopted t~ ensure the practical implementatioJ& of the guarantees
laid down in articles 6 and 7 of the ConstitHtion.

121. In his reply, the representative of the State party explalnftd that freedom of
religion, as guaranteed by article 24 of the Constitution. compr,\Red an internal
aspect that was part of the inner life of e~ch indivldual and was therefore outside
the scope of statJ intervention, and an external aspect that was reflected in the
freedom to pr8ctise ceremonies, devotions or observances and was controlled by law
and subject to supervision by the Constitution. Restrictions on the extetnal
aspect derived from general legal rules applicable without discrimination and were
designed to safeguard pUblic health, safety, morality and well-being.

128. Responding to questions raised by m,mbers of the Committee relating to freedom
of expression, the representative noted that the ownership and licensing of the
press and the broadcasting media were regulated by legislation, such as the Press
Act, the Federal Radio and Television Act and the R~gulations on Illustrated
Publications and Reviews. The sole requirement for circulating printed matter was
that the name and address of the printer and the name of the author had to be
included in publications. Licences to operate radio and television stations could
only be granted to Mexican citizens or companies SUbject to compliance with
technical, administrative and legal requirements. Privately owned commercial
stations required a government licence, which was renewable every five years. The
IeJ~A television network had been created and operated in strict conformity with
Mexican legislation. Respect for private life, morals and public order were the
only permissible limitations on freedom of opinion and expression.

freedom of Assembly and associat1Qn

129. In connection with that issue, members of the Committee wished to receive
further information on the relevant laws and practices relating to the
establishment of political parties. They also wished to know how trade unions were
organized, what the size of their membership was and what percentage of the labour
force belonged to them; whether associations established for helping disadvantaged
persons, particularly in the legal sphere, enjoyad government support; whether
public meetings were subject to prior authorization and, if so, under what
conditions and by what powers the competent authorities granted authorizations; and
whether restrictions on the freedom of association in Mexico and provisions
prohibiting pUblic sector workers from withdrawing from a trade union were
compatible with article 22 of the C~venant. In the latter connection, one member
requested clarification of the Mexican GovernmAnt's position on the fin~ing of the
ILO Committee of Experts on the Application of Conventions and Recommendations that
the Federal Act on Workers in the Service of the State was not in conformity with
the provisions of ILO Convention No. 87.

130. In his reply, the representative of the State party explained that political
parties were entities of public interest ~hose establishment was governed by the
Federal Electoral Code. That Code stipulated, inter aliA, that a party had to have
a minimum of 65,000 members nation-wide and was obliged to hold assemblies in each
State or electoral district as well as a national consultative assembly. There
were a number of large national trade unions composed of workers in the petroleum
industry and the railways, or in mining, electricity and telecommunications,
teachers, etc. Within the individual Mexican States, there were company,
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corporation and induatrial trade union., which were members of auch trade
confederationa a. the Confederation of Mexican Worker. and the Revolutionary
Confederation of Workera and Pe~aanta. In all, mO.l."e than 10 ..111110n work.n were
trade union member. in Mexico. A com~laint concernin9 the prohib!tion of thQ
establishment of more than one trade union w~thin a aln~le department of. the
Fednral Government, which had been lubmitted to the ILO Cornmitt"e un Freedom of
Aaaociationa in 1985, had been rejected by that ":ornmittee.

Prot.,tion of Camily anO cbilOren

131. With reference to that haUl' ~era of the Committee wished to receive
information on any difference. ex. ,~ in the atatua and righta of children born
in wedlock or out of w.alockl on law and practice relftting to the employment of
minors and on wheLher there were differences in that r~gard betwe.n urban and rural
areas, and on any cases where childreA had been ~ubject.d to phylical maltreatm_nc
and on the measures that had been taken to prevent such violations in the future.
One member drew attention to the importance of registering a child immediatel,
aft.~ birth and questioned whGther the six-month time limit qranted to parents nr
grandparents to declare the birth of a child was compatible with article Z4 of the
Covenant.

132. In his reply, the representative of the State p~rty said that Mexican
legislation made no distinction whatsoever between the status and riqhtl of
children born in ur out of wedlock and that upon the de8th of the parents an
inheritance was divided equally among the surviving children, without distinctions
of any kind. Children below the age of 14 w.re strictly prohibited from working
and several provisions of Mexican legislation were designed to ensure the
protection of the rights and health of workinq minors. No distinction wa. madw
between the protection of minors in urban and rural a~eas. Article 4 oC the
Constitution stated that it was the parents' duty to protect the physical and
mental health oC their children and the relevant legislation provided for
essistance to chil~ren in public institutions. There were organi.ations in Mexi~o

with a specific mandate to protect children, such as the Mental Health Institute,
which dealt specifically with child abuse, and the Government was taking a number
of measures to combat violations of children's rights. The legal personality of
the individual was recognized from birth.

Right to participate in the cond~t of public affairl

133. With regard to that issue, members of the Committee asked whether tbere was
any legislation governing access to the public service and, if so, how that
legislation was applied in practice and whether it ensured equ table access to
public 8ervice by members of minority groups. Members also wl~hed to know how the
articles of the Constitution relating to the obligation to vote in popular
elections were applie~ in practic~, whether members ot parliament were
representative of all social classes or only of an intellectual and social elite,
and why ministers of religion were not covered by the rule of universal suffrage.

134. Replying to questions raised by members of the Committee, the representative
of Mexico stat~d that all citizens were eligible for any elective office or for
appointment to any other post or assignment if they possessed the required
qualifications. A citizen was not required to exercise his rlght to vote and his
failure to do so in no way ptovided grounds for suspending that right. However, in
order t,) vote, all citizens wqre required to register. Peasants and people of
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working clalft Ilri9in were duly repre.~nted in the tw~ Chamberl ~l Con~rel'. The
curttint Itatu. of mini.ter. of reli9ion could bt explained by the painful
hiatorical e~~orience of Mexico ~here, prior to independence, the Catholic Church
had wielded .' Isolute power in all are.1 - economi~, political and cultu~al. Th'
comple~e Beparatlon ~t r.hurch ftnd State had been an e.tftbliRhed tact since 18&1.
Cordial and ~e.pectful rel~tionl between the State .nd th, variouc ~hurche8 Yhould
n.varth.le~u continue to axilt in the future.

ligbtl o( .m1ngd.t1al

135. In c"nnectlon with that: illue, member. of the Comm1t:.tee whhed t.o kne,w
whether there were any epecial factors and difficulties in the effective enjoyment
by mino~itie. of their right. under the Covenant, whether concrete meaaurlN had
been taken to provide to the variouR indigenou, groups qreater economic and
political opportunitie., and whether minorlt~es wer~ repre8ente~ in Congress and on
looal governing bodie••

136. In his reply, the r"~r•••ntative of lhe State party said that any Mexican,
regardless ot his origin, had ft~COI' to th~ pUblic service and th~t a M.xi~~~'R

origin could under no C'!l"cumlttance' prevent him from holding an,y poat .in the
country, even the high.st. How~v.~', indigen~uw group. need.d .peclal protection so
that t.h8 members of minorities could be equitably repre5ented at all levels of
government. Accordingly" new locial, economic p,nd culturl\l measures hod been
adopted to deal with the problems of indig~ncus groups on the basiR of the
principles of mutual respect, fre.dom, equallty, ju~tice and dignity. Prlority hod
alco been given to the settlement of disputes raJ.ating to lana own~rRhip and to the
vocational trHining of memb8rs of indigenous groups to enable them to b8nefit fully
trom their own natural resources. Cultural and ethnic: minorities were vieltled as
torming an integral part of the Mexican nation and as being fully entitled to t~ke

part in the country's devwlopment process and in cultural and political lite. The
National Indigenous Institute was responsible for implementing relevant measures
adopted for encouraging th~ participation of indigenous groups in national life.

O..e.n.el'.Al....Q.Ql.ttV,.D,tiOM

137. Members of the Committee expressed appreciation to the repr8Qentfttive of the
State party fOl' his co-operation and competence in respondinq to the Comml t.tee I s
questions and for facilitating th~ maintenance of a constructive dialogue between
the Government of Mexico and the Committee. They allo commended the Mexican
authorities for their franknedS in 8cknowledqing certain events and diffi~ulties

and noted that r1rticular progress appeared to have been made in conn~ction with
problems relating t.o t.orture and to the s"atue of women. At the same time, members
indicated that not all of their concerns had been fully allayed, referrinq in that
conn~ction to continuing problems relating to land disputes; the murder and
unjustifi~d detention of Indians and peasants1 enforced and involuntary
disappearances; the killings of journalists1 the discipline of law enforcement
officers; freedom of expression and the right of peaceful assembly and association
and the treatment of aliens anJ minist~rs of religion.

138. The representative of the State party noted that the change of Government in
Mexico on 1 December 1988 provided an opportunity for conveying the Committee's
concerns at the beginning of a new administration. He thanked the Chairman and
members of the Committee for their patience and good will in discussing Mexico's
report and listening to his comments, and assured the Committee of his Government'~
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I

intentio~ to pura~8 the dialogue through the submission or ita third ~erlodlc

report.

139. In concluding the conaid9ratlon of the second periodic r~port of M.~ico, the
Chalrmon on~o again thanked the delegation for tho franknel' and Qood wl~l with
wh.i~h It had r ..ponCled to the Committee'. nl'merOUI1 queltions. Th~' dhcuulona that
hlld tc\Ic.,~ plac3 had 9.lven the Conlmitt.e a bettt::f' idt'a of Moxico' 11 er,mm! tlll.nt to
pro9ce,u in guaranteeing human dgn\:l. 'r~le Chd rr'I"~! expreH~ed i:.h-. ho~e that the
Committer'. concerns WOUl~ be conveyed to the Govermnent and that the qU8stion of
the ratification of the Optional Pr.>tocol would b. CjJ,i,ven part.lc.mJ,8l' attenUon.

140. The ~ommittee con.idered the second periodic report of the United Kingdom of
Great Britain and Northern Ireland - Depelldent Territories (CCPR/C/32/Add.14
and lS) at itG 855th to 857th meetings, held trom 3 tn ~ November 1988
(CCPR/C/SR.855-857).

141. The report wa~ introduced by the r.pre,entativ~ of the State perty who
expressed regret over its la~e submission, which was explained by the necessit~ of
having each of the 10 individual Territories compile its own report and then of
having to combine all of them into one report. He noted that one of the
Territories examined during the Committ~e's consideration of the initial report ­
Belize - had acquir~d independencft in 1981 and was th.refo~. tlot covere~ in the
second periodic report.

142. In 1987, the GoverMlent of the Un.ited J<ingdom had reviewed its policy towards
Its Caribbean dependent territorieR and Bermuda and had concluded th4t it should
not seek to influence ~pinion in the Territories on the question of independence
but remain ready to respond favourebly when the people expressed their wish for
such independence. That position, announced in Parliament on 16 December 1987, had
been given widespread publicity in the Territories concerned. The Government
remained determined to discharge its obligat~ons under the Covenant in full, even
when that meant the temporary suspension of ministerial government, as had been
necessary in the Turks and Caicos Islands in 1986.

143. Wi.th reference to Hong Kong, which under the 1984 Sino-British Agreement was
to revert to the Peop,le's RepUblic of China on 1 July 1997, the representative drew
attention to thre' specific developments of special relevance to the human rights
field. The first of these was the publication, in February 1988, of the Hong Kong
Government' ti White Paper on the further development of representative govel'nment,
which announced the introduction of directly elected members to th~ Legislative
Council in the next round of elections in 1991. Secondly, the first draft text of
the Basic Law of Hong Kong, which is to serve as the Territory's Constitution after
1991, was published in April 1988. The Chinese authorities had conducted thorough
and open consultations to give the people of Hong Kong an opportunity to express
their views on that text and the Government of the United Kingdom - which had tho
right under thp. Sino-British Joint Declaration of 1984 to satisfy itself that the
Basic Law, including its human rights provisions, faithfully reflected the
principles enshrined in the Joint Declaration - had played a full part in ensuring
that the views of the people concerned were well understood by the Chinese
authorities.
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144. La.tly, the representative noted that after providing temporary refuge to Inore
than 130,000 Vietname.e boat people Glnce 1979, the Hong Kong authorities had been
obliged to introduce, on 16 June 1988, ~ new .cr.ening procedure to determine
whethor new arrivals were genuine refugee. or simply migrants in search of a better
life overseas. Non-refugees would not qualify for resettlement and wculd rem~in in
Hong Kong only until satisfactory arrangements had b~en made (or their return to
their country ot oriql:1. The Un,i ted Kingdom WaR cont:.ir\uirlCjJ its efforts to uIl6ttle
the 16,000 boat peo~le in Hong Kon~ wno q~alififtd as retu~.e. and the Hong Kong
authorities were considerin9 measures to liberalize the conditions under which they
were living, including the possibility of lifting restrictions on their freedom of
movement to enable t.hftm to take ~dvantnge of educLtion, employment or other
I')pportunltJes.

145. With reference to that issue, members of the Committee wished to receive
information on the mechanism. employed in the various dependent Territories to
harmonize, in c~se of conflict, the Covenant and domesti~ law and on any cases
where the Covenant had been invoked before the courtsl on any recent constitutional
developments conc.rni:~q the relationship between the United KingdOM and the
dependent Territoriell and on activities that had been unddrtak&n within the
Territories to promote greater p~blic awareness of the provisions of the Covenant.
In the latter connection - and particularly in relatioll to Hong Rong - members
wished to know whether the Government of the United Kingdom was endeavouring to
foster awareness through such means as having the rights covered in the Covenant
taught in schools and universities and making the text of the Covenant freely
ava.1.loble in Chint'lse translatioul whether any meaBUlell had been takcln to inform the
people of the fact that the Hwnan Rights Committee was about to consider the second
periodic report on Hong Kongl and whether any effort would be made to g~ve

publicity tC' the Committee's discussion of that ('eport.

146. In view of the reversion or Hong Kong to China in 1997, pursuant to the 1984
Sino-British Joint ~eclaration, members of the Committee bxpres~od special interest
in knowing how the rights currently enjoyed under the Covenant by the people of
Hong Rong were to be gUftranteed in the future and devoted most of their questions
to that topic. They wished to know, in partiCUlar, what specific measures would be
taken to give effect to article 38 of the draft Basic Law, which stated that the
provisions of the Inte~nationa1 Covenants on Human Rights, as applicable to Hong
Kong, would remain in force 1 what action the Goverrunent of the United Ringdom
proposed to take to secure or increase the applicability of the Covenant so as to
ensure that the people oC Hong K'lng would enjoy a rnaximwn of enforceable rights
after the t.erritory's reversion to Chinal and whethor the initiative to incorporate
the Covenant in Hong Kong's legal regime was still continuing.

147. Considering that China had not yet become a party to the Covenant and the
Optional Protocol, that many important rights ~rovided for in the Covenant such os
the right to lire and to a fair trial and the prohibition of tortur~, slavery and
forced labour were not mentioned in the draft Elasic Law, and that the applicability
of the Covenant was restricted in several respects by virtue of the United
Kingdom's reservations to certain articles, members wondered whether it would not
be possible to enact legislation in Hong Kong or to amend the Letters Patent prior
to 1997 to secure to the people of Hong Kong all the basic rights guaranteed under
the Covenant, or to incorporate and entrench in the Basic Law of Hong Kong a
complete Chapter setting out the fundamental righls recognized in the Covenant and

-32-



to provide for the justifiabi11ty of thole rights by an independent judiciary. It
we. luqqested, in the latter connection, that qU8~tio". relating to the appointment
and tenure of judge. should also be Rpecifically addressed in the Basic Law. One
member further .u~qested, in connection with article 159 ot the draft 8aoie Law,
thac. human r ightl should be includod among the "appropr iat.' f .elda" hi reapect of
which the Hong Kong Spec~al Administrative Region co~ld maintain aQd devolop
rel~tions and conc~ude and implflment agreements with States, ragions and relevant
internation~l organizations.

148. Additionally, members wiahed to know what r.ole common law woul~ have after
1997, it any; how the independence of the judiciary ~ould be quaranteed in the
light of article 169 of the draft Basic Law, which conferred the power to interprot
the Basic Law on th8 Standing Committee ot the National People'~ Congress; whethftr
judges in Hong Kong wero empow~r~d to undertake a judicial review of administrative
decisions and, if so, whether they would retain that power after 19971 whether any
legislation had been enacted in Hong Kong to outlaw discrimination on 1rounds of
race and whether administrative or legislativo provisions made any distinctions
along racial lines; and whether t;le provisions of the Convention Against Torture
and Other Cruel, Inhuman or Degrading 'l'reatment or Punishment had been extended to
any of the dependent Territories.

149. In his reply, the repre8entativ~ of the State party said that the Covenant was
implemented in the Territories within the framework of local constitutions an~ any
qaps with regard to the protection of some riqhts under common law were offset by
the application of other leqislative "nd othel' measurl!s. His Goverrunent had
entered certain reservations when ratifying the Covenant, bu~ had otherwise
sfttisfied itself that it was beinq implemented in all Territories. The Foreign and
Commonwealth Office in [~ndon monitored the laws within the dependent Territuries
and, if necessary, could request that 6ny law contrary to treaty obligations, be
amended or repealed. TherA were no special methods for increasing public awareness
of the Covenant's provisions. However, in the Falkland Islands, the provisions of
chapter I o~ the Constitution, which were very similar to those of the Covenant,
wera frequently debated in the Leqislative Council. In Gibraltnr, thd rightR set
forth in the Covenant were guaranteed by the Constitution and the population was
fully aware of thftt fact. In Hong Konq, the wide-ranging debate on the drafting of
the Basic Law had been wi~e1y commented on by the me~!a and there was no doubt that
the population was fully aware of the Covenant's provisions. In Montserrat,
seminars dnd lectures were orqftnlz8d to comment on the provision~ of the Covenant.
In Pitcairn, the Administration was willing to make available freo of charqe the
tAxt of thA Covenant to anyone wishing to study it. In the Turks and Calcos
Islands, the new 1968 Constitution reflected the provisions of the Covenant
relatinq to human rights and had been widely studied and commented on prior to its
adoption. Extracts from the Covenant were often published in the Chinese press in
Hong Kong and quoted during debates in the Legislative Council. The population in
all Terr'itories had been informed of the Committee's meetings and consulted during
the draftinq of reports. The swnmary records of the Committee's meetings were also
sent to t.he Governments of the Terr i tor ies.

150. Turning to questions relating to the fut.ure of human rights in Hong Kong after
1997, the representative recalled that the drafting of the Basic Law was the sole
responsibility of the Government of the People's RepUblic of China. It was too
early to Know precisely what the provisions of the Basic Law would be. Chapter 2
of the Joint Declaration on Hong I(ong stated t.hat common law would continue to
apply after 1997 and that the legislation previously in force would be retained.
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Article 38 of the draft Basic Law provided that the provisionl of the International
Covenant. on Human Rightr would continue to be implemented but the que.tion of how
the Covenant. would be inccrporated into the leqillation waR complex and would need
to bl examined by the Sino··Britilh Liei.on Group. Under the Joint Declaration it
had al.o been agreed that judicial review would continue to be available after
1997. Th. que.tion of whether the re.ervationl rQlatlng to Hong Kong would be
maintelne~ after 1997 wa. a matter for the Chinese Government.

lS1. Relponding t~ other queltionl, the repre.entative laid that the objective of
the Immigration Ordinance, which referred to perten. "of Chine.e race", wae to
define perlonl who w.re citizen. of Hong ~ong And thereby to remove the inequality
of about eo per cent of the perlonl earlier described a. "Hong Kong nationals", who
had only been entitled to live and work in Hong Kong but did not have the right of
abode. The Government of the United Kingdom kept its re.ervation. to the Covenant
under review and intended to maintain them aa Ivng a. they were needed. It also
planned to ratify the Convention against Torture by the end of 1980 and had already
begun conlultations with the dependent Territorie., on its application to them.

iIlf=determinatiQD

152. With regard to that issue, members of the Committee wished to know what
mechani.m., if any, exi.ted for ascertaining from time to time the wilhes of the
people in the dependent Territories in relpect of lelf-determination; what measures
had been taken by the dependent T9rritorie. to prevent public and private support
for the apartheid regime of South Africa; what long-term solution was being plann~d

to protect the rights of the inhabitants of the Falkland I,lands to food and
health; and whother the people of Gibraltar could claim the right to independence
undRr article 1 of the Covenant notwithstanding the provlsion~ of the Treaty of
Utrecht. In the latter connection, one member pointed out that both the United
Kingdom and Spain had an obligation, under article 1 of the Covenant, to promote
the re3li~ation of the right to 8elf-~~terminationof the people of Gibraltar and
that the latter could conceivably claim the right to independence. With regard to
Hong Kong, specifically, members wished to know whether the authentic text of the
Basic Law would be Chinese ana, if so, whether that might not give riae to some
problems since certain legal concept, might be difficult to express in that
langu8ge; whether consideration was being given to the situation of some
non-Chinese population groups who might have nowhere to go in 1997; who would be
entitled to take part in the electoral process for choosing the President of the
Execucive Council and what measures would be taken to ensure that the choice of the
electorate would prftvail; how the consultation prcce•• leading to the Sino-British
Joint Declaration had been carried out and whether the population had had the
chance to show its approval of the decisionA taken by means of a vote; whether the
Declaration on the Granting of Independence to Colonial Territories and Peoples was
applicable to Hong Kong; how long it was expected to take to establish a genuinely
representative government in Hong Kong and whether it was intended that in
elections to be held between 1991 and 1997 the majority of the members of the
Legislative Council would be directly elected; and whether consideration was being
given to incorporating the Joint Declaration into the Basic Law of Hong Kong-

153. In his reply, the representative of the State party said that democratic
elections were held in the dependent Territories every four or five years ahd both
the electorate and the candidates had the opportunity at such elections to express
their views on constitutional change, including the constitutional link with the
United Kingdom and the question oC independerce. In the past many territories that
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had belonqed to the United Kingdom had become independent after their population.
had voted tor parties calling for independence, but at pre.ent Bermuda was the only
dependent Territory where a lively debate on independence was under way. There was
at preMent no clear-cut majority in favour of independence in that Territory but
&ny rarty could propo.e that option at the forthcominq elections or the Government
of Bermuda it.elf could, if it wi.hed to do 10, organi.e a referendum on the
question. In the ca.e of Gibraltar, the referendum in 1967 on the Territory's
future, which only provided the option af retaining the existing constitutional
relationship with the United Kingdom or of pnssing under Spanish sovereiqnty,
resulted in a 99 per ~e"t majority for the retention of the ~~ilting relationship
with the United Kin~dom. After such a result, a third option - that of
independence - was now mainly Ipeculation. The Govetnment of the United Kinqdom
was, however, certainly not standing in the way ot the implementation of the
Covenant in Gibraltar. AI to the question of support for apArtheid, the
repre.entative noted that foreign policy que.tion. were the responsibility of the
United Kingdom and not of the dependent Territories. The Governmont of the United
Kingd~m had reflotedly deplored the system of Apartheid and had taken a number of
measures, in co-operation with Commonwealth and European Community countries, to
oppoae the South African regime. The Falkland Islands were to a large extent
Bolf-sufficient in food and there were frequent air and sea links with the
United Kingdom through which other needs could be met. A large, modern and
well-equipped hospital had just been opened at Port Stanley. The Territory
obviously needed links with the South American continent and it was not its fault
that it had proved difficult to establish such links.

154. Responding to questions relating to Hong Kong, the representative explained
that the draft agreement that had emerged from the Sino-British negotiations during
1983 and 1984 had been circulated in Hong Kong and the assessment office that had
been set up to evaluate public opinion had found that the draft had been widely
welcomed and was held to represent the best possible solution in the
circumstances. The United Kingdom's signature of the Sino-British Joint
Declaration in late 1984 had occurred in that context. In 19B7, the population of
Hong Kong had also been consulted, through the publication of a Green Paper, on the
system of representative 90vernment in the Territory and the views then expressed
had been fully taken into account in the Hong Kon9 Government's decision to
introduce direct elections in 1991 for 10 me~bers of the Legislative Council, which
represented a major change from the Frevious system of an appointed legislature.
Two further elections were to be held between 1991 and 1997. Continuing
development of representative governmttnt would be necessary bet.ween 1991 and 1997
to ensure that the system evolved steadily to provide continuity and a smooth
transition to 1997. The Basic Law, which was to be enacted in 1990, would provide
an appropriate framework for that change. The authentic text of the Basic Law
would probably be in English as well as in Chinese. Since the final form of the
Basic Law was not yet known it was difficult to give an opinion as to the possible
role of the Chinese authorities in the selection or appointment of the President of
the Executive Council or of any members of the Legislative Council. As yet there
were no definite proposals concerning non-Chinese minorities and suggestions by the
Comm.' ttee would be paI,ticularly welcome.

155. With regard to that issue, members of the Committee wished to receive
additional information concerning equality of the sexes in the field of education,
employment and public life in the various dependent Territories other than Bermuda.
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156. In his reply, the repreRentative of the State party said that the policy of
the Governments o~ the dependent Territories was one of equality of opportunity in
education, employment and participation in public life. The 1996 census in the
Falkland Islands had shown that 393 women were employed in a wide range of sectors
while 303 women remained at home. In Hong Konq, Employment Ordinance No. 2
guaranteed employees of both sexes equal rights and social benefits. Three of the
six Pormanent Secretaries in Montserrat and two of the five Permanent Secretaries
in the British Virgin Islands were women. In the Turks and Caicos Islands,
60 per cent of civil servants, 51 per cent of pupils and 70 per cent of teachers
were women.

State of emergency

157. With r~ference to that issue, members of the Committee wished to Know what
subsidiary legislation had been adopted in the dependent Torritories regulating the
exercise of the powers of the Governor-in-Council under the Emergency Regulations
Ordinancel whether any consideration had be~n given in Hong Kong to including the
provisions contained in article 4 of the Cov&nant in the Emergency Regulations
Ordinance or in the draft law on the implementation of the Cov~nant that had been
under preparation at one timel whether a state of emergency had been declared in
the Falkland Islands in 19821 and whether any article of the Covenant had been
derogated from by the United Kingdom authorities after regaining control of the
Falkland Islands.

158. In his reply, the representative of the State party said that subsidiary
legislation relating to the exercise of the powers of tho Governor-in-Council had
been adopted only in Hong Kong and Gi~raltar and copies of the text of such
regulations would be provided to the Committee. RegUlations of that type were also
being drafted for the Falkland Islands but there had been nl> need thus far [or
similar legislation in the other dependent Tarritories. The Emergency RegUlation
Ordinance for Hong Kong, which had been enacted in 1967, did not allow any
derogations other than those permitted by the Covenant and had never been invoked.
The idea of drafting human rights legislation to give effect to the provisions of
the Covenant in Hong Kong had not been abandoned. There had been no derogations
from any of the articles of the Covenant after the United Kingdom regained control
of the situation in the Falkland Islands in 1982. The events in that year in the
Falklands had occurred so suddenly that the British Governor had not had time
either to proclaiffi a state of emergency or to notify the other States parties.

Right to life

159. With regard to that issue, members of the Committee wished to know whether any
consideration was being given within any of the dependent Territories to the
abolition of the dpath penalty and what the results had been of the inquiry into
the incidents that had led to the death of three Irishmen in Gibraltar. Members
also wondered whether the death penalty was governed by common law or by a
legislative text and expressed concern that the Basic Law being drafted for Hong
Rong did not contain any provisions on the right to life.

160. In his reply, the representative of the State party said that none of the
dependent Territories were currehtly contemplating the abolition of the death
ponalty. The question was m06t recently considered in Bermuda and in the Falkland
Islands, in 1981 and 1985 respectively, and in both instances it was ascertained
that the majority of the inhabitants favoure~ the retention of the death penalty.
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However, no person had been executed in any of the Territories for a very long time
and th~ legislation of all the Territories provided for the commutation of death
Bentences. The crime of murder came either under common law or under a provision
of the Penal Code determining the penalty, but even where the imposition of the
death penalty was mandatory the Governor could commute it.

161. Although the draft Basic Law for Hong Kong did not include a specific
)rovision on the right to life it did contain articles that were specifically
intended to guarantee human rights. A provision of the draft Basic Law would
enable the implementation of the Covenant through a legal text to be promulgated by
the Hong Kong Government and, in that case, the right to life would be provided
for. It was also worth recalling that a new revised draft text was still to be
prepared before the Basic Law was finally enacted.

162. The circumstances of the death of three members of the Irish Republican
Army (IRA), who had been preparing to plant a bomb in a pUblic place in Gibraltar,
had been thoroughly investigated and a jury, by majority verdict, had decided that
those who had opened fire on tho IRA members had acted lawfully. The
Attorney-General of Gibraltar and the Director of Army Legal Services had also
separately concluded, after hearing particularly detailed testimonies, that there
were no grounds for prosecution.

Treatment of prisoners and other detainees

163. With reference to that issue, members of the Committee wished to know whether
resort to curporal punishment, such as Whipping, flogging and birching, in certain
dependent Territories was compatible with article 1 of the Covenant; whether
detainees, such as persons held under the Independent Commission Against Corruption
Ordinance in Hong Kong, had the right to appeal an adverse judgement concerning
their detention; and whether the various dependent Territories complied with the
United Nations Minimum Rules for the Treatment of Prisoners. Members also wished
to receive additional information concerning the role and degree of independence of
the new Commissioner for Administrative Complaint.s who was expected to be appointed
in Hong Kong and about the appropriateness of the provisions of the Crimes
Ordinance of Hong Kong relating to loitering and to the stop-and-search powers of
the police.

164. In his reply, the representative of the State party said that the use of
corporal punishment had considerably diminished in recent years and that his
Government was in consultation with thp. relevant authorities and was encouraging
them to review the matter. All detainees in Hong Kong, including those held under
the Independent Commission Against Corruption Ordinance, 'Iho had been refused bail,
could apply to a h~gh court judge set king release on bailor a writ of hAbeoi
~O{P"'i if the lawfulness of continued detention was conteGted. Following
conviction by a magistrate in Hong Kong a person could appeal to a superior court
against both the conviction and the sentence. Similar rights of appeal were
available to detainees in other dependent Territories. Every effort was made to
put into effect wherever practicable, in the dependent Territories as well as in
the United Kingdom, the United Nations Standard Minimum Rules. It was planned that
the Commissioner for Administrative Complaints in Hong Kong would be independent
!rom the executive and it had been proposed that the first incumbent of that new
office should be a former judge of the high court. The Law Reform Co~~ission had
already reviewed or was about to review the provisions of the Crimes Ordinance of
Hong Kong relating to loitering, "stop and search" and detention.
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Right tQ a fair triAl

165. Regarding that issue, members of the Committee wished to knQw how soon after
arrest a person was informed of any criminal charges1 how soon he was entitled to
contact his lawyer and familYJ and whethtr there had been many cases in Hong Kong
where pers6ns held in preventive detentiQn had nQt been presented to a court.
M~.~~rs alsQ wished to receive informatiQn ~Qncern:ng an incident involving alleged
ill-treatment that hod occurred in a detentiQn centre fQr Vietnamese asylum se~kers

in HQng Kong on 18 July 1988.

166. In r.~~ rep'y, the representative of the State party explained that a person
was informed of the rebson for his arrest at the time Qf arrest and if not
released, or released on bail, had to be brought before a magistrate normally
within 2~ hours, at which time the charges against him would be read and
explained. An arrested person was usually allowed to inform his family and lawyer
immediately, except where that might unreasonably hamper the investigation or the
administration of justice. However, such a restriction could only be tempQrary and
a person could contact his family and lawyer, in practice, before being brought to
court. Preventive detention, as such, did not exi~t in the dependent Territories
but persons had, on occasion, been detained for questioning for longer than usual
periods before charges were brought. The incident in Hong KQng on 18 Tuly 1988 had
been the object of an independent in~uiry, which had recognized that the staff of
th~ Correctional Services Department - W~Q had been Qperating under great
pressure - had used unnecessary force. The Hong Kong Government was currently
examining operational pror.edures and considering whether disciplinary action should
~3 tbken against the staff concerved. As indicated in paragraph 144, the Hong Kong
authoritieg ware progressively liberalizing the conditions under which refugees
were living in Hong Kong, including lift3"g restrictions on freedom of movement.
Persons not recognized as refugees ~~J living in detention centres were entitled to
leave Hong Kong if they wished but the majority did not have the facilities to do
iOO.

167. With reference to that issue, members of. the Committee wished to know whet.her
an ap~4al against an expulsion order generally had a suspensive effect; whether a
pe!'son due to be expel~ed was allowed sufficient time to prApare his defence and
protect his rights, as provided for tJ. article 13 Qf the Covenant; and what
arrangements currently applieu to t L ;,'.'<:'1 among the dependent Terr i tor ie6 and
betw"en them and the Unit.ed Kingdom. Mumbels also requested clarification of the
current practice in Hong Kong relating to the expulsion of aliens and nsked whether
any consideration was being given to withdrawing the United Kingdom's reservation
to article 13 of the Covenant.

168. In his reply, the representative of the State party expl~ined that in all
concerned Territories except Bermuda, tho Cayman Islands, the Falkland I~lands,

Gibrall~r and Pitcairn. the law required that an expulsion order be suspended
pending an appeal. Where that was not the case, the courts had jurisdiction try
order suspension and would usually be "xpected to do so. Ir. Hong Kong, there were
two differenL procedu:~' re~3ting to expulsion~: vne relat.ad to persons subject to
an ex~ulsion order hsued by the Diuctor of I;nmigri'tion; the other, to persons
subject to orders of the Governor-in-Council. In the former case, the fu: ~ rights
provided for in the Covenant were available and no one co~ld be removed un~il the
time-1i~tt for an appeal had passed or the person concerned had de~lar~d in writing
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that he did not intend to appeal. Persons subject to deportation by decision of
the Governor-in-Collncil did not hrlVe a right t.o review nor any right to be puser.t
or repreadnted at the meeting where such a decision wa~ taken. It was in relation
to t,he latter procedure that the United Kingdom entered a reservation to article 13
of the Covenant - a E'eservation whose withdrawal was not currently being considered.

169. Regarding tile right of entry of persons into the various dependent Territories
or to the United Kingdom, the representative explained that under the nationality
provisions adopted in 1981, nation&ls of the United Kingdom had been divided into
various categories, with British subjects who had connections with the United
Kingdom metropolitan territory having the right to enter that territory whereas
citizens of British dependent Territories rlid not necessarily have the right of
entry to the United Kingdom merely on account of such citizenship.

Right to privacy

170. With reference to that issu~, members of the Committee wished to receive
necessary additional information on article 17 in accordance with the Committee's
ganeral comment No. 16 (32). They also wished to know what kind of personal data
could be stor~d in computers1 who was authorized to possess such information1 what
kinds of personal data were stored in police computers in Hong Kong1 and whether
there had been any complaints that the special iuvestigative unit established under
the :ndependent Commission Against Corruption Ordinance in Hong Kong had abused its
powers.

171. In his reply, the represtntative of the State ~arty explained that the legal
systems of the dependent Territorie& were founded upon common law, under which an
inuividual whose privacy, family, home or correspondence was subjected to arbitrary
or unlawful interference from government agencies or private persons could bring a
civil claim seeking compensation for any resulting damage or, in certain
circumstances, an order restraining the agency or person from further
interference. An individual subjected to unlawful attacks upon his honour or his
reputation could also Gue for defamation or injurious falsehood. There were als~

many specific legislative provisions that lirnited and controlled interference with
the rights guaranteed ~y article 17 and which in some cases made it 8 criminal
offenl:8 for a government l~ency or private person to intol"fere with rights und'H
that article. Police powers to search persons and property were carefully
circumscribed in legislative provisions. ~s a rule, a police officer could s:op
and search a person only when: J had a reasonable suspi~ion that that person 1ad
committed an offence or was about to do so or was carrying a weapon. Police
officers could enter private premises without the permission of the owner or
occupant only if they had reason to bp,lieve that a person ~hose arrest was sought
had entered such premises, or in exer ':ion of a ~arrant issued by a magistrate.
The Law Reform Commissicn in Hong Ko. .lad decided to look into the question of
privacy and personal data storage. Tnere ~rere mechanisms in Hong Kong to deal with
complaint6 of police misconduct or abuse of power and, if any such complaints were
sUDstantiated, it could be a~~ump,d that disciplinary action would be taken.

[.I..e..ltll~.L.r.~.ligjQ.n..-AJU1._~.e.&5ion;Ji'rohibitlolLQ..Ln~..f.Q.L~r_An.d

!.~i.t.ftlTlJ.nt._.t.Qn~lliAAl.L_I.miiLQLI.liWQJ.l.i..-.hA.t..u..g

172. With reference to those iSGues. l1.embers of the Committee wished to receive
information in respect of laws and r~gulations pertaining to the recognition ot
religious sects by public authorities; aqd on articles 19 and 20 of the Covenant,
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in accordance with the Committee's general comments Nos. 10 (19) and 11 (19).
Members also wilhed to know what limitations there were in the dependent
Territories, if any, on freedom of the press and the mass media and whether there
were any regulations in the Territories providing for the publication ot government
documents of general interest.

173. As regards Hong Kong specifically, members wished to know whether there was
any intention on the part of the Government of the United Kingdom to examine the
controversial provision in the legislation of Hong Kong relating to the publication
of "false news". particularly in so far as it placed on the accused the burden of
proving that he had reasonable grounds at the time of publication for believing
·nat the news item in question was true; whether the application in Hong Kong of
the definition of blasphemy was consistent with article 19 of the Covenant, not
only in respect of freedom of expression but also in respect of the freedom to
seek, receive and impart information; whether it was planned to regulate the
formation and registration of political parties by law; and whether political
leaders would have access t~ the mass media.

174. In his reply, t.he representative of the State party said that there were no
laws or regulations relating specifically to the recognition of religious sects by
public authorities and there were no restrictions on freedom of religion in any of
the Territories except as provided Cor in article 18, pa~agraph 3, oC the
Covenant. In some Territories, rdligious organizations had r.hosen to be
incorporated by act or ordinance. There were no restrictions on the right to
freedom of expression other than those provided by law in the various Territor~es

and covering defamation, obscene pUblications, official secrets, blasphemy,
sedition, contempt of court and certain public order offences such ~s incitement to
commit a criminal offence, or offensive conduct conducive to a breach of the
peac~. When ratifying the Covenant, the United Kingdom had reserved its right,
with respect to article 20 of the Covenant, not to introduce further legislation in
the dependent TerritorieR. Under existing legislation, propaganda Cor war or
advocacy of national, racial or religious hatred might constitute an oflencfl of
sedition or other public order offencos such as offensive conduct likely to lead to
a breach of the peace or incitement to commit a criminal offence.

175. There were no limitations on Creedom of the press and the mass media e~cept in
the areas provided for under article 19, paragraph 3, of the Covenant. As in the
United Kingdom itself, there was no legislation in the dependent Territories
requir ing that government information be made publ1c but there was freedom of
access to such information subject to the provisions of the Official Sec~ets Act.
Active consideration was being given in the United Kingdom to amending section 2 of
the Official Secrets Act and any such amendments would apply to all the dapendp.nt
Territories.

176. Turning to queGtions relating to Hong Kong, the representative said thAt the
legislation relating to the question of publishing "false neWE," was intended t.o be
included in the process of review that was currently under way and was expected to
be completed by the end of 1988. The definition of blasphemy, which was a(~ittedly

more relevant to the United Kingdom than to Hong Kong, would certainly he leviewed
before 1997. Thdre had been no prosecutions for blasphemy in Hong Kong for many
years Although political parties did not ex~st in Hong Kong there was no
prohibition on them. Whother such parties would eventually emerge was up to the
people and the elected members of the legislature. Individual members campaigning
for election had full access to the media 3nd hac made extenGive use of that
freedom.
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177. With reference to that issue, members of the Committee wished to receive
additional information regarding restrictions on freedom of assembly and in respect
of the regulation of trade unions. Several members wondered whether any
consideration was being given to adopting me~sures designed to ensure that the
broad discretionary powers of the Commissioner of Police of Hong Kong were
exercised in conformit.y with article 21 of the Covenant. Members also wished t,o
know whether any applications for registration by trade unions had been rejected
and, if so, on what grounds and whether ~uch adverse decisions could be appealed.

178. Tn his reply, the representative of the State party noted that freedom of
assembly and association was expressly protected in the Constitutions of Bermuda,
the Falkland Islands, Gibraltar and the Turks and Caicos Islands, and that in most
Tel'ritories there were essentially no restrictions on those rights. In Hong KOilg,
however, which was probably the most crowded place in the w~rld, the Public Order
Ordinance provided for the control of public meetings so as to ensure that the
right of freedom of expression through rallies, meetings and processions could be
exercised safely and in conformity with public order. The Ordinanct vested
authority in t,he Commissioner of Polic~ tor authori~ing public meetings of more
than 30 persons or public processions of more than 20 persons on a public highway
or in a public park and he could prohibit such gatherings or processions in certain
limited circumstances. Any such decision could be appealed in writing to the
Governor, who might confirm, reverse or modify it. There were no plans to review
the powers given to the Commissioner of Police under the Public Order Ordinance.

179. The laws of the dependent Territories permitted the establishment of trade
unions but required that they be registered. There were few re6trictions on the
activitioti of tr~de unions except for such areas as the prohibition of intimidation
in Gibcalt.i"lr, for example. In Hong Kong, provisions of the Trade Unions Ordinancl'
rAgulated such aspe~tR as t.he constitutions and rules of trade unlf'~s, the control
of funds and the uso of funds for political pur~~ses. In that Territo(y, the
registrar could refuse to grdnt registration in such cases as when the union failed
to follow establi~hed procedures, if any of its purposes were unlawful, if it~ name
Wi\S Uta saml"! ."'s thi\t. of ;mother union or where the l'Ipplicant's registration hl'ld
previously been cancelled. Such refusals could be appealed to the Supreme Court.

Protection oC !asnily ~nc;1 chUtlHm

P'O. wit.h refen>rlce to thi'\t issue, members of the Committoe ",ished to receive
information regarding thu equality of ~pollses in tho dependent Territories as to
mnrrii\ge, dUl'illq marriage dnd at. .its dissolution; on the extent lo which
,dguific'li:I, llifft!JtHlces in the dqht of illegitimate children as comp<lred to those
rf legitil'l1iHt' ('hilc1n~1l remrlined; i,nd on fnmily plAnning in the dependent.
Tetritoriu~, r~rtiC\llarly in Saint Hplena. One member also request~d clarification
;Ul t.o whettwr thf' Hong Kong immigration aut.horitios had created ohstacles to the
reunifici.:'ltion of families.

181. III his rpply, thR represent.ative of the State party said that, except possibly
in Saint Helena, th~re WdS no inequality in law of spouses as to m~rri~g~. during
marriage and ~t its dissolution. The potentially discriminatory provisions
regarding di~~olutiull in Sdict HeIena were currently receiving attention during a
reviC!w of legi:; lill ion in t.hat. TtH'l il.ory. There were no longer any signiflcant
differences ill the rights of illegitimate as compared to legitimate children in the
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Falkland Islands, Pitcairn, Saint Helena and the Turks and Caicos Islands. In the
other Territories, illegitimate children were still disadvantaged to a greater or
lesser extent in such areas as inheritance, the acquisition of nationality and
maintenance support. Advice on family planning was readily available in all the
dependent Territories through family planning associations or general
practitioners. In Saint Helena, a free and comprehensive family planning service
was provided in co-operation with the International Planned Parenthood Federation.
Spouses and minor children were generally allowed to join members of their f.amilies
residing in Hong Kong, but because so many people desired to live there, there was
a serious illegal immigration f~oblem. In some cases children had been brought
into the Territory illegally and their parents then made application to join them.
In other instances, people arrived from China on a one-way permit. An agreement
had been concluded between China and Hong Kong to facilitate the orderly movement
of people to Hong Kong. It was the policy of Hong Kong authorities to be
unsympathetic to requests for family reunification wherever blatant use had been
made of illegal tactics involving the deliberate splitting of families.

Right to participate in the conduct of public affairs

182. With reference to that issue, members of the Committee requested clarification
of the similarities and differences in the right to political participation of the
peoples of the dependent Territories as compared with citizens of the United
Kingdom. Regarding Hong Kong specifically, members wished to know what measures
were being contemplated to enable the inhabitants of Hong Kong to exercise the
rights mentioned in article 25, paragraphs (a) and (b), of the Covenant; what
proportion of the members of the Legislative Council were directly elected; and
whether the Unite~ Kingdom might consider withdrawing its reservation to
article 25, paragraph (b).

183. In his reply, the representative of the State party stated that, except for
Hong Kong, in respect of which the United Kingdom had entered a reservation to
article 25, paragraph (b), and Pitcairn, which only had 57 inhabitants, there were
DO significant differences in the right to political participation of the peoples
living in the dependent Territories as compared with citizens of the United
Kingdom. As in the United Kingdom, genuine periodic elections were held for
election to legislative bodies on the basis of a secret ballot and universal adult
suffrage. The precise qualifications for voting and for standing for office varied
but the peoples in the different Territories had free access to public service in
the same way as British citizens in the United Kingdom. In Hong Kong, there was
definite support for the development of a directly elected element in the
legislature but there was deep division as to the timing for such a measure. In
order to avoid changes that might prove disruptive and undermine confidence, the
United Kingdom had taken a cautious approach to direct elections, but 10 members of
the legislature, out of 57, were to be directly elected by 1991 and the number of
candidates for direct election would be increased after 1991. If developments
before 1997 would allow Hong Kong's legislature to be entirely composed of directly
elected representation befc~e 1997, the United Kingdom might consider the question
of withdrawing its reservation to article 25, paragraph (b), of the Covenant.
Currently, some 41 per cent of the Legislative Council were elected through
indirect suffrage by the electoral college and by functional constituencies or
interest group's comprised of lawyers, doctors, nurses, chambers of commerce or
accountants.
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R!ghta-Qf miDQrities

184. With reference to that issue, members of the Committee wished to know whether
the conditions in the dependent Territories were such aa to permit the effective
enjoyment of the rights contained in article 27 of the Covenant.

185. In his reply, the representative of the State party declared that conditions
in the dep~ndent Territories were, indeed, such as to permit the effective
enjoyment by ethnic, religious and linguistic minorities of the rights enunciated
in article 27 of the Covenant.

186. Members of the Committee expressed their appreciation to the United Kingdom's
delegation Cor its clear, frank and informative responses to the Committee's
questions. This had led to a constructive and fruitful discussion, which, it was
hoped, would make a useful contribution to the observance of h~an rights in the
dependent Territories and particularly to further reflection on the status of Hong
I<onq.

187. In the latter connection, some members felt that many questions still remained
about the compatibility of certain regulations - including SOMe provisions of the
draft Basic Law and of the Public Order Ordinance, aR far as it concerns
discretionary powers of the Commissioner of Police - with the provisions of the
Covenant and urged that consideration should be given to solving as many human
rights problems as possible, or to enacting the Covenant into law, before 1997.
Members also suggested that conGideration should be given to di8seminatil~ the
record of the Committee's discussion of th~ report to the legislature and public in
Hong Kong and requested that the outstanding questions should be answered in a
written reply or in the third periodic report.

188. The representative of the State party expressed his delegation's satisfaction
with the discussion and thanked the members of the Committee for their courtesy and
pati~nce. He hoped that a number of points relating to Hony Kong had been
clarified and recalled that any deficiencies in the draft Basic Law would need to
be taken up with the Government oC China.

189. The Chairman, in ~oncluding the consideration of the second periodic report of
the United Kingdom on its dependent Territories, also thanked the members of the
delegation for their co-operation with the Committee and for responding to the
questions so effectively. He was sure that the Committee's concern would be
conveyed to the Goverl~ent of the United Kingdom.

190. Tho Committee considered the second periodic report of the Netherlands
(CCPR/C/42IAdd.6) at its 061st to 864th meetings, held on 8 and 9 November 1988
(CCPR/C/SR.86l· 864).

191. The report was intI'oduced by the representative of the State party who noted
that the most important development that had occurred in the Netherlands during the
period under review was the revision oC the Constitution. While that revision
entl\i Ipd p.xt.ensive changes, it did not. affect the fundament.al framework of the
Netherlands, which was that of a parliamentary democracy with an independent



judiciary and a system of fundamental rights and freedoms, defined and guarftnteed
by the Constitution. On 1 January 1986, Aruba had acquired autonomous status
within the Kingdom of the Netherlands and had since that date become, like the
Netherlands Antilles, an autonomous but equal part of the Kingdom.

ConstitutiQnal and legal framework within which the CQyenant is implemented

192. With regard to that iSlue, members of the Committee wished to receive
information on case. where the Covenant had been directly invoked and where the
validity of laws had been tested in the light Qf the provisions of the Covenant; Qn
factors and difficulties, if any, affecting the implementation Qf the Covenant; on
act.ivitie' relating to th~ promotion of greater public awareness of the provisions
of the Covenant ~nd the Optional Protocol, particularly in Aruba; and on any
special development, in Aruba relating to the implementation of the Covenant since
1 January 1986. Members allo wilhed to know whether the term "statutory
regulations", in article 94 of the Constitution, applied to acts of Parliament;
what the distinction was in Netherlands law between self-executing and
non-self-executing article. of the Covenant; whether the presence of a large number
of fQreign workers in the Netherlands was creating difficulties: whether a certain
tolerance towards the use of narcoti:s had created crime control problems in urban
areas; whether, as a result of an adverse court decision involving the Covenant,
the Government was planning to withdraw its ratification of the Optional Protocol;
and whether publicity would be given to the Committee's consideration of the second
periodic report.

193. Referring tQ Ar~ba, members asked how it was ensured that internatiQnal
obligation., including those set Qut in the Covenant, were fulfilled in Aruba: how
human rights and fundamental freedoms were safeguarded; what the relationship was
between the Co-operation RegulatiQns ond the Constitution of Aruba; how the
judiciary was Qrganized; whether the people of Arub& had been consulted when Aruba
became a separate country within the KingdQ~; and whether judges were recruited
locally or brQught frQm the Netherlands.

194. In his reply, the representative Qf the State party said that since many of
the provisions of the Covenant containing substantive rights were self-executing
and the courts were Qbliged, under article 94 of the Constitution, to re'~iew the
validity of acts of Parliament and other statutory regulations in the l.\ght of such
self-executing provisions, there had been many cases where the Covenant had been
invoked. The nature, content and formulation of a provision of the Covenant had to
be assessed individually to determine whether or not that provision '~as

"self-execut.i.ng". Ih lQ86, 58 judgements by the courts had referre _0 provisions
of the Covenant. Any legiSlative act contrary to a provision of· .ovenant would
become inapplicable and wOl.lld h8VP to be revised. The Covenant h, • Liear ly become
part of the legal order and its provisions had been applied directly in a number of
instances. The Government had no intention to denounce the Optional Protocol, in
the creotion of which it had played a prominent part.

195. The greut influx of foreigners over the past 15 years had rAsulted in certain
difficulties in implementing the Covenant, particularly in respect of
non-discrimination, and had made it necessary to conduct certain studies and to
adopt new laws. The Government of the Netherlands waG also experiencing
difficulties in the area of "conflicting fundamental rights" - such as the problem
of having to restrict freedom of expression in ordsr to prohibit ra~ial

discrimination - ~~d would be interested in learning the Committee's views on that
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question. Although the Government's policy of differentiating between hard and
soft drugs had earlier been criticized as being lax and ineffective, experience
indicated that the policy had been successful, at least to some ftxtent.

196. Referring to the promotion of greater public awareness of the provisions ot
the Covenant and the Optional Protocol, the representative noted that the texts of
the Universal Declaration of Human Rights and the various conventions and
declarations on human rights had been published in a book in Dutch and that a human
rights handbook for teachers had also been issued. The Government of the
Netherlands also subsidized non-governmental human rights organizations whose
activities included publication of material on the implementation of the Covenant.
At a conference held at The Hague a week prior to the se.sion, the press had been
informed of the provisions of the Covenant and of the procedures that had been
rollowed in p('eparing and submitting the second periodic report as well as of the
Committee's proceedings.

197. Regarding the status of Aruba, the representative noted that the achievement
of human rights and fundamental freedoms, legal equality and proper administration
were the responsibility of Aruba and that chapter I of the Aruban Constitution
reflected all the rights recognized in the Covenant and provid.d for judicial
review of Aruban legislation. The Supreme Court of the Netherlands served as
Aruba's Court of Cassation. A Minister Plenipotentiary represented Aruba at The
Hague and served as a member of the Council of Ministers of the Realm ror Aruba.
The people of Aruba had been informed of the scope and depth of the Covenant before
the introduction of a separate status for Aruba, and were kept informed of
developments in that area by the press and other media. A chair in Aruban law had
been created in the law faculty in order to increase understanding of such
fundamental matters.

198. In connection with that issue, members of the Committee a~ked whether the
Netherlands had taken any measures to prevent public and private support for the
_ftPDAtheja regime of South Africa. Members also wished to know whether the
aspirations of the people of Aruba for s~lf-determination had been met through the
country's new status as an autonomous and co-equal part of the Kingdom of the
Netherlands; whether a movement towards self-determination existed currently in
Aluba; and whether Aruba's level of economic development prior to 1986 had been
different from that of the Netherlands.

199. In his reply, the representative of the State party explained that his
Government had taken a number of restrictive measures in respect of trade and
commerce with South Africa, which went beyond those provided for in the relevant
Security Coun( i1 resolutions. The import or export of certain products to or from
South Africa, as well as all new investments in that country h~d been forbidden;
the Netherlands bonks and Government had terminated all financial dealings with
South Africa; the Nethe~lands had denounced its bilateral cultural agreements with
South Africa; and, in 1983, entry visas had been made compUlsory for Sout.h
Africans. The N~ther=ands, at both t~e national and European levels, encouraged
any activit.y thA', might {Acilitnt-p a }rocess of peaceful change in South AfriCA; At
the forty-second sessi'n of the G~neral Assembly, the Netherlan~s had proposed
principles for peaceful settlement of the ~onflict in South Africa, namely,
universal suffrage, the geographical unity of the country. the establishment of a
damocri'lti c pI urali/;t poli tieal /;ystem I I-aspect for humAn rightR, the protection of
minor!tio~ and the rule of law.
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200. Referring to questions regarding Aruba, the representative recalled that in
1977 the people of Aruba had shown that they wished the island to have a separate
status. Since the adoption of its new status, Aruba had managed to acquire greater
economic and financial freedom. At a round-table conference in March 1983, it had
been decided that all parts of the Kingdom of the Netherlands would have the right
to decide their political future and that early in the 1990s a conference would be
held to consider whether or not current directions should be modified.

Non discrimination and eguality of the sexes

201. With regard to that issue, members of the Committee wished to know why the
process of incorporating the principle of equal treatment in all national
legislation would only be completed in 1990; what the obstacles to the immediate
observance and implementation of that principle were; and what kind of
discrimination based on distinctions between men and women still existed in the
Netherlands. Members also wished to know about the current status of the General
Equal Treatment Bill, the Bill Providing for Equal Treatment of Men and Women in
Respect of Non-State Pensions and the Bill to Amend the Criminal Code; they also
asked whether the Convention on the Elimination of All Forms of Discrimination
against Women had been ratified. Further, they wished to receive information on
limitations on the rights of government officials; on any special problems relating
to non-discrimination in respect of women in Aruba; on measures being planned or
already introduced to guarantee the complete equality of the latter with men; and
on the rights of aliens as compared with those of citizens. It was also asked how
many complaints concerning expulsion of and discrimination against aliens were
before the courts in the Netherlands and the European Commission of Human Rights,
and whether there was any conflict between the principle of non-discrimination and
the exercise of certain civil and political rights. Referring to views adopted by
the Committee in respect of certain cases involving non-discrimination in social
benefits, one member asked whether the courts or the Central Appeals Board had
handed down any decisions on cases relating to the social security system and
whether consideration had been given to amending social security legislation in
order to bring it into conformity with artiCle 26 of the Covenant. Another member
requested clarification of the term "any other grounds", used in article 1 o( the
Constitution, and asked for examples of presumed discrimination on grounds of sex
falling under criminal law.

202. In his reply, the representative of the State party explained that a
compilation of all provisions of parliamentary laws ana ministerial decrees
establishing distinctions betwen men and women and between married and unmarried
couples had just been completed; the Government would thus be able to rectify
unjustifiable distinctions. The General Equal Treatment Bill, which had been
submitted to Parliament in March 1988, was currently under study by a special
commission of the Lower House. The Bill on Equal Treatment for Men and Women in
Employment was expected to be enacted by the beginning of 1989 and might eventually
include, if adopted, a provision designed to ensure equal treatment in respect of
pensions. The Bill to amend the Criminal Code had been transmitted to the
Government for comments and the process of ratification of the Convention on the
Elimination of All Forms of Discrimination against Women was expected to be
completed in 1989.

203. Replying to other questions, the representative stated that the only
restrictions imposed on the exercise of fundamental rights by civil servants was an
obligation to refrain from exercising their rights to freedom of expression,
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association and assembly, including their right to demonstrate, if that affected
the proper performance of their duties or the efficient operation of pUblic
services. Foreign nationals who had been legally resident in the Netherlands for
at least five years could vote in municipal elections and, with certain
restrictions, could be appointed to civil service posts. Some complaints alleging
unjustified expulsion had been filed with the European Commission on Human Rights.
No statistics regarding nationality were maintained by the courts in respect of
cases alleging discrimination. Conflicts between the principle of
non-discrimination and the exercise of certain rights and certain freedoms would
eventually need to be resolved by the courts on the basis of the General Equal
Treatment Act, as adopted.

204. The legislature of the Netherlands had intended to give all persons,
notwithstanding their identity and particular status, equal access to public life
and had considered it necessary, for example, to prohibit discrimination on grounds
of legitimate or illegitimate birth. With regard to the views expressed by the
Committee in social security cases brought before it under the Optional Protocol, a
memorandum had been submitted on this subject to Parliament on 29 August 1988; the
memorandum did not necessarily reflect the final opinion of the Government on the
subject since its members were divided on the question of the effect of decisions
of the Human Rights Committee and of court decisions adopted pursuant thereto. The
matter was a difficult one since it was not sufficient merely to decide to gi~e

effect to the provisions of the Covenant, but it was also necessary to ensure that
any new legislation was in conformity with the regulations of the European
Community.

Right to life

205. With reference to that issue, members of the Committee wished to receive
additional information on article 6 to the extent made necessary by the Committee's
general comments Nos. 6 (16) and 14 (23), and on the relative rates of infant
mortality in the Netherlands and in Aruba. Referring to the subject of euthanasia,
which was being broadly debated in the Netherlands, one member asked whether
article 6 of the Covenant was being taken into account in the pre?aration of
legislation on that question.

206. In his reply, the representative of the State party said that the death
penalty had been abolished in the Netherlands. The level of health care in the
Netherlands was high and the entire population had access to a highly developed
system of social services. Infant mortality and perinatal mortality had declined
steadily between 1970 and 1987 and currently stood at 7.5 per 1,000 and
9.2 per 1,000, respectively. In Aruba, the infant mortality rate was
16 per 1,000. In all cases where a member of the security forces had occasion to
use his weapon, an inquiry was held and the person concerned was prosecuted or
disciplined whenever warranted. Cases of euthanasia were still uncommon and had to
be declared to the General Prosecutor, who could initiate prosecution proceedings
if the strict rules relating to that practice had not been complied with.

Treatment of prisoners and other detainees

207. with regard to that issue, members of the Committee wished to know the current
status of the Bill for the Implementation of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment; whether the practice of
bringing women from Asia and Latin America to the Netherlands for the purpose of
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211. One of the reasons for the reporte4 increase in crime waA the 4rug problem.
In view of the increasing nee4 for prison capacity, it w~a not always possible to
ensure the 4esire4 segregation an4 that was why the reservations to article 10,
paragraphs 2 an4 3, of the Covenant had to be maintained. The questions of how
best to deal with convicte4 prisoners and how best to implement and adjust the
Standard Minimum Rules for the Treatment of Prisoners were under constant review.
The role of thtt Ombudsman was ~o act as a "watchdog" on behalf of the public to
ensure that public administration was being carried out properly. A bureau for the
registration and redress of complaints had been established in Aruba.

Right to a fair trial

212. With reference to that issue, members of the Committee wished to know what the
concrete basis was for findings of unfuitability reSUlting in the removal from
office of judges, what the average time perioJ was for bringing a criminal case to
trial' under what circumstances appeal courts had set aside convictions on groun4s
of undue delay; whether legal aid was provided in civil cases, and how the
principle of presumDtion of innocence was applie4 in the Netherlan4s an4 in Aruba.
Members alSO wished to receive necessary ad4itional information on article 14
pursuant to tile Committoe's general comment No. 13 (21) an4 on the practice of
ovt-of-court settlements in certain criminal cases as well as the impact of that
practice on the work-load of the courts. In the latter connection, it was aske4
what criteria were used in deciding when to resort to out-of-court settlements an4
h~w such decisions were reconciled with the principle of equality before the law
and with jUdicial guarantees provi4ed for under article 14 of the Covenant.

213. In his reply, the representative of the State party stated that ju4ges cou14
:.e removed fro'· office by th Uupreme Court on grounds of permanent unfitness t~

perform their duti~s because ot illness or infirmity or for other reasons, but that
such removal was extremely rare. The average duration of cases dealt with by the
courts up to the final judgem~nt was 275 days in 1987. The Netherlands courts
generally considered that a case had taken an unreasonable length of time if,
within a period of two years, there had been no visible progress in advancing the
~rosecution. Legal aid was provided in civil cases. The principle of presumption
of innocence was basic to Netherlands legal practice.

214. Replying to questions relating to the practice of out-of-court sfJttlemen~s,

th~ representative explained that such settlements would only be off~red in cases
where the court. was likely to impose Cl fine and, in cases involv.f lltJ b04ily harm,
only where no serious injury had been suffered. It was not possible to measure the
impact of that practice on the work-load of the courts in terms of savings of time
since there were a number of variables that could not be measured.

~!tlHiQ[I)~LJnQ.Y...emlUlLand expu1siQ n 0 f aliens

215. With reference to that issue, members of the ~ommittee sought necessary
additional inforffiation on the position of aliens in the Netherlands as well as in
Aruba in accordance with the Committee's general comment No. 15 (27). They also
wished to know on what grounds the refusal of a passport could be justified, in
which areas a general revision of the Aliens Act appeared to be needed, and when
such a revision would be completed.
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216. In his reply, the representative of the State party said that the grounds for
refusal or withdrawal of travel documents were laid down in the Passports (Interim)
Act of 11 February 1988 and were consi~tent with the provision. of article 12 of
the Covenant. The main reasons for th~ general review of the Aliens Act were to
have policy norms for admission established by Act at Parliament rather than by
circular, to increase legal protection tor aliens and to make the implementation of
pOlicy on aliens more uniform. Aliens admitted to Aruba enjoyed the same human
rights and fundamental freedoms as Arubans in most respects.

Rigbt to priyacf

~17. With reference to that issue, members of the Committee requested necessary
additional information on article 17 pursuant to the Committee's general comment
No. 16 (32). They also wished to know how a person's rigbts under article 17 were
current~.y guaranteed1 for what basic purposes personal data banks could be
establi~hed and how abuses were preventedl and why the statf of the postal,
telegraph and telephone service resorted to the practice of intercepting messages
and conversations.

218. In his reply, the representative of the Netherlands explained that a Data
Protection Act was expected to enter into force early in 1989, and that a Data
Protection (Police riles) Bill had also been presented to Parliament. Pending the
enactment of such privacy legislation, the semi-public sector and the private
sector bad made considerable progress towards self-regulation based on various
privacy regUlations that bad been drawn up by Government bodies, the principal
element of which was the right to examine and to correct personal data held in a
data bank. The Data Protection Act will provido for the establishment of a
separate government body, the Data Protection R&gistry, to supervise compliance
with the law and to prevent abuses, and will also establish procedures for recourse
to the courts. A bill on entry into the home was also currently before
Parliam~nt. An individual's perlonal honour and reputation were protected by
articles 261-271 of the Criminal Code. The privacy of tbe telephone and the
telegraph might be violated only in cases laid down by law and with the proper
authorization. The staff of the postal, telegraph and telephone service were
occasionally required to monitor conversations and to read telegraphic meslages as
part of their quality control and maintenance work.

Freedom of religion and .xpr.s'1QnJ Rrohibition of propaganda for war and
incitement to national. racial or religious batred

219. In connection with that issue, members of the Committee inquired whether the
service performed by conscientious objectors conferred the same rights and benefits
as regUlar military service; what the system of ownership of the media was; whether
the new Media Act bad come into forcbl whether any consideration was being given by
the Netherlands to withdrawing its reservation to article 20, paragraph 1, of the
Covenant, partiCUlarly in view of the Committee's general comment No. 11 (19), and
why the advocacy of national, racial or religious hatred had apparently not been
prohibited by law, as required under article 20, paragraph 2, of the Covenant.
Members also wished to know what access the mass media had to decisions adopted by
public authorities and to written material used in support of those decisions; and
how commercial advertising was regulated. One member also wished to know whether
discouragement of commercialism, as a principle underlying the Meaie Act, did not
run counter to freedom of ex~ression.
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220. In his reply, the repre.entative of the State party e.plained that the legal
status of recogni.ed conlcientioul objectorl wal regulated, al far al pOllible, in
the same way as that of members of the armed forces on compulsory military
service. The new Media Act had come into force on 1 January 1988. Newspapers were
owned by private companies and the broadcasting system was funded partly by licence
fees and partly by revenue from advertising. Regulationl concerning radio and
television commercials were baled on the ~'inciple that the media reflected the
life of the nation, inclUding its moral and cultural llfe. Commercial. were
monitored b~ a special foundation, which also set the times when they could be
broadcast. The reservation to article 20 of the Covenant reflected the fact that
it was extremely difficult to formulate a statutory ban on war propaganda so that
it did not constitute an undue restraint on freedom of e.pression. However, there
were no practical difficulties in the Netherlands in that regard since the media
did not disseminate wpr propaganda. Article 137 (d) of the Criminal Code made it a
r.riminal offence to incite hatred of or discrimination against persons on grounds
of their racs, religion or other beltef. Government documents were open and
accessible to everyone, except where such access was preclUded in the interests of
the smooth functioning of the Government, the courts were empowered to re.olve any
conflicts between the authorities and individuals .eeking information.

Freedom of assembly and asaociation

221. With regard to that issue, members of the Committee wished to receive further
information on the law and practice relating to the establishment and operation of
political parties, particularly in respect of grounds on which political parties
could be banned.

222. In his reply, the representative of the State party .aid that political
parties wex'e deemed to be legal persons and could be banned if their activities or
aims were inconsistent with public order, for example, if they encroached on the
liberty of others, violated human dignity or incited to hatred.

~~_tti2n of family and children

223. In that connect ... ·..~, members of the Committee wished to know whether there had
been any actual cases of children being subjected to physical abuse and, if so,
what measures had been taken to prevent such violations, what the remaining
differences were between the rights of illegitimate and legitimate children, why it
was planned to restrict the right of Netherlands fathers to recognize their
children born abroad; what measures had been adopted to deal with the problem of
child care in families with two working parents, why the marriageable age was the
same for men and woment and what safeguards there were to protect children from
pornography. Referring to communication No. 201/1985, which had been considered by
the Committee on 27 July 1988, some members wished to know what had been the
reaction of the Government and the public in the Netherlands to the opinicnR of
Committee members holding that the discretionary powers given to the courts to
decide on visiting rights upon dissolution of a marriage were too broad.

224. In his reply, the representative of the State party said that the Netherlands
had a system of counsellors who were reoponsible for drawing up reports on cases of
child abuse and for assisting and counselling abused children and their families.
A bill submitted to Parliament in July 1988 was expected to eliminate virtually all
differences between illegitimate and legitimate children. The Government attached
great importance to child care and gave tax relief to parents and subsidized local
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authorities that provided day-care facilities. A criminal case in 1987 involving
false recognition of nationality for children from South-East Asia had given rise
to public concern about child trafficking and had led to the possible amendment of
the law relating to the recognition of paternity abroad. The marriageable age had
been harmonized in order to maintain the principle of equality of the sexes, but it
was possible to obtain permission to marry before the age of 18, particularly in
the case of girls aged 16 to 18 who were pregnant. Pornography was punishable
under the Criminal Code and the adoption of more severe provisions aimed at the
protection of children was under consideration. There were no plans to restrict
the discretionary authority of judges in divorce cases, who usually followed the
wishes of both parents in respect of visiting rights.

Right to participate in the gonduct of publig af ~iLa

225. With regard to that issue, members of the Committee wished to receive
additional information on the practice in respect of the disqualification from
public service positions of individuals on grounds of political opinion and
behaviour, and on the experience, if any, in applyiLg provisions relating to the
right of foreign nationals to vote in local elections and to hold local office.
Further information was also sought concerning restrictions on the right to vote.
In addition, it was inquired whether the residents of the Netherlands Antilles and
Aruba had the right to take part in elections to the Netherlands Parliament on the
same basis as Netherlands residents.

226. In his reply, the representative of the State party stated that it was
possible for persons to be refused appointments in the public service, in the case
of confidential posts, only on groundB of doubt aB to whether they would faithfully
perform their duty as a pUblic servant under all circumstances. In the 1986
municipal council elections, 260,000 foreign nationals had been entitled to
participate and 50 foreign nationals had been elected to municipal councils. There
had been no indications that giving aliens the right to vote had made any
difference to the turnout and voting behaviour of Netherlands nationals. A large
number of restrictions on the right to vote had been eliminated since the revision
of the constitutional provisions in 1983. The inhabitants of the Netherlands
Antilles and Aruba did not have the right to vote in elections to the Netherlands
Parliament.

Rights of minoritiaa

227. With regard to that issue, members of the Committee wished to receive
information concerning the functions, activities and status of the notional
advisory and consultative body on minorities policy; the difficulties encountered
in implementing the provisions of article 27 of the Covenant; and on possible
problems relating to the ethnic minorities of Aruba. Members also wiBhed to know
what criteria were used to determine which groups were minorities and, in
particular, whether migrant workerB and gYPBieB were considered as such, and
whether the Government of the Netherlands imposed restrictions on the freedom of
movement of gypsies.

228. In hiB reply, the representative of the State party said that the function of
the national advisory and consultative body on minorities policy was to advise the
Government, and that the Minister for Home Affairs had held six meetings with the
group during the most recent session of Parliament. The body was still
experimental, but the Government intended shortly to submit a bill to Parliament
aimed at granting it permanent status.
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229. The situation of minorities in the Kin9do~ of the Netherland. still involved
some practical problems, in particular concerning houling, education and health
care. There was no majority in Aruba against which "minorit.ies" needeCl to be
protected since Aruba's population of 60,000 itlelf consilted of 40 minorities.
Caravan dwellers were not considered a8 belonging to a minority, but the Go~ernment

intended to give them certain advantag8s to help them enjoy equal rights within the
society. The Government had also taken measures to enlure equal rights and
opportunities to certain disadvantaged groups of migrant workers.

General gbservations

230. Members of the Committee considered that the second periodic report submitted
by the Kingdom of the Netherlands was extremely well conceived and contained a
wealth of information on the country's laws an~ legal institutions and
administrative practices. They noted with special ftppreciation the frank and open
attitude of the Government of the Netherlands toward the Covenant and commended the
delegation for the sincerity and high quality of the replies to the Committee's
questionG and of the comments on some general issues such as ~he co-ordination
between fundamental rights. Members also welcomed the specific measures adopted by
the Government of the Netherlands to eliminate ~.~~~ as well as its helpful
attitude toward non-governmental organizations. Th., expressed support for the
continuing efforts of the State party to improve h~~an rights in the Netherlands,
particularly in respect of the principles of equality and non-discrimination set
forth in articles 14 and 26 of the Covenant, respectively, and hoped that all of
the Committee's remaining concerns, especially those relating to the fUll
implementation of the aforementioned principles, would be addressed in the third
periodic report.

231. The representative of the State party said that his country attached
importance to its discussions with the Committee and would make every effort to
deal in its next report with all the questions that had remained unanswered. He
assured the Committee that the relev~nt Ministries and the Parliament would be
informed of its opinions and suggestions.

232. In conclUding the consideration of the second periodic report of the
Netherlands, the Chairman once again thanked the delegation for it~ co-operation
and for the constructive spirit that had marked its dialogue with the Committee.
The Kingdom of the Netherlands was exemplary in recogni~in9 its shortcomings and
attempting to remedy them through an ongoing process of legislative review.

233. The Committee considered the initial report o~ ogo (CCPR/C/36/Add.5) at its
870th, 871st, 874th and 875th meetings held on 2i and 23 March 1989 (CCPR/C/SR.870,
871, 874 and 875).

234. The report was introduced by the representative of the State party who,
underscoring his country's determination to ensure respect for human rights, stated
that Togo had ratified the majority of international human rights instruments,
including the Optional Protocol to the Covenant. Furthermore, a Na~ional Human
Rights Commission had been established, which was competent to hear petitions by
any individuals whose rights had been violated within the nBtion~l territory. In
addition to its role as a mediator, the Commission also helped to enhance public
awareness of human right6 and fundamental freedoms - as illustrated by seminars at
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tome in February and April 1988, in collaboration with the United Nation~ Centre
for Human Rights.

235. Members of the Committee welcomed the report, which had been drafted in
conformity with the Committee's general guidelines on th& form and content of
initial reports. They considered, nevertheless, that the report should have laid
greater stress on the factors and difficulties affecting the implementation of the
Covenant iu Togo.

236. With regard to article 2 of the Covenant, members of the Committee wished to
receive additional information on the legal status of the Covenant in Togolese
internal law, palticularly its place within the Togolese legal order and whether
any difficulties had been met in incorporating its provisions into Togolese
domestic law. They also wished to know what would happen if the provisions of
Togolese legislation conflicted with those of the Covenant, whether there had been
any cases in which the provisions of the Covenant had been invoked before, or
applied by, the courts or administrative authorities; whether thore had been any
cases in which a court had found that the Covenant took precedence over national
legislation; and whether the reference in article 43 of the Constitution to the
principle of reciprocity also applied to ~ultilateral treaties such as the
Covenant. Further information was also SOUgJAt as to the nature of the various
remedies av~ilable to vi~tims of human rights violations, particularly those
committed by public servants acting in their official capacity, and what was the
legal status of the French laws inherited from colonial times. Clarification was
also requested of the prohibition of discrimination on the grounds of language and
property and of the restrictions mentioned in paragraph 65 of the report according
to which political and civil rights were only enjoyed by Togolese.

237. With particular reference to the National Human Rights Commission, detailed
information was requested as to its powers, activities and membership; whether the
Commission acted as a court of appeal in the context of ex~~ining an alleged
miscarriage of justice; whether it was considered as a local remedy to which
racourse had to be made in advance of f11ing a complaint with the Human Rights
Committee; how its jurisdictional role related to its functions in safeguarding
human rights; how many and what kind of cases had been submitted to it; whether it
had actually decided certain cases and how such decisions were enforced; to what
degree it could act independently of the executive authorities; what subsidies had
been granted by the Government to the Commission to enable it to discharge its
duties; and whether a copy of the Commission's first report could be made available
to the Committee.

238. In addition, members of the Committee wished to know whetl.er human rights
instruction was included in ~chool programmes; whether the Covenant was pUblished
in the country's various languages and distributed to all population groups,
particularly the most disadvantaged among them, as well as to the military and
police forces; and whether the Togolese public was awarL that the report was being
considered by the Committee.

239. Referring to article 3 of the Covenant, members of the Committee wished to
receive statistical information on the pro~ortion of women in elected bodies. in
universities, among the executive staff of private businesses, in pUblic service
and the liberal professions, and in the active part of the population in general.
It was inquired whether there were any exceptions to the p~inciple of equal pay for
equal work, whether prostitution constituted a problem and, if so, what the
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Government had planned to do about it. Questions were also raised regarding the
scope of the remaining problems concerning discrimination against women and the
effects in this area, if any, of the various traditional practices in the country.

240. With regard to article 4 of the Covenant, member.s of the Committee wished to
know the circumstances under which the President of the Republic was empowered to
proclaim a state of emergencYI whether the national assembly had the right to
review emergency measures and whether the President could dissolve it under such
circumstances I what the duration of such an emergency wasl whether rights and
freedoms under the Covenant, particularly those recognized as being inviolable in
all circumstances, could be suspendedl what remedies were available to persons
whose rights had not been respected I what guarantees there were against the
wrongfUl application of emergency measureSI and why, in implementing the emergency
measures taken following the attempted coup of 1986, the Government of Togo had rot
made the notification provided for in article 4 of the Covenant.

241. In connection with article 6 of the Covenant, memb"rs of the Committee wished
to know when the death penalty could be appliedl how many executions had been
carried out in Togo over the past five yearsl and whether t~9 death penalty could
be imposed on individuals between 16 and 18 years of age. With regard to crimes
carrying the d~ath penalty, members asked (or further clarification of the terms
"offence against morality" and of "action threatening the external or domestic
security of the State" and questioned whether such broad definitioA might not have
left too much room for interpretation by the courts.

242. With regard to articles 7 and 10 of the Covenant, members of the Committee
asked what remedies were available to persons claiming that they had been tortured I
whether there were any laws or prison regulations specifically guaranteeing that
such practices did not occurl whether there were a~y ways of speeding up judicial
proceedings in the foregoing regard I whether confessions obtained under torture
were considered admissible by the courtSI whether the National Human Rights
Commission was able to deal with allegations of torture against the security
services, and if so, what procedures ~pplied to such cases of to=ture: whether
there was a system fo~ the inspection of prisons allowing impartial investigations
by independent persons of allegations of torture and the adoption of corrective
measures; whether there had been any cases where members of the police or prison
wardens had been accused or found guilty of viOlating human rightsl and to what
extent secret detention was rvsorted to. Members also requested additional
information concerning Togo's social rehabilitation system.

243. With regard to article 9 of the Covenant, members of the Committee wished to
receive further information on the 48-hour limit on custody of d~tainees mentioned
in the report, asking in particular whAther that time-limit was strictly respected
and what remedies were available in case that period was exceeded. They also
wished to know what remedies there were if the conditions of custody were not
satisfactory, and what the maximum allowable per\od was before an individual had to
be informed of the reasons for his arrest. Questions were also asked as to the
abolition of administrative detention and concerning guarantees of rapid court
actions in determining the legality and regularity of an arrest. With regard to
the conditions of detention, members asked whether an arrested person could be kept
in a secret location, whether he had an effective right to corr.municate with his
family and lawyer and undergo medical examination, how problems of overcrowding in
prisons, if any, were being solved, and whether there were any problems in ensuring
food for prisoners. Additionally, it was asked why the International Red Cross did
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not have access to military prisoners. Further information was also requested
about article 113 of Togo's Code of Criminal Procedure, according to which an
accused person could not be held in custody for more than 10 days, and about the
compensation granted to individuals who had been illegally detained or arrested.

244. With ~egard to article 11, clarification was requested of the practice of
detention for failure to meet financial obligations towards the State.

245. Members of the Committee wished to receive further information on the
implementation by Togo of articles 12 and 13 of the Covenant and in particular
regarding the circumstances under which re~ort was had to the penalty of local
expUlsion rather than imprisonment and concerning the remedies that were available
to persons whose expulsion had been ordered.

246. With reference to article 14 of the Covenant, members of the Committee wished
to receivo fuller information on the independence of the judiciary, particularly
regarding guarantees for ensuring the independence of judges, conditions under
which jUdges were appointed and ~xercised their functions, rules regarding
dismissals and remuneration, and procedures for training judges, lawyers and other
judicial personnel. With respect to the organization of the judiciary, further
information was sought concerning the State Security Court and other special
courts, particularly as to their jurisdictions, composition, competence,
procedures, the guarantees they accorded to defendants and possible rights of
recourse and appeal. Moreover, it was acked why those special courts had been
established and what the differences were between the State Security Court and the
High Court of Justice. Members also requested detailed information regarding the
legal aid system. Concern was also expressed over the apparent contradiction
between article 14 (1) of the Covenant and the 1988 Decree relating to public
proceedings.

247. In connection with article 17 of the Covenant, members requested further
information on the prohibit{on of blackmail and wire-tapping.

248. With reference to article 19 of the Covenant, members of the Committee wished
to receive furthpr information on the extent to which freedom of expression and
opinion was guaranteed by law. In that connection, they inquired as to the extent
the press was controlled or censored; whether there were restrictions on the
freedom to establish newspapers independent from the single party; what remedies
wpre ~vailable if an authorization to establish an organ of the information media
was denied; and whether any foreign newspapers had been prohibited in Togo in
recent years. Additional information was also requested as to the nature of
insults against the authorities that constituted a crime punishable by
imprisonment; the number of people detained for such offences during the previous
two years; the legal provisions, if any, prOhibiting defamation and libel; and
offences against the RepUblic committed through the press that were penalized by
the Act of 29 July 1987. In the latter connection, members asked how Togolese
restrictions on certain expressions of opinion, in particular concerning the ruling
party, could be l~~onciled with article 19 (3) of the Covenant; whether the
National Human Rights Commission had received any complaints concerning violations
of the rights guaranteed under article 19 of the Covenant, and what remedies were
available to a citizen who had criticized or attacked the authorities.
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249. Regarding articles 21 and 22 of the Covenant, further information was
requested on proCedtlres regulating freedom of assembly or association and on
instances where meetings had been suspended or associations dissolved by official
intervention. Members also asked whetner Togo was consider,ng altering tho law
requiring advance notice of public meetings in order to bring it into line with the
Covenant; whether the right to freedom of association embraced the right to
establish political parties 1 which organ had the legal authority to decide that an
association had been set up with the aim of harming the State; and whether it was
possible to establish i n independent trade union that was not affili~ted with the
National Workers' Confederation.

250. In relation to articles 23 and 24 of the Covenant, members asked how Togolese
women could obtain a divorce, how many divorces had been applied for and granted,
at what age a minor could be brought before the courts and whether a minor over 13
years of age could be prosecuted for a crime that he had committed before reaching
that age.

251. With reference to article 25 of the Covenant, members of the Committee wished
to receive detailed information on laws and regulations concerning the periodicity
of elections and the age limits for vot~rs, and concerning any relevant
restrictions. Observing that article 10 of the Constitution provided for carrying
out political activity exclusively with~n the framework of a single party, members
asked whether a citizen who did not wan~ to be a member of the Togolese People'S
Rally was deprived of the right to vote; whether a person could remain outside the
partl' and still be considered as having the same rights and privileges as party
members; whether the party was also a legislative body; what the party's
relationship was with the General Assembly; what position the party's statute
occupied in the hierarchy of legislative texts; whether it was possible in the case
of violations of certain rights to bring complaints before party organs; and,
lastly, how th~ Government of Togo could reconcile the existing system with the
rights laid down in article 25 of the Covenant.

252. With reference to article 27 of the Covenant, members of the Committee wished
to know the extent to which the numerous ethnic groups in the country could live in
accordance with their own cultures and maintain their religious and linguistic
identities.

253. In reply to questions concerning the status of the Covenant in Togolese law,
the representative of the State party explained that the Constitution took
precedence over international conventions while tr.a latter took precedence over
internal laws. Measures had been taken to incorporate the Covenant in Togolese
internal law ann to that end a commission on legislative and regUlatory studies had
been established. The Covenant could also be used to eliminate lacunae in national
legislation and it was possible for a domestic provision incompatible with the
Covenant to be declared inapplicable. The Covenant and the Universal Declaration
of Human Rights had been invoked twice before the courts and in both cases the
litigious acts were held to be illegal. The reservation in article 43 of the
Constitution, according to which the validity of treaties depended on the principle
of reciprocity. did not apply to a multilateral treaty such as the Covenant.

254. In reply to other questions raised in connection with article 2 of the
Covenant, the representative explained that the laws of the colonial era occupied
an important place in the current judicial system, although Togo also had a series
of texts of its own formulation. with regard to the remedies available to those
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whose rights had been violated by persons acting in an official capacity, he noted

that, in cases of violations occurring during administrative detention, the

perpetrator c~uld be condemned for false imprisonment. Employees of a public

establishment who had been wrongfully dismissed could file claims with the Labour

Court. Aliens enjoyed the rights set forth in the various instruments governing

life in the country, except for some restrictions relating to the requirement of

Togolese nationality in the enjoyment of certain civil and political rights such as

employment as judges o~ civil servants and eligibility to vote.

255. Replying to questions concerning the National Human Rights Commission, the

representative noted that it had been established in 1987 by the National Assembly

for an indefinite period and could only be dissolved by specific legislation. The

Commission was currently presided over by the President of the Bar while its

13 members were elect~d by representatives of the various profe~sional sectors and

enjoyed legal immunity. The Commission was inde~endent and received substantial

State subsidies. While its function was to hear complaints and to end abuses, it

was not a judicial mechanism for protecting freedom~ and was not a judicial organ.

Any party could appeal to it at no cost, and the Commission then immediately

appointed a special rapporteur to investigate the alleged violation. The latter

was legally empowered to intercede directly with the administrative authority

concerned and had access to all police repc,ts, registers and other relevant

documents. At a later stage, the Commission could refer the matter to the court,

Parliament and even to the Head of State. Placing any obstruction in the way of

the discharge of the Commission's functions was subject to criminal sanctions.

256. The Commission had no power to enforce compliance by the administration and

relied heavily on extrajudicial elements to secure a settlement. During its first

year of operation, the Commission had received 208 applications and ha~ found

149 of them admissible, of which 78 had been settled. Some 30 other cases were

referred to aQffiinistrative courts, which were the only ones which could ha~dle

damage suits against the Government. Once the Commission referred a case to these

courts, it had the power to intervene if action was not taken within reasonable

time; nevertheless, it could not challenge any decision taken by the courts. It

was not considered to be a means of internal recourse for the purpose of

determining the admissibility of complaints to the Human Rights Committee. The

Commission also exercised a preventive function through its involvement in

promoting the education and training of government officials and its authority to

enter places of detention for the purpose of drawing the attention of the prison

authorities to situations that might give rise to human rights violations. The

Commission had also undertaken various information activities to publicize the

Covenant, was planning to establish clubs in each prefecture for the purpose of

informing and educating the public and was promoting the introduction of human

rights courses in various educational establishments.

257. In reply to questions concerning article 3 of the Covenant, the representa(-ive

explained that equality between men and women was complete in every respect. In

the family: parental authority was exercised jointly by the father and the mother

and the spouses had the same duties and the same responsibilities. Merit was the

sole criterion for an employee's promotion and the principle of equal pay for equal

work was fully applied.
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258. Regarding questions raised in conneccion with arti~le 4 of the Covenant, he
stated thftt the special measures authorized by article 19 of the Constitution could
be used by the President of the Republic only in case of a threat to the
institutions of the Republic. The nature and duration of those measures depended
on the nature and gravity of the circwnstances. The provisions authorizing the
suspension of fundamental rights had never been invoked - even in 1986 when the
lresident had declared a curfew - and the Government of Togo had therefor.e not had
any reason for issuing the notification envisaged in article 4 of the Covenant.

259. Replying to questions raised in connection with article 6 of the CovenDnt, the
representative stated that the offences sanctioned by the death penalty were very
clearly defined by the Criminal Code and that the offence agbinst morality for
which thft death penalty could be imposed ~as limited to sexual morality. The State
Security Court had imposed 23 sentences of capital punishment between 1970 and
1986, but no executions had as yet been carried out. The special court responsible
for punishing crimes involving bloodshed had now become nearly obsolete. While it
had imposed a nwnber of death sent&nces between 1978 and 1984, only four of them
had actually been carried out. In the event that a minor was guilty of an act
entailing the death ponalt~, tAle maximum sentence that could be incl\rred was 10
years' imprisonment.

260. Cornmentinq on questions raised under articles 7 and 10 of the Covenant, the
represer.tative emphasized that, although torture was not expressly prohibited by
law, cerlain articles of the Criminal Code were assumed to cover \t and were
sufficient. There had as yet been no procoedings instituted on such grounds
against police or prison authorities and a complaint that had once Deen filed with
the National Human Rights Commission was subsequently withdrawn.

261. Referring to questions raisod by members concerning article 9 of the Covenant,
the representative explained that an alrested person had to be brought before the
Prosecutor's Office within 48 hour~. Administrative detention n~t eKceeding three
years was one of the measures authorhed by an Act of 1961 de~igut:~ to penalL.e
acts that endangered public order and State security. Lacking & f'uf:icient legal
foundation, the measure was to have disappeared in 1977 but that hal~ nnt yet
happened. However, the e~tablishment of the National Human ~ights C~mmiYsion

represented a significant forward step in that regard. A person who had been
detained for an unduly long period of time could appeal to the Indictment Division,
tha Public Prosecutor or the Chief State Counsel. Togolese prisons were not
overcrowded and efforts were being made to rehabilitate t:.d delnineJs, although the
lack of resources made this difficult. Detainees could ~~ assigned to three
categories of work. depen~ing on their behaviour and their prospects for refo:-
If the Red Cross had not yet been allowed to see military detainees, that could
only have been for lack of perseverance since the Government could not refuse to
grant it such authori~ation.

262. With re£e~ence to article 11 vf the Covenant, the representative explained
that imprisonment for debt was applicable only to benefit special creditors such as
the State, pUblic entities and third parties instituting a civil action ~n a
criminal case and it was not possible to imprison someone for a purely civil debt.
In cases of misappropriation of public funds, the period of imprisonment could be
extended beyond the normal duration. However, a detainee could be released if he
pr0vided guarantees of reimbursement.
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263. In reply to questions relating to article 12 of the Covenant, the
representative explained that expulsions ensuing from a judicial order or pursuant
to extradition decrees adopted by the Council of Ministers could be appealed on the
grounds of abuse of authority. An appeal before the Supreme Court for resclsAion
of extradition measures was cuspenaive in effect.

264. C(>Jnmenting on questions raised under article l4 of the Covenant, the
representative of the State party recalled that Togo had a French legal tradition
and that its judges were appointed and trained in the same manner as French
jUdges. Judges were appointed by decree of the President nf the Republic and
enjoyed absolute independence. They could neither be removed nor promoted against
their wishes. It was expected that the new legal texts relating to the High
JUdiciary Council and the Judiciary Statute that were currently in preparation
would strengthen the autonomy of the jUdiciary even further. The State Security
Court ruled on cases affecting the internal and external security of the Republic
and had been established to take up cases tbat, if submitted to ordinary courts,
could expose such courts to pressure. Othel' special courts had been established
for punishir.g embezzlement of pUblic funds and crimes involving bloodshed. The
presiding official of a special court was in all cases a jUdge and such courts
utilized the ordinary legal provisions appearing in the Criminal Code. The rights
of the defence were fully guaranteed and convicted persons could appeel to the
Supreme Court. Legal assistance had been provided for under the 1978 Ordinance
concerning the organization of the judiciary and was obligatory in criminal cases
and in jUdgements !nvolvinq minors. All criminal proceedings were public except
when th~y involved threats to pUblic order or morality. However, ev~n in tho
latter case, thd decision was made public following the proceedings.

265. In reply to questions relating to article 19 of the Covenant, the
representative explained that political opinions were expressed in the conte¥t of a
single party; that militants were free to criticize or to propose polit.ical o~tions

at all levels, particularly on the occasion of the assembly held in preparation Cor
the Party's national congress, and that once decisions had been take~ by the
majority they were no longer open to discussion and coulrl only be criticized at the
ensuing congress. With regard t~ political offences, he noted that some trials
involving offences against the Head of State had actu~lly occurred in Togo but that
the offences in question rE'latud to acts that went far beyond mere criticiGm.

266. with refarunce to articles 23 and 24 of the Covenant, the representative
explained that, in principle, only the death of the spouse could put an end to 8

marriage. However, in certain circumstances a decree of divorce could be issued by
the courts. The age of majority in Togo was 21 years in respect of civil
liability, 18 ye~rs 1n respect of criminal liability and political eligibility, and
17 years for women and 20 for men in respect of marriage. After the ag& of 13, a
judge had to determine whether a minor who had commi~ted a crime could be hald to
have acted knowingly.

267. In reply to a number of quostions asked by melnbers of the Committee ill
connection with article 25 of the CovenanL, the representative explained that the
pluralism which had been instituted at the time of independence had rapidly
degenerated, giving ri~e to a plethora of parties based on ethnic units, each
serving its own interests. This had engendereu a civil war mentality. The
Togolese People's Rally had proved to be the best means of achieving national unity
and solidarity. The concept of "rally" implied resp'3ct fOl" the ineti-vidual and tor
diversity of vpinions, the single Party being a forum where citizens could ~ngago
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1n dialogue and freely express their points of view. The party took precedence
ove~ the State and its statutes could ind••d be re9arded as a kind of
super-constitution. According to article 5 of the statutes, admission to the Party
was not automatic and no citizen was obliged to be a member of the Party. Those
who preferred not to join the Party were not subjected to any discrimination and
cnuld vote or stand for election.

268. With respect to articlp 27 of the Covenant, the representative of the State
~arty said that approximately 40 ethnic groups lived in Togo, in full respect of
eAch other's customs. Customary courts h~d competence in dealing with cases
involvin9 minorities.

269. Members of the Committee thanked the representatives of the State party for
their clear replies to the Committee's questions and commended the Government of
Togo, in particular, for its efforts toward limiting the imposition of the de~Gh

penalty and for having established the National Human Rights Commission. At the
same time, members noted that certain aspects of the situation in Togo continued to
give rise to concern, especially in respect of articles 4, 9, 14, 18, 19, 21 and 22
oC the Covenant. Several m~mb.rl also referred to concerns associated with the
single party system. The Committoe expressed the hope that the Togol~je

authorities would take its concerns into account and looked forward to learning of
further progress toward the enjoyment of h,~an rights in 70go when reviewing the
second periodic report.

270. The representative of the State party said that his delegation had taken due
note of the Committee's comments and sugqestions and wO l11d convey them to the
Government. Those observations would h~lp Togo in bringing its national
legislation into closer conformity with the Covenant.

~71. The Committee considered the second periodic report of Uruguay
(CCPR/C/2B/Add.lO) at its 876th to 879th meetings, held from 27 to 28 March 1989
(CCPR/C/SR.876-879).

272. The report was introduced by the representative of the State party, who drew
attention to the tradition of democratic g~vernment and institutions in his
country, which had now been restored after a 12-year ~eriod of military
dictatorship. Having overcome that national tragedy, democratic Uruguay expected
t~ lesume its active role in the international defence ot human rights.

273. Referring to certain developments that had occurr.d since t~e submission of
the uport. the represr.mtl:!ti .... lit noted that a new law, regulating the remedy of
~r~, had been prumulgated on 18 December 1988. Additionally, a Human Rights
Commission had recently been established by the Government to advise the executive
authorities. The representative also recal1e~ that a referendum was to be held on
16 April 1989, as envisaged under the Constitution, to determine whether to repeal
or to confirm Act No. 15,848, which declared all punitive claims by the State
relating to the period of ~~~Q government BS having lapsed.
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Constitutional and legal framework within which the Covenant is implemented

274. With regard to that issue, members of the Committee wished to know whether
there had been any court decisions in cases where the Covenant had been invokedl
what Uruguay's legal situation had been since 1 March 1985, particularly in respect
of the applicability of the Institutional Acts adopted during the de facta period;
what measures had been adopted since 1 March 1085 to provide remedies for
violations that had occurred during the de facto period end how ef~ective the
measures taken had been in respect of restoring the rights, entitlements or
employment of public servants who had been dismissed during the de factq period for
ideological or pOlitical reasonSI what follow-up had been given to certain specific
decisions or requests of the Committee in the foregoinq regard; what special
measures had been taken, if any, since 1 March 1985 to inform the Uruguayan
population about their rights under the Covenant and the Optional Protocol and to
promote human rights, particularly in the schools, among the least privileged
population qroupa and among police officlals who hod served during the military
government; what the functions, scope and influence of the advisory committee on
human rights were; and how many complaints had been filed with the Inter-American
Commission on Human Rights since Urugu8} had become a party to the American
Convention on Human Rights. Members also wished to receive additional information
concerning the practice of the Supreme Court of Justice in granting pardons under
article 20 of Amnesty Act No. 15,737 of 8 March 1985; the relationship between the
Covenant and the American Convention on Human Rights; and concerning factors and
difficulties, if any, affecting the implementation of the Covenant since
1 March 1985.

275. With specific reference to the Law of Expiry No. lfi,848, members expressed
concern that leaving unpunished those who had violated human rights during the
de facto period would have a negative impact on the deterrence of future violations
and would SRt an undesirable precedent both internally and externally.
Acc~rdingly, they wished to know, in particular, what measures had been taken in
the context of that law to provide effective safeguards for the protection of human
rights and how the right of victims of human rights violations to effective
compensation WAS being ensured. In the latter connection, mombers asked what
remedies could be invoked by such victims or by the family members of disappea':ed
perbans and whether, notwithstanding the expiry of public penal action for those
responsible for violations dUl'ing the ~~~ government, the current proce~ures

for filing civil suits for obtaining compensation were aa3quate to ensure effective
relief. Additionally, grave doubts were expressed as to whether the Low of Expiry
was compatible with article 2, paragraph 3, and article 9, paragraph 5, of the
Covenant. It was further asked whether that law also granted immunity for crimes
ti1at were not committed during the performance of duty by members of the armed
forces or the police, how many cases of disappearances it covered; and whether thR
concept of expiration applied solely to the State or also to the possibilities open
to individuals to address the courts.

276. In his reply to questions raised by members of the Committee, the
representative of the State party eX9lained that Uruguay Admitted the direct
application of international norms in its domestic l.w and therefore placed no
legal impediment to the direct applicati~n of the Covenant in judicial or
administrative proceedings. While there had thus far been no cases where the
provisions of the Covenant had been invoked, in several instances the norms of the
American Convention on Human Rights had been invoked and applied by the courts.
The Institutional Acts adopted by the de facto government had all lapsed since
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1 March 1985 and legislation th't violated fundam~nta1 freedoms had been
specifically repealed by Perli.nent. Other no~s previously in force had been
ratified or amended by Parli~n~nt, as appropriate. Up to 31 December 1987 a total
of 14,836 civil servants had D.en dealt with under Act No. 15,783, of whom 10,321
had been reinstated in their posts and 4,515 had retired or had been 9ranted
improved retirement benefits. Virtually all those who had been dismissed for
ideological reasons had now been reinstated, although some cases were still pending
owing to the complexity of the legal problems involved. Many former members of the
Tupamaros movement had also been reinstated and had recovered their aSlets. The
institution of pardon, provided for by law, was an act of individual clemency
whereby both the offence and the sentence were annulled. With the restoration of
~emocracy, the right of pardon had been withdrawn from the President and restored
to the competence of the Supreme Court of Justice. Any convicted person could seek
a pardon from the Supreme Court of Justice during th~ annual review of prison and
criminal caS8S.

277. The Commission to advise the Government on the application of the
International CO/enant on Civil and Political Rights was a special mark of the
Government's respect for the dignity of the human person. The Commission comprised
representatives of the Ministry of Foreign Affairs, the Ministry of Labour and
Social Security, the Ministry of Education and Culture, the Ministry of the
Interior and a representative of the Presidential Office. Seminars and workshops
had been held to provide information on and details of human rights and to ensure
the international protection of those ri~hts. There was also an experimental
scheme to teach human rights in elementary schools. Since the Committee's meetings
were open to the public and attended by journalists and non-governmental
organizations, there could be no doubt that the discussion would receive scrupUlous
coverage and be reported in Uruguay. The referendum would allow Uruguayans from
all levels of society to determine whether the Law of Expiry was just. The media
were giving extensive coverage to the referendum.

278. After the restoration of the constitutional State, the Covenant had been fully
applied in Uruguay and there were no legal factors impeding its implementation. A
few violations had occurred since 1 March 1985 and offenders had been b~ought to
justice before the civil courts, which were the only courts operating i~ the
country. Uruquay was aware of its obligations under both the Covenant ah~ the
American Convention on Human Rights. Its obligations under the latter were even
greater than under the Covenant. A total of five complaints had been lodged with
the American Commission on Human Rights since 1 March 1985, four of which involved
events that had taken place during the period of de facto government.

279. Responding to questions relating to the Law of Expiry, the representative
expressed understanding for the Commit.tee's concerns about the possibility of
incompatibility between that Act and the Covenant but stated that there had been no
derogation from the provisions of the Covenant. The Law of Expiry was intended to
bring stability and social tranquillity to a deeply divided nation, after many
years of dictatorship and undeclared civil war, anu irl such situations there were
no perfect solutions. Uruguay's experience had shown th~t the law had not ha~ the
effect, which some had feared, of encouraging others to vi~late human rights in the
knowledge thftt they would go unpunished. With or without amnesty, there were
always those who sought to undermine Governments and it was hare' to see how an
amnesty could foster dictatorship. The law did not extend to ~rimes other than
those committed for politi~al reasons nor to cases in which proceedings had already
been initiated. While the Government would not be instituting further criminal
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proceedings as a result of the adoption of the Law of Expiry, it had committe~

itself to provide compensation for the victims and to ensure that such crimes .id
not take place in the future. It would be up to the courts to decide whether
victims could make claimR. In many cases, claims for compensation were in
process. Furthermore, the Law of Expiry did not put an end to investigations into
the fate of disappeared persons and the Gov91'nment was doing everything in its
power to uncover the fate of disappeared persons. Out of a total of 164 persons
who had disappeared, none of them were minors.

Self-determination

280. With reference to that issue, members of the Committee wished to know
Uruguay's position in respect of the right to self-determination of the Namibian,
Palestinian and South African people and what measures Uruguay had taken to prevent
public and private support for the apartheid regime of South Africa.

281. In his reply, the representative of the State party said that his country
repudiated racial discrimination and apartheid and was a party to the relevant
international instruments. Uruguay's democratic Government had reduced its level
of representation and had limited its relations with South Africa. In respect of
the Middle East, Uruguay supported Security Council resolution ~42 (196'/) and the
right of all peoples in the area of self-determination, while acknOWledging
Israel's right to exist.

State Qf emergencf

282. With reference to that issue, members Qf the Committee wished to know whether
the state Qf emergency, as notified under article 4 (3) of the Covenant on
30 July 1979, had been formally terminated1 how the pQwer of the courts to judge
~he substantive grounds for detention in the course of ~,s corpus proceedings

uring a state of emergency, as specified under article 4 (1, and (2) of the
Covenant, was ensured, and what rights were s~bject to deroyation in an emergency.

283. In his rdply, the representative of the State party said that there was no
state of emergency in Uruguay. The Constitution provided for no general suspension
of laws in an emergency but only for preventive and temporary prompt security
measures. Judges could order a person's release from detention during
habeas corpus proceedings only on formal grounds, such as illegal imprisonment or
danger of physical mistreatment. The substantive decision as to who should be
detained during an emergency came within the purview of the executive. The
advisability and propriety of that decision could be jud9-~ only by the
legislature. Under the Constitution, the e~9cutive was rl~~ired to inform
Parliament within 24 hours of any prompt security measures it had adopted and the
latter had the power to reject such measures. While there was no exact
correspondence betwee~l article 4 of the Covenant and article 168 of the
Constitution, no derogations of rights incompatible with article 4, paragraph 2, of
the Covenant were permitted under the Constitution and laws of Uruguay.

Non-discrimination and eQuality of the sexes

284. In connection with those issues, memberF of the Committee wished to receive
information concerning the laws and practice giving effect to the provisions of
article ~ (1) and 26 of the Covenant1 the status of women, partiCUlarly their
participation in the pOlitical and economic life of the country; the status of
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b!acksl and the measures that had been taken to improve th~ condition of the latter
and to ensure their full enjoyment of the rights provided for under the Covenant.
Members also wished to know the current status of the proposed amendment to
article 140 of the Penal Code in relation to discriminationl in which respect the
rights of aliens were reHtricted as compared with t~ose of citizensl why
article 2&7 of Act No. 15,855 conferred the legal administration of the assets of
children only upon the fatherl and what measures had been taken to elimi~ate

prejudice against women at work and to ensure the application of the princip,e of
equal pay for equal work.

285. In his reply, the representative of the State party noted that the norms of
the Covenant were reflected in the Constitution and laws of Uruguay and that
articles 7 and 8 ot the Constitution, which provided for certain basic 9uarantees
without distinction as to nationality as well as for equality before the law. It
was hoped that the proposed amendment to article 140 of the Penal Code, making
incitement to racial hatred a criminal offence, would be approved by Parliament
before the end of the year.

28&. Racial discrimination was completely alien to Uruguay, which was a melting pot
of races and peoples of different origins. There were no indigenous or national
minorities. The population of African origin numbered only about 30,000 a~d

enjoyed full access to education and to pUblic employment. Although there were
relatively few black professionals, that was due to economic circumstances and not
to racial discrimin~tion. The Constitutior. protected the rights of all the
inhabitants of the country, including foreigner." and there were no legal
restrictions on the latter except for ineligibility for the office of President and
Vice-President of the Republic.

287. Under the Civil Code and the Civil Rights Act of 1946, women enjoyad the same
right~ as men in respect of children, property and matrimonial domicile. The
reference in article 267 of the Civil Code to "father" (el pada.), irl relation to
the administration of children's assets, should have read "!')arents" (los padres)
and that mistake was being corrected. The Minister for Education and Culture in
the current Government was a woman and there was also a woman member of the Supreme
Court of Justice. Difficulties, based largely on sociological factols, were
however still being encountered in ensuring the full equality of women in
practice. To deal with certain social problems affecting women, ~uch as physical
ill-treatment or sexual abuse, the Government had recently established th~ Office
of the Special Commissioner for Women, which was staffed exclusively by women and
which also comprised a special police department.

Right to life and prohibition of torture

288. With regard to that issue, members of the Committee wished to receive
information on article 6 in the light of the Committee's general comments
Nrys. 6 (16) and 14 (23) and on measures taken to ensure strict observance of
article 7 of the Covenant and to punish violators. Members also wished to know
what the infant mortality rate was, whether any deaths had occurred recently as a
result of torture or other abuses by military or police officials I whether the
norms regulating the ~6e of force by such officials were consistent witt le Code
of Conduct for Law Enforcement Officials; what specific means were uoed ~, control
the activities of the police and military forces and of correctionai staff and what
type of training was provided to sucb personnel, how the rights of the mentally ill
were safeguarded, what the current state of investigation was into th~ 56 cases of
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unresolvea aisappearances citea by the Commission on Human Rights in 19861 what
measures haa been taken to proviae compensation to victims of torture under the
de fagto governmentl whether there were any circumstance~ under which abortion
coula be consiaered as legall and whether, subsequent to the entry into force of
the Convention against Torture and Othnr Cruel, Inhuman or Degrading Treatment or
Punishment, the Penal Code had been appropriately amended to establish specific
penalties for violators.

289. In his reply, the representative of the State party recalled that, under the
Constitution, the death penalty had been abolishea for all offences since 1907.
There had been no cases of deatt,s as a result of torture or police abuse nor Gny
cases of disappearances since 1 January 1985. There had only been six serious
cases of mistreatment by the police since that time and all of them had been
immediately investigated by independent juaicial authorities. The two overcrowded
prisons in Montevideo dating from the nineteenth century had been closed down and
the inmates transferred to new prisoDa with more modern facilities and better
opportunities for rehabilitation. The use of firearms by police was authorized
only u~iJer very limitea circumstances. There was a police school for officers but
not for lower ranks. Although no school for prison guaras existea ~s yet, it was
intendea to establish one as part of the police school. The infant mortality rate
was 20 per 1,000 ana life expectancy was 7: years.

290. Responaing to other questions, the representative reiterated that while the
Law of Ex~iry No. 15,848 eliminated any ~~ssibility of criminal proceedings,
victims of ill-treatmAnt were not left without remedy but could seek to enforce
their rights before an impartial l~gal authority. Amnesty Act No. 15,737 of
8 March 1985 also provided for the payment of compensation to victims of
mistreatment as well as for their reinstatement in their former posts and the
bect-payment of wages. The de-criminalization of abortion was currently the
subject of much debate in Uruguay. Not all abortions were viewed in the s~ne light
ana varying aegrees of criminal responsibility were attached to them. The entry
into force on 26 June 1987 of the Convention against Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment ha.;i been of great importance since it
brought into effect Act No. 15,798 of 27 December 1985, which aefinea, for the
first time in national lAgislation, the offence of torture. There had been no
serious complaints of i:l-treatment sinr.e that date.

~iberty and security of the person

291. With reference to that issue, m6mbers of the Committee wished to know whether
any investigations had actually beeu carried out under Act No. 15,848 of
22 December 1986 in respect of alleged disappearances of individuals ana the
kidnapping of minorsl what follow ..up had been given to the Committee's views in
cases of disappearances submitted under the Optional Protocol, particularly with
regard to ths compensation of victims; what the maximum perioas of aetention were
in custody and of pre-trial detention, respectively I how quickly after arrest a
person's family or lawyer coula be oontaotedl whether the Unitea Nations Standar~

Minimum Rules for the Treatment of Prisoners were compli.ed 'Id th and the relevant
regulations made kncwn to prisonersl and how effeotive the activities of the
National Prisoners and Discharged Persons Aid Assuciation had been in promoting the
reintegration of former inmates into society and in preventing reoidivism.

292. Members also wished to know what the differences wore between standard and
maximum seourity prisons I what improvements in the treatment of prisoners had
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resulted from the activities of the Centre for Classification, Diagnosis and
Progressive Treatment of Detaineesl and whether earlier provisionG relating to the
payment of debts arising from prison expenses were still in force.

293. In his reply, the representative of the State party stated that while cases of
disappearances and kidnappings of minors - all of which had occurred outside
Uruguayan territory - had been investigated pursuant to article 4 of the Law of
Expiry, many non-governmental organizations and individuals had declined to
co-operate with the military prosecutor charged with the conduct of the
investigation. The investigation had also proved difficult because of the
complexity of the relevant international procedures. Nevertheless, some minors had
been located in neighbouring countries and a number of them had been united with
their families. In the case of Mariana Zeffarini, the Minister for Foreign Affairs
had assumed personal responsibility for the investigation and was in direct contact
with hor father. Urugu~y intended to carry out its obligations under the Covenant
and planned to inform tha Committee promptly on the procedures that had been
followed in respect of each case submitted under the Optional Protocol on which the
Committee had adopted final views. The results to date of the activities of the
Centre for Classification, Diagnosis and Progressive Treatment of Detainees had
been very encouraging but statistical data in that regard were not immediately
availablo. Attempts had been made in Uruguay, notably at the Santiago Vazquez
prison complex, to improve the conditions of the inmates and to bring their
treatment into linv with constitutional precepts and international norms but such
reforms and improvements had unfortunately not yet been exten~vd to all of the
prisons in the country. The Constitutional Government had written off the debts
that former priG~ners had owed for their food bills in prison and had refunded such
payments to thone who had been obliged tu make them under the dictatorRhip.

Right t~ fair triAl

294. With reference to that iSBue, members of the Committee wished to rec~ive

information on article 14 in the light of the Committee'. general comment
No. 13 (21) and on the availability of free legal aid. Members also requested
clarification of the chonge~ that had occurred in the role of the military courts
since the restoration of democratic qovernment and of th~ activitieo of various
tribunals and the Supreme r.ourt of Justice in respect of the annual reviews of
prison visits and of criminl" cases.

295. In his reply, the representative of the State party reuflirmen the
independence of the judiciary in his country. He noted that the main problems were
frocedurol and that the reliance on a system of written proceedings - which had
medieval origins and had been inherited from Spain - had made the process of
justice extremely slow. Militar.y courts wero only competent to hear cases
involving military offences such as insubordination and desertion. Such courts
could not try civilians, not even under a state of war, and military personnel were
also prosecuted in civilian courts for ordinary offences. Free legal aid was
available from the Faculty of Law. There was a large n~~er uf public defenders
throughout the whole country and the latest national budget provided for
significant further increases in their number. Prelimi~dry hearings were held in
the preaence of defence lawy~rs and trials could not be held ~xcept tThere the
defence had the opportunity to q"estion clnd cross-examine witnesses.
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FreedQm Qf mQvement and expulsion Of aliens

296. Regarding that issue, members of the Committee wished to receive additional
information on the position of aliens in the light of the Committee'A general
comment No. 15 (27) and concerning the effectiveness of the efforts of the National
Repatriation Commission in promoting the return of Uruguayan citizens and their
reinstatement in society. Members alSQ reque~ted clarifioation of the procedures
relating to the entry and expulsion of aliens and to the circumstances relating to
the imprisonment of the leader of the National Party after his return from exile
abroad.

297. In his reply, the representative of the State party said that it was a basic
rule in Uruguay that there could be no distincticn between aliens and citizens with
respect to their rights except, of course, with regard to political rights, which
were accorded only to citizens. Aliens could not be expelled for committing a
crime and the country had never deported an alien whose life or freedom was at risk
elsewhere. If the executive authorities decided to expel an alien, the latter was
el£titled t~ receive legal advice and to apply for appropriate remedles including,
since 19 December 1988, the right to omparQ. The National Repatriatio~ Commisoion
had contributed to the success of the repatriation, particularly in helping to
distribute international assistance to the retllrneej. Most of those repatriAted
were still in the country although few had been able to return to their homes
because of the difficult economic situation. The Commission had now concluded its
work. The leader ot the Notional Party, Mr. Wilson Ferreira, had been prevented
from returning to the c~untry by the de facto regime and not the Constitutional
Government and had been active in promoting the Law of Expiry after his return.

Bight to priyaRY

298. with reference to th~t issue, members of the Committee wished to know wh9ther
the practice of tapping ~~lephone conversations, which had beer. current during the
petiod of de facto. government, had been discontinued, what bodies could autho~ize

interf~rence with privacy at pr&sentl whether personal information was stored in
computers or data banks and, if so, what rights individuals enjoyed with respect tQ
the content of such information: and whether article 7 of Decree Law No. 15,672,
which provided for the "right of reply", might not inhibit the freedom of
expression.

299. In his r~~ly, the representative of the State party said that the right to
privacy was guaranteed in Uruguay and telephone conversations were no longer being
interc~pted except in certain circumstances authorized under the law. Evidence
obtained from interception or wire-tapping without a court order was ~ot admissible
in court. Tbere were no data banks on individuals and census-related statiytics
were compiled without harming incJividuals. The "right of reply" could be invoked
only when a person's honour or dignity had been affected by the publication of
false information in the media and did not conotitute a threat to freedom of the
press unless that right was abused.

rreedQm ef religion and expreSSi9~l-~hibitionof ~ropaganda fo~~~

J.nei temen.LtQ....ll§ t i ona1« r ac i a1 Qr r.e.lkU21U.-ha.t.I..eg

300. With regard to those issues, mombers of the Committee wished to know whether
religions were registered and receive~ ofr" :~l recognition and, if so, on what
basis: whether the country's archives were open to the press and public: whether
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the press law against "malicious information" haCl been repealeCll what legal r;gime
governeCl the owners~ip anCl licensing of the pressl anCl whether the various
publicationo that haCl been clos~~ Clown under the Clictatorship were entitleCl to
receive componsation for their losses.

301. In his reply, the representative of the State party saiCl that the Cloctrine of
separation of Church an~ State was firmly es~ablishaCl in Uruguay and there was no
official religion. There was no official control of religious groups and the~ were
not required to registe~ unleRs they sought legal status as corporate bodies. The
Catholic Church had corporate status under the Constitution but other religions
could also obtain such status if they wished. Freedom of information waD
considereCl to be one of the foundations of a Clemocratic regime and there was fUll
access to infor.mation under the current adminiRtration. There were many uewspapers
anCl raClio stations in Uruguay anCl 90 per cent of them wore against the Government.
Even the Tupamaros had their own stbt~on. All government documents, files and
3rchives were public, except for certain documents that had been classified secret
under the law. Administr~tive or legal remedies were avail~ble to anyone who haCl
wrongfully been d~nied access to official iuformation. The former Pres~ Law was
atill in force but 60me ~f its provisions were to be repealed by a bill that was
cur~ently under consideration. The courts had held that tl~ burden of proof in
uemonstrating "malicious intent" rested with the State, which woulCl. make it
difficult for the Gove~l~ent to use the law to stifle legitimftte criticism. Under
the law, publications that had been closed down by the dictatorship and believed
tdat their economic .interests had thereby boon "amaged could pEtl.ltion the courts
for compensation, as a number of. pUblications were currently doing, ~r oeek an
administ~ative settlemont, as the Communist Party was doing,

302. With reference to that issue, memhers uf the Committee wished to receive
information on laws and practice relating to public meetings; on the actual
situation in r.espect of the functioning of trade unionsl the current sta~us of
certain draft bills relating to trade-union rights; ~nd relevant laws ~nd practic~s

relating to the establishment of political parties. Members also wished to know
whether there was any mechanism - other than recourse to tho courts, Which involved
a lengthy procedu4e - to safeguard job security for labour leaders, provide tor
collective bprgaining and prevent the discriminatory dismissal of labour leaders;
and whether the un~estricted exerci~e of the right to organize and to strike
applied to all civil servautG Bnd public employees, includiLg the police, and, if
so, how essential supplies and services were protected.

303. In his reply, the representative of the State party said that public meetings
were regUlated under legislation enacted in 1897, which was still consideled to be
highly effective. Open-air public meetinqs during the daytime could be held
without prior authorization, the latter being required only for night meetings.
The polic~ were present at such me~tings only for the purpose of p~otecting the
right of assembly. Rpfusals to issue an authorization could be contosted in
cuu{l. The right to freedom of association was total. There was no difficulty in
forming unions, whiLh enjoyed tax exempt status, and there were no legal
impediments to the right to strike except in the case of th~ police and the armed
forces, whose members were prohibited from striking. Workers in such essential
service sectors as health, water, electricity, or post and transportation services
could be enjoined from striking by the Ministry of Labour under a 1968 law, but thp
labour unions had refused to recognize the legitimacy of that law, holding that the
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right to strike was of an unrestricted character. Draft legislation containing a
bill of rIghts for trade unions was still under consideration in Parli&~ent.

Pending its enactment the International Labour Organisation's norms were in force.
The only weapon currently available to a dismis~ed trade union ~tmber was to have
his union call a strike, which happened frequently, but thti Iftbour courts - which
acted much more swiftly than ordinary courts - were beginning to entertain the
concept of "wrongful dismissal".

Protection of family and children

304. With regard to that issue, members of the Committee wished to know whrther all
discrimination betwaen spouses and all differences in the status and rights of
children born in or out of wedlock had been eliminated under Act No. 15,855 of
17 March 1987; what the law and practice were regarding the employment of minors;
what the role and functions of the Children's Co~ncil were in caring for minors;
and what regulations had beAn adopted by the Council in reGpeJt of the working
c~nditions of minors.

305. In his reply, the representative of the State party explained that
Act flOe 15,855 had broadened the obligations of the natural parents to equal those
of parents of J.egitimate children; had instituted the same system of surnames for
all children, which reduced the incidence of social discrimination, and had granted
equal status to all children under the int.··· ritance laws. The regulations relating
to the emplo~ment of minors were contained in the Code of the Child and were fUlly
compatible with the provisions of the Covenant. Under the Code, ~hildren under 14
were prohibited from working in industrial enterprisos and children betweeu 12 and
14 were permitted to do farm work in rural areas only outside of regUlar school
hours. Re~rettably, the latter regUlation was not always fUlly respected.
Children between the ages of 14 and ~a were prohibited from working in environments
detrimental to their health, morals or lives. Night work was prohibited for all
ch~ldren under the age of 16 and their working day was limited to six hours per day
and 36 hours per week. Compliance with child labour laws was monitored by the
Institute for the Protection of Minors and violators were sUb~act to fines and
other penalties. In 1988, the Children's Council had been renamed the Child
Welfare In~titute and had been granted greater autonomy and higher status.

Right tn participat~~be conduct Qf public aff~

306. With reference to that issue, members of the Committee wished tQ know how
access to the public service was regulated and what kind of information in a
person's record might bar such access.

307. In his reply, the representative of the State party noted that access to
~ublic service was regulated by the Constitution, which also contained specific
provisions relating to the status of judges, magistrat~s, diplomats and elected
officials. Except for the latter, political affiliation did not need to be
de~lar~d since all other civil service positions were open to citizens rngardless
of their ideological or political commitments. The main qualifJcatiQns for public
offic~ related to citizenship, age, lite 'aey and the ab;ence of any recent criminal
record. Applicants also had to be of good moral character and were required to
take an oath of loyalty to the national flag.
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Rights of minoriti.s

308. With reference to that issue, members of the Committee wished to receive
information concerning ethnic, religious and linguistic minorities in Uruguay, if
any, and regarding measures taker. to guarantee their rights under articl' 27 of the
Covenant. Some m.mb.rs also 8ugg.st.d that the provisions of article 27 w.r. not
intend.d to apply solely in cal.s where there w.r. problems among diff.r.nt
communities or rac.s or where minorities were necessarily accorded inferior status,
and Should be given a broad reading.

309. In his reply, the representative of the State party explained that th.re were
no linguistic, ethnic or religious miuorities in Uruguay. The official language of
the State was Spanish and the civil aud penal codes provided for methods by which
non-Spanish speakers could avail themselves of interpretation services when
necessary. Blacks and non-Catholics, while constituting only a small portion of
the pJpulation were not considered minorities but simply Uruguayans Sharing the
same language and traditi~nL a~ everyone else. The Government of Uruguay did not
have a restrictive view of article 27 and was firmly committed to the protection of
rights such as those relating to the practice of one's own religion and to receive
linguistic assistance as necAss~ry.

General obseryat1QAa

310. Members of the Committee thanked the State par\y's delegation for co-operating
with the Committee and for having engaged in a constlu~tive dialogue. They
expressed admiration for Uruguay's efforts to restore democracy and welcomed the
impressi'~ progress that had been achieved in restoring democratic institutions and
respect for human rights. However, members voi~ed certain continuing concerns,
espec~ally with respect to the compatability of the Law of Expiry with the
Covenant, and about some aspects of the Press Law, as well as guarante.s relating
to derogations under article 4 of the Covenant. They hoped, in particular, that
the Law of Expiry would not prevent victims of human rights violations under the
de facto regim~ from availing themselves of civil remedies and receiving
compensation. They also hoped that the Government would study and take appropriate
action in respect of the cases submitted under the Optional Protocol on Which the
Committee had adopted final views and would inform the Committee thereon. They
also requested the delegation to convey an account of the Committ~e's discussions
to the competent authorities and to the people of Uruguay.

311. The representative ot the State party assured the Committee that the views
expressed by members would be made known to his Government.

Philippin~

312. The Committee considered the initial report of lhe Philippines
(CCPR/C/SO/Add.l/Rev.l and Corr.l) at its 884th to 886th meetings, held on 3~ March
an~ 3 April 1989 (CCPR/C/SR.884-886).

313. The report was introduced by the representative of the State party, Who noted
that within tho short span of three years since the overthrow of the martial law
regime of President Marcos the political structure for a democratic system had
again been put into place in the Philippines. A new Constitution had been drafted
and ratified by the people, congressional and local elections had been held and the
judicial system, which had completely deteriorated during the martial law period,
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had been reorganized. The ConEtitution declB~ed the ~timacy of human rights as a
pOlicy of the State, contained an expanded Bill of Rights, and anjoined the
Congress to give highest priority to the enactment of measure8 that protected th.
right ol all people to human diqnitj. The Constitution also provided for the
cnation of a Philippine Commission on Human Rights.

314. Despite the present Government's firm commitment to the obGorvance of and
respect for humAn rights, certain factors, including communist \nsurgftn~y,

activities of separatist groups ~nd repe~ted~ attempts staged hy l~issident

members of the military, threatened the recently restoted democral:y in the country
and affected the full enjoyment of human rights. Fortunatel:, all these attempts
to destabilize the Government had bOAn repulsed. Despite the magnitude of the
problems it was facing, the Government of the Philippines was determined to work
for a better future for its p4ople.

315. Members of the Committee e~pressed satisfaction that the Government of the
Philippines had ratified the Covenant immediately upon the restoration of democracy
and welcomed its ef!orts to restore the full enjoyment of human rights in t.he
country. They also expressed appreciation for the quality of the report, which, in
the view of .nembers, w~s in conformity with the Committee's guidelines and provided
a faithful reflection of the situation in the Philippines.

316. With refecence to article 2 of the Covenant, meMbers wished to k~ow wh~tn0r

the compatibility of constitutional o. leqislative provisions with the provisions
of the Covenant could be tested in the courts and, if so, which of the norms WQuJd
have preced~nce in case of conflict and on what legal balis; whethe~ the provi~ion8

of the CQvenant had been directly invoked and, if so, under what proc~dures and
with what results; whether the regional structure in the Philipplnes made it
difficult to ilnplement the Covenant uniiormlYI what the reasons wo~e for the
l1-month gap between the ratification of the Covenant aJld its entry into force I and
what the curre~t stat~s was of pending legislation tbat would h~ld members of the
armed forces and th~ national police criminally liable for abuses against
citizens. In the latter connection, several mambers wondered why Presidential
Decree No. 1850, which provided for trial exclusively by court-martial of crimes
and offences committed by members of the armed forces and the police, had not yet
been amended or lepealed &lonq with other decrees that had been issueu by former
President Marcos and wished to know the details of cases in which the eresident had
waived that requirement for court-martial.

317. In connection wilh the newly ostablished Commission on Human Rights, membets
wished to know, in the light of t~e fact that the C~mmission did not currently have
the power to bring ca~es before the courts nor to subpoena documents, what the
ect.ual effects of its recommendations were: what the relationship ~7as bet.ween the
Commission's juriSdiction and that of the military and, in particular J how th~

Commission would handle complaints involving alleged human rights viOlations by
members of the military and the police: in how many cases the Commission had been
able to take effective measures in f~vour of victims ~f human rights viol~tions and
whether it received the necessary support from the Ooverrunent: how J1\any rnemben~ of
the military or police forces had been charged with crimes as a result of the
Commission's investigations; what measures for the promoti~n of human rlghta had
been recomrnen1ed by the Co~;wission to the Congre~s and what actioe the latter had
tCtlcen thereon: and whether, in invest. igating al] c!yvd violations nf human right.s,
there waG any overlapping i~ the competence among the Commis~ior., the Human Rights
Committee and the judicial authoritil'.s.
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318. Concerning articla 3 of the Covenant, clarification was requeate~ of the ItftpS
taken by the Government to ensure women III dghts, in the U.ght of information given
in the report showing the existence of difficulties in this regard.

31g. Regarding artiole 4 or the Covenant, members requ••ted clarificatJon of
COHstit.utional and J.egal pl'ovisions relath'lg to the 8usgension c.1ul'ing a pubJ..'.o
em.~ge"cy of rights covered under the Covenant asking, in particular, wh'~h

specific rights, other than the rignt. of b.IluI.ll....c~, cuuJ.';\ 011 10 susp..ndec1.
They allo wished to know what the procedurel wel:'C u\ld"l which t.he oon"tltutionalitl'
of a proclamation of. mdrtial law ~ou~d be chftllenge~ befer. the Supreme ruuTtl what
the latter's role wa~ in ensuring compliance with ~rticle l, ~oraqr~ph 1, of thp
Covenant; and whether the l''l9ht of 1lAb.eALgQr~~1 CH an}' nther l:'1(jhr.8 had b••n
suopend~d since the entry into torc~ o£ the Covenant.

320. With retenmc:e to o.rticht 6 of the Covenant, ma:'1~' meinbers of the Committ,.,e
expressea concern about the repol:ted dt'at'.1" ':'f ~isappeaJ'al'l(~f.' of pertonll ullllting
from illeg~l octi~itieG ~arrifid out by the armad f~,r.es, the p'olic~ or vigilante
groups. In that connection, mern}.,.r,; wish·,d to know, iX\ particular, wh~t the
relatlonahip was b9tween the Civilian Hom6 Dflfence Fore•• , the CJtiaen Arme~ ForcQs
~nd the ~0"calle~ vigilante group$1 how many cases of extrajUdicial killinql and
abductions had been reported knd what the cur~.nt trendl ",ere in respect of such
abuses I how mi\uy human rights activists had b"lIn amonCjl tho victimlll how' many
vigilante groups were still ~ctive in the Phili~p'ine8' how many arrvNts and
pruAAcutions had bven undertaken for such vio\btions u~d with what results, wh~t

the fb,dings were oC thE! Inv8stigative Conlm issi 011 eltablilh.~ to inquire into the
Mendiola massacre ant'1 whethor that Commiulon's recommen(\ntions had been followed
up; whether tt was a fact lhe.t a member of the Govornment had created an
association that included sfveral vigilante groups an~, if ~o, whether such action
was compatible with a~ticle 28 of the Constitution and arti~le e of the Covenantl
what authorit.}· could order the dissolution of such groupsl and whether the
Government wa~, in fact, reconsidering the usefulness of such groups with 8 view to
their aboliti"n.

321. Members also wimhed to know what the infant mortality rate was in the
Philippin~~1 wh8t me6Aures had been adopted by the Government with respect to
publIc health and ~conoml0, 80ci81 and agrarian reforml whether the deatn penalty
for such crimes os subversion, insurrection or rebellion coul~ be iHtro~uced by a
simple legislative enactlnent despite the virtual abolition of that penalty by the
Const.itution; and wh\'lt.her the simple ban (~'lth.r['Q) imposed CB punishment 'Jpon
p~rents who killed their minor daughters or partners caught in sexual misconduct
was ~ot overly lenient and lacking in conformity with the provisions of article 6,
paragraph 1, of lho Covenant.

322. In connectJon with articlijs 7 Rnd 10 of the Covenant, m~mber. wished to know
what machinery had been establisheu for the prevention of torture end the
inveGtig3tion of complaints; whether additional steps were being contemplated by
tho Govenunent. to make its ef. f.orts agldnst torture or other inhuman or degrading
treatment more effective; and wlleth~r recently reported cases of torture occurring
during police ~nd military ltlterrogations had beftn appropriately investigatod, the
guilty punished and the victim~ compensated.

323. Aa regards artic19 9 ~f the Covenant, members wished to receive information
concerniny the practice of arbitrary detention in unauthorized places, particulRrly
1'1'i.1 itBI'y EH;' 1:\01 ishments I'lnd ~o-cl'\lled "safe houses"; the results of any
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inve.tigationJ into such abusesJ the measures being taken to ensure the
impl.m.ntatio~ of the guidelines relating to access to detaineeSI the protection
from intimidation of witnesseSI and the relati~nship between the Free Legal
A~liBtance Group and the armed forcRs.

124. Concerning article 11 of the Covenant. members of the Committee requested
clarification of the statement, in paragraph 102 of the report, that "a ~erson may
be imprilol1eCl 8S a pena.Uy fox' 8 crimo arhing trom a contractual debt".

325. With reflu-ence to art.icltt 12 of the Cove:1ant, memberfl of the Committee wished
to know what Ineasures had been taken to control the problem of forced evacuations
in the course of military operations and how such evacuees were assistedl what
procedure. w~re used .in relation to the transfer of certain tribes to reservations I

whether members 0% those tribes pftrt.icipat6d in the relftvant decisionsl and wheth~r

tb~ resurgence of arme4 conflict had le~ to the adoption of any limitations. on
qrounds of nation~l security. on the right to freedom of movement.

326. Reqarding article 13 of the Covenant. members of ~he Committee requested
cl~rification of the 90vornme~t machinery established for the expulsion or
do"ortatJ,on of aHons, such alii the pr.ocedures relating to the treatment 0 f' "boat
p~ople". and of the circumstances under which summary deportation could occur.

327. ~ith rofor8ne~ to article 14 of tl\e CovRnant, members wished to know what the
current structure of the judiciary was and whether i ts mCi)mhersh~p was tl'le same aN
under the Mareos regime, how the independence and status of magistrutes was
~s8uredl what the prospects were for the oompl~te restoratio~ of the competel~ce of
the civil courts.

328. As reqards article 15 of the Covenant, Clarification was rMqu~ste~ of the
scope of the 1Jl...~t. ..l.A.Q.tQ clause in Philippine law and of tho comp~tibility of
article 22 of th8 Revised Penal C01Q wit}l ~rtic18 15, p8rnqr~ph 1. of the Coven~nt.

32g. With reference to artlcl8s 18 and 19 of thm Covenant, members of the Committee
wished to receive additional information an the ~ormis~lble formR of prior
restraint on the freedom of speech and freedom of the prAss in the Philippines. In
connection with the "spiritul1l guidelines" l!Iessions provit.'ed lu Bo],cHers 8a part of
their trainlng. during Which thRy ware given "Bn und0rs~anding of the uniYers~l

concept of Ood as the source of ultimate goodnoms ~nd the true me~ning of lite". it
waR asked whether such training we" compatible with artiel., 18. para9f,,,ph 1, of thw
Covenant.

330. Referring to numerous ailturbinq reports of harossm"nt, per8e~ution and even
killJnq of trade unionists, journalists and human rights ~ctivist~ who were seeking
to work togethel', members of the Committee wilh~a to know Why tho$e ~8rticular

groups were havinq diff;culties, what steps the Government had taken to deal with
that situationl and how the laws prot.~ting freeClonl of association coulC] be made
more effective. They also wished to know which bodies were competent to rule on
tbe status of Qssociations and whether such bodies had discretionary power or w~re

subject to le9islative quldelines.

331. With regard to article 23 o! the ~ovenant, memberR askad whether divorce was
auth~rized ~nder Philippine law ~nd tequested clarificatio~ of the rules applicable
to the didBolution ~! marriage.

-74-



33? With reference to article 24 of the Covenant, members of the Committee wished
to know what 8ge limit had been set for joining the anti-insurgency force., what
age qroup the measures being taken to prevent children from participating in armed
conflict were intended to protect I what the draft age was for young menl whether
women were a180 subject to the draftl and whether any provisi~11 had been made for
conscientious objectors. Mem~ers also wished to know what the implications ot
child prostitution were in resp~ct of article 107 of the Child and ~outh Welfare
Codal whether article 110 of that Code, retarring to the employment ot children as
domestics, wa~ compatible with erticle 24 of the Covenant, what the minimum age was
for the employnlftnt of children I and whether Philippine legislation discriminated
between legitimate children and children born out of wedlock, particularly in
matters of inheritance.

333. Regarding lrticle 2& of the Covenant, members wished to know whether any
practical measures had been taken to implement article 2 (2e) of the Constitution,
which prohibits political dynasties.

334. In cunnectlon with arti~le 26 of the Covenant, members asked whether there was
any discrimination among citizens in the Philippines with respect to economic,
social or cultural rights ~uch ~s social security entitlements.

335. With reforenee to article ~7 of the Covenant, members of the Committee wished
to r~celve additional infurmation concerning the situation of ethnic, religious and
linguistic minorlties and about pending leqiYlation designed for their protection
and wished to know what opportunities the members of tribal groups in the
Philippines had to pr3s6fve their culture, to profess and practise their religion,
to use their lengu8ge an6 to maint~in th~ir ancestral lands.

336. In hex' reply to questions n~ised by members of the Committee concerning
articlo 2 of the Covenant, the represwntative of the State party explained
hypQthetically - in the ausence of any lit.igation involvJng the C~venant - that on
the baa!A of article V1II, section 4, paragrarh 2, and sBction 5, paragraph 2 (a),
oC the COflSt.l tution, !t. l10uld be asswner] that the Supreme Court would give the
Constitution priority over 8 treaty. It waG also cloar, however, pursuant to the
principle ~:J!....a.u.n.t...JiJ...tY..Allt".1 to which the Philippine. adhered, that the Covenant
formed part of the law of tho nation and cc.uld be invoked belorv the various courts
or administrative authoritiea, ~hiB had not yet occurred, as domestic laws covered
all the rights in it and the Covenant had itself only been in fotce in the
Philippines for less than two years. The ll-month delay between the Covenant's
ratification and entry into force was causRd by certain serious problems
encountered by the Government, which had made it impossible to deposit the
instrument of latiflc~tion with the Secretary-General of tte United Nations until
oight months after the palsnge uf relevant legislation. The ratification of the
Optional Protocol by tho Senate was expected soon.

33'1. ResponcHng lo questions concerning the Commission on Human ~ights, the
lepr8i~ntotiv0 explained that the Commission was an independent consti tutional body
wlth fiscal Autonomy and with powers to inveetigaLe all violations of civil and
political rights as well as power to issue SUbpoenas. Any finding by the
Commission on thr basis ot its own investigations and hearings of a prima facie
human rights viol~tion was referred for action to the city or provinci~l prosecutor
in criminal cases or to the civil courts. Pursuant to an agreement reached in 1988
b"tween thn Comnlisniou art~ the Depl'\ttment of Justice, the prosecutors employed by
the latter were prepared to bring legal actions on the basis of investigations
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carried out by the Commission. Where government rather than court action was
needed, the case was referred by the Commission to the relevant authorities. On
some occasions, the Commission had been able to extend protection to witnesses,
such as those testifying to the Lupao and Kalayaan massacres, and to relocate
certain other witnesses before either the army could detain them o~ rebel elements
attack them. The Commission on Human Rights also monitored the Government's
compliance with its human rights obligations and had appointed rapporteurs,
patterned on United Nations practices, to deal with such areas of concern as
torture, indigenous groups and the rights of the child.

338. The Commission's activities in promoting h~.an rights included the translation
into the national language of important human rights documents; distributing the
text of section 12 of the Bill of Rights, relating to the rights of the accused, to
every police station and barangaf assembly house in the country; hOlding human
rights seminars for prosecutors, judges, military commanders and officials, members
of the police force and non-governmental organizationsl assisting the Department of
Education and Culture in preparing a human rights curriculum for primary and
secondary schools; and preparing a weekly series of nation-wide radio programmes on
human rights. The Co~nission had also set aside a certain amount out of its annual
budget to assist the victims or relatives of human rights violations.

339. Concerning the Commission's relations with the military courts, the
representative noted that, to date, the Commission had filed 73 cases with the
JUdge Advocate General's Office and was following each case to verify the actions
taken. Thus far, six officers and soldiers had been found guilty of human rights
violations and had been either discharged from the service or reprimanded. Those
discharged had not bp-en exonerated and still had to face the complaint that: had
been filed against them.

340. While the Commission on Human Rights had recommended that President Aquino
should re~eal Presidential Decree No. 1850, as well ab other decrees that were
contrary to the Constitution, she had been dissuaded from taking such action by the
Secretary of National Defence and the Chief of Staff of the Armed Forces on the
ground that the time was not yet ripe for the outright repeal of such decr&es. In
fact, in the period between July 190~ and Au~ust 1987 there had been five attempted
~~~JitAt, Which had seriously threatened the Gov~rnment's stability. The Human
Rights Committee was established in Decemb&r 1988 and was responsible for assessing
and monitoring the human rights situation, advising the President on proper
measures for the further promotion of human rights and helping relatives to locate
persons believed to be illegally det~ined or who had disappeared. The Commission
and the Committee complemented and co-operated with one another.

341. Responding to the questions raised by members concerning article 4 of the
Covenant, the rapre&entative of the State party said that under the Constitution no
rights, other than the privilege of the writ of habeas corpu&, could be derogated
fro~ in cases of public emergen~y, and that derogation could only be for a maximum
period of 60 days unless that period was extended by Congress for reasons of pUblic
safety. Thus, the Constitution provided even greater protection of human rights in
situations of public emergency than the Covenant. The Supreme Court had ampls
powers to uphold the rights embodied in article 4 of the Covenant since it could
both rule 011 the constitutionality and validity of the acts of government officials
and review the sufficiency of the factual basis for proclaiming martial law or the
suspension of bAh§as corpus.
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342. With referAnee to questions rai.ed by members of the Committ.e cOllcerninq
article 6 of the Covenant, the representative of the State party said that the
Government of the Philippines was committed to resolving the outstanding cases of
disappeared persons and was in close contact with the Working Grnup on Enforced and
Involuntary Disappearances, which it wa. planning to invite to viait the country.
On 14 February 1989, the Commission on Human Rights had established a task force to
look into the 414 outstanding allegations of disappearances in the country, most of
which had arisen under the Marcos regime. It was a fact that at times the military
were the authors of disappearances, such as in the case of a genwral who had been
charged with the disappearance of four farmers in Agusan, but at other times rebel
groups were responsible or persons reported missing had merely fled to the
mountains to join rebel groups or had left the country. The protection of human
rights activists, journalists and trade unionists had been given attention by the
Commission on Human Rights, which had held a meeting with such groups. The
Commission had been informed of the death of a number of jovrna1i8ts and radio
announcers, most of whom were presumed to have been assassinated by New People's
Army (NPA) units or killed covering battles between the armed forces and the
r~bels. It would be unfair to conclude from such incidents that there were
widespread human rights violations involving journalists and activists.

343. The Mendiola Commissiu~., which had been established by the President to
investigate the confrontation that occurred in January 1987 between government riot
control units and a group of peasants in the Kapisanang Magbubukid Ng Pilipina.
(Association of Farmers of the Philippin~s), had recommended, in~[ alia, that all
members of the police forces and the military and all demonstrators who hau fired
ahots causing death or injury should be prosecuted, that the lead.r of the
demonatrators should be prosecuted for holding 4n unauthorized political meeting
and for instigating acts of sedition, and that administrative sanctions should be
applied against certain members of the security force. failing to disperse the
demonstrators with minimal use of force.

344. The origin of the Civilian Home Defence Forces, which consisted of private
armies and other armed groups popularly known as "vigilantes", could be traced back
to the MarCOG era. At first, they were no more than neighbou~hood patrols but
eventually they had been transformed into actual armed groups that often fought lhe
NPA rebels. The operations of such groups, although initially effective, later
gave rise to multiple abuses and the Commission on Human Rights had recommended
that they be dismantled. Article XVIII, section 24, of the Constitution also
provided that such groups be abolished and dismantled. The Civilian Volunteel'
Organizations and the Citizen Armed Force Geographical Unit were very different
organizations and met the criterion established in article XVI, section 4, of the
Constitution specifying that the Armed Forces of the Philippines should be composed
of a "citizen armed force". The Commission on Human Rights had been monitoring the
recruitment of members of the Civilian Volunteer Organizations as well as the
activities of the Citizen Armed For~e Geographical Unit to ensure that the previous
experiences with the Civilian Home Defence Force were not repeated. One hundred
and seventy-three members of the Geographical Unit had been dropped from the rolls
recently after being found guilty of various offences and five cases of alleged
human rights violations by members of the Unit were currently under investigation.

345. Although the Co"stitution allowed for the reimposition of the death penalty
for "heinous" crimes, the bills that had been introduced in Congress to that end
had all met with strong resistance. The preface to the 1988 edition of the Revised
Penal Code of the Philippines and Related Laws noted that "the 1987 Court abolished
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the death penalty" ~nd referenoes to that penalty would be removed when the Code
was reviled. Despite the poverty of a large ~ortion af thd population, reaultinq
from historic, 'ioeil\l ~md Itructul'al factors, anc:i its heavl· burden o~ foreiqn debt,
the Government of the Philippines was determined to work for a better future for
its people and waB waging 8 gigantic battle against poverty. The Constitution
provided that highest budgetary priority must bo accorded by the State to education
and the Congress had passed legislBtion making education f~ee up to the secondary
level. The Constitution also enjoined the Congress tn give higheat priority to the
enactment of measurea that protected the right of all people to human dignity,
reduced social, economic and political inequalities, and removed cultural
inequities by equitab~y diffusing wealth and political power.

340. With reference to questions raised by members of the CommJttee concerning
article 7 of the Covenant, tbe representative of the State party noted that the
Bill of Rights prohibited the use of force, violence, threat or intimidatJon
against detainees and outlawed solitary confinement, incommunicado or other similar
forms of detention, as well as secret d~tontion ~laces. The Constitution also
provided for compensation to victims of torture or 8imi~3r practices and to their
f~nilies. The Philippines had also ratified the Convention against Torture and
Oth~r Cruel, Inhuman or Degrading Treatment or Punishment and had already submitted
its initial report to the Committee ageinst Torturti. Although sporadic violations
of human rights did take place, tortur~ was not a widespread practice or policy,
even among the military. The top leadershJ.p of the military and po.11ce
establishments had declared on 6 May 1988, in a JOint Declaration of Undertaking.
that they would observe and strictly implement the Bill of Rights and the
guidelines of the Commission on Human Rights. The Commission and its regional
offices regularly visited places of detention in order to prevent che pra!tice of
torture and to recommend medical meaBUr"eS for those prisoners whose health had been
impaired by prolonged detention. Currently, the Commission had 190 CdSGS oC
alleged torture under investigation, Rome of which had arisen under the Marcos
regime.

347. Respondinq to questions raised by members of the Committee concerning
article 9 of the Covenant, the representative stated that the Commission on Human
Rights as well as a number of senators had conducted an investigation and
determined that the military did not maintain any "safe houses". This fact was
also confirmed to the Commission in writing by the Secretary of National Defence
and the Chief of Staff of the Armed Forces. The principles of the Miranda
uoctrine, relati,19 to legal assistance in cases of detention, were incorporated in
tha new Constitution under section 12 of article Ill. As noted in paragraph 336,
the protection of witnesses was one of the important fun~tions of the Commission on
Human Rights, whicn was seeking to deal with the continuing problem of the
intimidation of witnesses.

348. In replying to B question relating to liability to imprisonment for debt, the
representative explai~ed that the statement in the report concerning such liability
was in error. A ~erson was subject to imprisonment only where the sums of money
involved in the crime had been obtained under circumstances defined in article 315
of the Revised PQnal Code, such BS by swindling or by passing bad ~heques.

349. With reference to questions raised by members of the Committee concerning
article 12 of the Covenant, the representative of the State party said that forced
evacuations occurred routinely during military operations and incursions by rebel
forces. One report described 24 cases of forced evacuation, which had affected
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100 familie.. Other ca.e. of evacuation were being monitored by the Commission on
Human Righta and effort. were being made to obtain a'listance for the affactoo
perlon. f~om the Department of Health. the Department of Sociftl Services and
Development, and the local Red Cro•••

350. With regard to questions raised in connection with article 13 of the Covenant.
the repre.entative not.d that person. SUbjected to deportation orders could have
recourse both to administrative and 180a1 proceedi~9.' Althouqh the Presidant
could act summarily, through the Commission of Immigrat!vn in certain cales,
expUlsions were normally effected through lugal orders. In all circumstances, the
alieni concerned had the right at least to a summary h.aring. The Philippinus had
a very 90od sy,tem for the protection of refugees and there had been no instance in
which "boat people" requ••t1nq political asylwn had been iJeported.

351. Turning to question. raised by members of the Committee concerning article 14
of the Ce"venal,t, the repre.ent3tive of the State party laid that lubseq'lent to the
reorganiRation of the Supreme Court in 1966. only 6 of the Court's previous
memb.rship of 15 had been reappointed. President Aquino had ftppointed to the
Supreme Court porsons of known probity, integrity and independence in the hope that
the poople's confidence in the jUdiciary would be rAstored. Article VIII of the
Constitution contained numeroul guarantees of the independence of the jUdiciary,
including security of tenure of Supreme Court and lower COUlt judges until the 8ge
of 70, their irremovability except by Congress through the impeachment procassl end
the establi~ru~ent by law of judicial salary levels, which were not subject to
reduction. Tho original and appellate jurisdiction of the Supreme Court was
established by the Constitution and could not be diminished by ConqresB or by the
President. Victims of human rights viol aUons could appeal to the courts, which,
under the law, were obliged to render th.ir decisions within a gJven period of
time. JUdicial reforms were also beJ.ng introduced currently with a vi~w to
improving the administlat!on of justice.

352. Regarding the scope of the gx post fecto clause in the Constitution. the
representative explained that that clause was fully compatible with ar'ticle 15,
paragraph 1. of the Covenant since it applied the benefit of any law imposing
lighter penalties for a crime to persons who had previously received harsher
sentences.

353. Turning to questions posed by members of the Committee concerning artiCles 18
and 19 of the Covenant, the representative of the State party said that, under the
Constitution, freedom of religion was guaranteed and the principle of separation of
Church and State was adhered to. The teaching of religious precepts to members of
the armed forces and the police was not regarded as posing any problems since the
preamble of the Constitution itself referred to "imploring the aid of Almighty God"
and since 90 per cent of tho country's population was Christian. Freedom of speech
and of the preBs wos guaranteed under the Constitution. "Immoral doctrines" that
did not enjoy such protection were ideas contrary to universally accepted standards
of morality such as the advocacy of aS6~ssination or wanton killings.

354. As regards questions raised under article 22 of the Covenant, ~he

representative said that the issuance of guidelines relating to freedom of
association fell within the competence of the government deparbment within whose
province a partiCUlar association fell. Thus, trade union matters, for example.
came within the purview of the Ministry of Labour.
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J. 355. Turning to qtJestions rai~ed by members of the Committee concerning article 23
of the COV9nant, the represe~tative of the State party said that the fundamental
equality between men and women was explicitly stipulated, for the first time, in
the 1987 Constitution and a number of inequitable provisions of earlier laws were
eliminated. Although the new Family Code did not provide foe divorr.e, there were
now expanded grounds for legal 'paration, defined as "separation of bed and board
but no dissolution of marriag, and the Code eliminated inequality between men and
women, w~th regard to the grounds for legal separation. Annulment was aloo allowed
under certain circumstances and women who had obtained a foreign divorce now also
enjoyed protection. The current cballenge was to translate the various legal
provisions into reallty. While there had been great improvement as regards the
proportion of women in high positions in the Philippines, notably within the
jUdiciary, the overall progress that had been made in ~st~blishing equality between
men and women was far from satisfactory.

356. With reference to questions raised by membery of the Committee concerning
article 24 of the Covenant, the representative of the State party said that the
Government was taking ~teps to ensure that the civilian population, in particular
children, were not involved directly or indirectly in armed conflicts. Such
measures included the transfer of families to safe areas. Since there was no
conscription in the Philippines, it followed that women WAre not liable for
military service. Under the Constitution, conscription could be introduced in the
future by law "to randet personal, military or civilian service". This provided a
possibility for alternative service for conscientious objectors.

357. The Labour Code established various parameters relating to employment,
including the minimum age for children's employment, working hours and security,
but there was a gap between reality and that law. In urban areas, owing to the
economic situation resulting from poverty, children were often found begging,
guarding parked cars and selling flowers, cigarettes and other articles. The only
choice provided by that stark social reality was between ignoring the enforcement
of the Labour Code or preventing children from earning a living. The sexual
exploitation of children was also a painful reality that resulted directly from
poverty. ~he Government weB currently advocating the establishment of an
inter-agency task force, under the dirAction of the Council for the Welfare of
Children, to monitor and ass&ss re1ularly the child abuse situation; to facilitate
the task of social workers in preventing child trafficking; to propose stronger
penalties for child violators I to ensure strict enforcement of the laws on street
childr~nl and to develop programmes to strengthen and enrich the values of family
life and economic and social productivity_ The Congress ,'as also considering
various bills to protect children against exploitation.

358. The new Family Code discriminated 1n favour of legitimate children only in
respect of inheritance, providing that illegitimate children recognized by their
father were entitled to inherit one half of the amount received by legitimate
children.

3~9. With reference to questions raised by members of the Ct.nmittee concerning
article 27 of the Coveuant, the repreBentativ~ of the State party noted that a
registry of ethnic, religious and linguistic minorities in the Philippinas included

're than 100 groups, which were raferred to in the Constitution as "ethnic and
'tural minorities". All of the protections guaranteed by the ConGtltution were

.~plicable to such groups ~nd spacial offices and agencies had been established to
implement their rights. In recognition of the rights of cultural minorities and
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indigepous populations, two autonomous regions had been established in the
Cordilleras and in Muslim Mindanao with powers to legislate on matters concerning
sources of revenue, ancestral domain and natural resources, personal and family
relations, urban and rural planning t economic and social development, tourism
development, educational policies and the preservation of cultural heritage.

360. In conclusion. the representative of the State party noted that, considering
the deeply rooted nature of the problems confronting the Philippines, the
three-year period of transition that had passed was clearly too short for
eliminating all the sources of human rights violations. Her country had
nevertheless come before the Committee and had given it a full account of the
measures it had taken and hoped to take in the future to that end. There could be
no question but that har country's current political leadership was in full accord
with the provisions of the Covenant and that the Philippines would continue to
advance on the human rights front in the years ahead. The good advice and
r~commendations of the members of the Committee would be transmitted for
consideration to the Government of the Philippines.

361. Members of the Committee thanked the Philippine delegation for providing
useful and detailed answers to the questions that had been revised, and especially
for its frank and honest attitude in recognizing the human rights problems that
existed in the country. The Government had clearly made comme~dable efforts during
the current difficult stage of transition from dictatorship to democracy to
safeguard human rights. At the same time, members pointed to a number of areas of
continuing concern, including the virtual omnipotence of the PhilippinB security
forces and the inadequate jurisdiction of the ordinary courts, in particular owing
to the non-repeal of Presidential Decree No. 1850, with respect to human rights
violations by members of those forces; the continuing existence and activities of
paramilitary groups; the rising number of torture victims: the threats to lawyers
and other hl~an rights advocates; discrimination against illegitimate children; and
the situation of ethnic and linguistic groups whose land had been taken over by
agricultural enterprises.

362. In conc~cding the consideration of the initial report of the Philippines, the
Chairman thanxed the Philippine delegation for participating in an extremely
constructive dialogue and for its major contribution in that regard.

363. The Committee ~onsidered the second periodic report of New Zealand
(CCPR/C/37/Add.8), including the reports of Niue and Tokelau (CCPR/C/37/Add.l1
and 12) at its 888th to 891st meetings. h~ld on 4 and 5 April 1989
(CCPR/C/SR.888-891).

364. The report was introduced by the representative of the State party, who
referred to a number of important recent developments, inclUding the termination by
the Constitution Act of 1986 of the residual power of the United ~ingdom Parliament
to enact law Cor New Zealand; the extension of the jurisdiction of the Waitangi
Tribunal by the Treaty of Waitangi Am~ndment Act 1987; and the declaration of
Ta Reo M~Qri, pursuant to the Maori Language Act, as an official language of
~ew Zealand. The representative also noted th~t, since the sum~ission of the
r~port, a white paper containing a draft bill of rights had been pUblished. but
that a large majority of the submissions received during the extensive process of
consultatioll had not favoured the proposal to entrench it into New Zealand law.
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Accordingly, the Justice ard Law Reform Committee to which the white paper had been
referred had concluded that New Zealand was not yet ready for an entrenched bill of
rights and had recommended its ena~tment in the forln of an ordinary statute.
Additionally, he btated that the Governmexlt had decided to accede to the Optional
Protocol; that it had intrOduced ~~gislation in 1988 to ensure full compliance with
all the provisions of the Convention against Torture and other Cruel, Inhuman or
Deqtading Treatment or ~unishment so as to be able t~ ratify it as soon as
?ossiblel that a separate human rights section had been established within the
Ministry of External Relations and Trade; and that his Government was devoted to
the needs and aspirations of the Maori people and had therefore restructured the
Ma~ri Affairs portfolio.

365. With regard to Niue and Tokelau, the representative explained that, while Niue
was a self-governing country in free association with New Zealand, Tokelau remained
New Zealand's last Non-Self-Governing Territory. He reaffirmed New Zealand's
commitment to assisting Tokel~u towards greater economic self-sufficiency and
self-government, while respecting the wish of th~ islaaders to r.etain their
constltutional links with New Zealand.

Constitutional and legal ffNroework witvin which the Covenant .is implemented

366. With reference to that issue, members of the Committee wished to know whether
th& Covenant had been resorted to by the courts for interpretative purposes or
otherwise, since the Covenant was not directly applicable as a law; what the
current state of pUblic debate was on the need for a bill of human rights and what
the Government's p~blic information activitieR wero i~ that regard; how soon such a
bill of rights might be enact~dl whether there had been new developments since the
submission or the report in respect of the ena~cment of the Imperial Laws
Application Act and the removal of the right to appeal to the Privy Council; and
whether the population in Niue spoke a language of their own and, if so, whether
the Covenant had been translated into that language. They also wished to receive
information on factors and difficulties, if any, af'!cting the implementation of
the Covenant; on activities relating to the promotion of greater public awareness
of the provisions of the Covenant, in particular with regard to the teaching of
human ri9hts to police officers, members of the armed forces, civil servants,
dc~tors and social workers as well as to Maoris and Pacific Islanders; whether the
people in Niue and Tokelau had been adeq~ately made aware of their rights under the
Covenant; and what kind of pUblicity the second periodic report and its
consideration by th~ Co~ittee would be given in Now Zealand.

~67. Commenting on the draft bill of rights, members wishee to know whether it was
planned to incorporate the provisions of the Covenant into the bill all at once or
only gradually: the extent to which the Government's position had been influenced
by the public debate; and why further public education on the irsues was considered
necessary. They also sought further informalion on how differences between the
Committee'S jurisprudence and that of rew Zealand's jUdicial branch were dealt
with; whether New Zealand intended to maintain its rV6ervations to the Covenant;

£ther any reservations were cOltemplated in ratifyinl the Optional Protocol; and
why the Privy Council link had been abolished. Additionally, they wished to know
what the status of the Treaty of Waitangi was within the legal structure of
New Zealand; what means were available to the Maori people for ensuring full
compliance with the provisions of that Treaty; what the practical effect of merging
the Human Rights Commission and the Race Relations Office would bel and what
functions the Special Commissioner for Maori Affairs would have.
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368. In connection with the International Terrorism (Emergency Powers) Act 1981, it
was inquired what the criteria were for defining an act of international terrorism,
whether any such state of emergency had as yet been declared under the Act' whether
any of the rights provided for under the Covenant would be IUlpended in the event
of a state of emergency, and how the provision relating to the punishment of acts
committed outside New Zealand could be enforced. Members allo sought clbrification
as to why the Act allowed for a declaration of emergency for 1011 subltantial
reasons than those set out in article 4 of the Covenant.

369. Resp~nding to questions raised by members of the Committee, the representative
of the State party drew attention to the case of Department of Labour v.
Latailakepa (1982), where the Covenant had been invoked as the basis for a broader
application of domestic leginlation. The Imperial Laws Application Act had been
adopted on 28 July 1988 and had entered into force on 1 January 1989. A report on
the restructuring of the New Zealand courts recommending the abolition of the Privy
Council link had been issued ~y the Law Commission. The Commission had also
recommended, inter alia, that the Cwr~~nt Court of Appeal should be t~conltituted

as a Supreme Court that would constitute the final appeall bc-ly.

370. Replying to other questions, the repre.8ntative pointed out that the Human
Rights Commission sought to promote greater public awareness of the provisions of
the Covenant through a variety of means, particularly through various
publications. Details concerning activities directpll specifically towards the
Maoris and the Pacific Islanders, such as the Meori tranllation of the Covenant and
its Optional Protocol, were includ~d in the Commissi~n's annual report. Human
rights education was provided at schools I!uld universities, including courses in
human rights and ethics for doctors, and the Ruyal New Zealand Police College
provided human rights training to police officers. The queHtion of civil and
political rights in Nlue had been discussed during pUblic meetings held recently by
the Constitutional Review Committee in the villages and the Committee planned to
propose the inclusion of specific provisions in the Constitution providing for the
protection of such rights. The provisions of the Covenant were a regUlar topic of
considerati"n by the traditional and governmental authorities in Tokelaul they had
been translated into Tokclauan and distributed to those in positions of authority
and to the public at large. The translation of the Covenant into Niuean could be
recommended to the Government of Niue. As had been the case with respect to
New Zealand's initial report, the Ministry of Foreign Affairs intended to pu~lish,

for wide distribution, a document containing both the second periodic report and
the New Zealand dAlegation's replies to the questions raised.

371. In reply to questions raised in connection with the draft bill of rights, the
representative recalled that, in the course of consultations on the white paper
published in 1985, many had argued that the common law already contained human
rights precepts and that the independence of the jUdiciary 911aranteed the
preservation and develupment of those precepts. The lack of consensus had been the
decisive factol' in taking the decision not to approve the bill of rights as
initially prvposed. Currently, there were some plans to adopt a bill of rights as
8 "supreme law" through a provision establishing that it could be repealed, amended
or modified only by a law adopted in Parliament either by 75 per cent of its
members or by a majority poll of those voting, but that idea had run into
opposition both within ~nd outside the legislature. The fact that there were no
specific limitations to Parliament's authority to amend the bill of rights did not
meAn that Parliament could encroach on fundamental rigilt~.



372. Responding to other ~uestions, the representative stated that the idea of
merging the Human Rights Commi.sion with the fiaCD Relations Office had arisen from
a rvcommendation mad~ by the Race Relations Concilibtor, who had noted a certain
deyree of overlappin~ in the jurisdiction of the two offices. However, that plen
did not imply that tne separate functions would actually be merged. New Zealand
had not fet had any experience of domestic terrorism and the broad scope of the
International Terrorism Act had been determined by the desire to control
international terrorism. No state of emergency had ever bv.en declared since the
enactment of that lagislation. A large-scale )ublic debate had preceded the
enactment or the provisions of the Terrorism Act relating to the declaration of an
emergency and the process had resulted in considerably narrowing the grounds
constituting a sufficient basis for issuing such a declara~ion.

Self-determination

373. In connection with that issue, members of the Committee wished to know
New Zealand's position with regard to the self-determination of the peoples of
South Africa, Namibia end Pal~stine and inquired whather New Zealand had taken any
measures to prevent public and private supporL for the apartheid regime of
South Africa. They also asked whether there were any provisions for periodi~

consultations in respect of Tokelauan self-determinationl whether the Government
envisaged an association with Tokelau similar to that with Niuel and whether the
various statements in the report relating to New ZAaland also applied to Tokelau
and Niu~. Further information was also sought re9arding the increase in the
population of Tokelaul regarding Tokelau's share in the fishery treaty; and
regarding the Devolution Programme that sought to restore autonomy to the Maori
people.

374. In his reply, the representative of the State party said that New Zealand had
ronsistently condemned ARarth.id, had supported the creation in South Africa of a
multi-raclal State based on equality, non-discrimination and mutual respect, and
had to that end contributed regularly to the United Nations Trust Fund for
South Africa. His Government had also given effect to all the measures against
South Africa recomm~nded by the Commonwealth as we:l as to the sanctions prescribed
in va~ious Security Council resolutions. The arms embargo was strictly .nforc6d
and since 1987 all existing export and import prohibitions rolating to South Africa
had also been applied to Namibia. Various economic and commercial measures to
prevent support for the apartheid regime had been instituted and New Zealand was a
participating member of the Intergovernmental Group to Monitor the Supply and
Shipping of Oil and Petroleum Products to South Africa. New Zealand regarded the
South African occupation of Namibia as illegal and supported Security Council
resolution 435 (1978) aB the nnly satisfactory basis for a settlement. It
recognized the United Nations Council for Nemibia as the only body legally entitled
to nnminister Namibia until the Territory attained genuine independence.
New Zealand had consistently taken the position that Security Council resolution
242 (1967) provided the basis for a just, durable and comprehensive settlement in
the Middle East and considered that a key element in the negotiation of such a
settlement had to be the realization of tho rights and a~pirations of the
PBlestinian people, in particular their right to self-determination.

375. Replying to questions raised in connection with Niue and Tokelau, thp
representative pointed out tl&at periodic consultations on the question of TQkelauan
self-determination took place within the framework of visits every five years by a
Unite~ Nations Special Committee concerned with the implementation of the
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Declaration on the Grantil1g of Indeplndlnal to Colonial Countril' and Peoples.
Under a formal consultation eyetem, the leadlrs of Tokelau made regul~r viaits
every three year, to Wellington for direct dilcul.ionl with the Government. Therw
were ~l.o periodic con,ultation. through glnlral melting, (lAnA) of the plople of
Tokelal in their own Tlrritory. Thl ~okelauana had madl it all~r that for the ti~1

being ~hey wilhed to retain thl linkl tblY cll~rently had with New Z.~land. Many
young people from Niue who came to New Zeal~nd ~or higher educatlon did not \'eturn
to their illand, wherea. mONt Tokelauans ev.ntually went honle. That e~~lained why
the popul.~ion of Niue had luffered a Ilriou, declinl, while that of Tok.lau had
not. The Tokelau ZOO-mile lone was not one of thl bItter fishing ground. and
the~efore wa. le8s likely to be attractive to other countries. A substantial body
of New Zealand law and pract; lated to Niue and Tokelau, but there wer~ also
marked differences.

Non-discrimination and e~ullit¥ of th' sexe.

376. With reference to that issue, menlbers of t.he Committee wished to kno'" whether
there was any general statutory prohibition of Oilerimination on grounds of
politic.l or other opinion, language, property, .eK and birth or other statuB1
whether the ProceedingB Commissioner of the Human Rights Commission had exclusive
powers to bring cases befor. the Equal Opportunitie. Tribuna11 whlthlr the parties
could appeal an adverse Commismion d.c18ion1 in what respects the tights of aliens
were restricted al compared with those of citizen" and what the re.ults had been
of the pOBitiv~ programme of appointments of women to senio1' positions within the
public service and to public boards and committee.. Further information wal sought
regarding equality of the sexes in the fields of education, occupation and public
life in Niue and Tokelaul regarding measures taken with respect to paid mat~rnity

leave, and regarding New Zealand's re.ervations to the Convention un the
Elimination of All Forms of Disorimination against Women. It was a180 aaked
whether Maori women, as a minority, suffered broad discrimination1 whether certain
Maori and Tokelauan traditions discriminated against women, and whet.her schools
continued to e·tist for the education of a single sex, race or religion.

377. In his response, the representative of the State party laid that the gener81
statutory proh'bitions regarding discrimination were to be found in the H~~n

Rights Commission Act 1977 and the Race Relations Act 1977. There was no specific
statutory prohibition relating to politic~l or other opinion, language, prope~ty or
birth, but that did not mean that discrimination on such grounds either existed or
was permissible. Legislation extending the judsdiction of the Human Rights
Commission to new grounds of discrimination would probably be introduced later in
1989. The H'Jrnan Rights Commission did not have exclusive powerG to initiate
actions betore th9 courts, since actions could also De ini~iated by the injured
parties if the Commissioner or the Commission decided that their case was without
merit. Aliens could not vote unless they wer~ permanent residents. There were few
legislative restrictions on the type of work aliens could seek. Social security
benefits were determined on the basis o[ re~idence, ~ot citizenship.

378. In reply to other questions, the r~presYntative explained that, through the
equality Management Programme, which Ieatured training and various career advisory
services, womer.l had made inroads at the middle management level, although their
representation ~t the senior management level remained low (8.4 per cent of the
total). The State Sector Act 1988, instituting equal employment opportunity
programmes in departments, was expected to increase the number of women in senior
manrJement posts and on departmentally controlled boards and committees. There
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"el", no laws dhcriminatinq between the Bexes In Nlue anc1 Tokulau. There were
140 female qovernment employees compared with 235 male in Niu8, 8n~ 70 of a total
ot 190 in Tokelau. Most vi~laqes in Niu8 had well-or9anized women's groups and a
Nationol Council of Women had been ftstbb~i8hed in 1986 to make womon aware of their
potential and to provide theffi with bu&i~eS8 trainlnq. Representatives of women's
orqanization8 had also bfiqun to participate in the G~nera1 Fono. A special Maori
Won,en '0 Secretariat had bAen set up to carry out proqrarnmes .tn areas Whflr& Maori
womon were at 8 disadvantaqe. While oertain M~uri or Tokelauan customs coulc1 be
oharacterized as discriMinatory, Any measuros taken to eliminate discriminatory
traditions ha~ to be belancse 8qoinst the importance of rediscovering their culture
and lan;u8ge. There were no 8choo!s open exclusively to the fnajority r~ce, but
some Ichools for certain minority races hftc1 been established. Notification had
been sent to the Sicretary.·General of. the with~rawal of the rEts~rvation to the
Convention on the Elimlnation of All Forms of Discrimin~tion aqainnt Women
concerning the employment of women 1n underground mines.

Right to life

379. With regard to that issue, members of the Commltep wi~heu to reeelve
additional information concurninq article 6 of the Coven~nt in the li~ht ef the
Committee's general comments Nos. 6 (16) and 14 (23) Rnd regarding the
comprehensive accident compensation scheme mentioned in the report. ~hey also
inquired whether the Gov~rnment had reached any conclusions in respe~t of tho
abolition, under the Crimes Act, of the death pen~lty for treason. Additionally,
it was asked why post.-nata! mortality was almost twice ao high among the Maori
people a~ amonq other groups.

380. l~ his reply, the representative of the State party referred to tho
Nnw Zealand Nuclear-Free Zons and Dioarmament and Arms Control Act u~ ],987, which
banned nuclear weapons from New Zealand, and noted that his country was A sthunch
advocate of the Treaty of Rarotonga and had strongly supported arms reduction as
well as resolutions on a comprehensive nuclear test-ban treaty. The Governmont
intended to abo1is~ tho death penRlty for treason in a new Crimey Bill to be
introduced shortly and Q bill on the total abolition of the death penalty had
recently been referred to a Select Committee of Parliament. The higher post-notal
mo~tality rate for Maori children was the repu1t of their mothers' hav~n9 been
exposed to risk factors such as early procreation, lower soclo-economic status,
smoking and a reluctance to use health services. The Health Department was seeking
to deal with the problem through the establishment of bicultural services. The
common law system under which compensation for pffrsonal injury or death had been
treated earlier had pro\ed to be unfair, since it depended on proof of negligence.
Under the new scheme, the need to prove negligence had been eliminated and small
amounts of compensation were also provided to all dependants.

381. With reference to that issue, members of the Committee wished to know whuthor
the police complaints authority had investi?ated any complaints of misconduct since
its establishment and,' if so, with what results; whether there were any concrete
plans for abolishing corporal punishment in schools through the amendment of
section 59 of the Crimes Act 1961; whether complaints had been made or disciplinary
actlon taken against teachers who used corporal punishmontl what the actual
experience, if any, had been in respect of allowing greatp.r conlect between prison
inmates of different sexes and permitting femnle inmates to be under the charge of
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male prilon officerll whether th~re wal any ~ift.rence in the treatment of
prl10nerl on the bl.il ot their ethnic or racial bl~kqro"ndl what the aver~ge

periud of pre-trial ~etention wa" how quickly after an arre.t ft. perlon'. family
wa. informedl how loon after arrelt a p.r.on coul~ contact a lawyerl what the
actual experience had been with the application of Nentenc~1 involving community
carel and what percentage of criminal ottender. wa. Maori. Member~ al.o wilhe~ to
know the extent to which regUlation lt7 of the Penal Inttitution Re~ulation. wet
conli.t.nt with article 10, paragraph 2, uf the Covenant an~, in p.r~icular, what
Ipecific criteria were u.ed by the SecretalY of State to ~etermine th.t it woul~ be
in the belt intere.t. of priloner. under 20 yearl of age to mix with prllon~rl over
that agel whether the parenta of the ju~enile prilonera involv.~ were ao lnformedl
and whether the decision. of the Secretary of State in that regard could be
reviewed by the courtl.

382. Further information wal al.o requested concerning the Ininimum age for criminal
relponllbilltYI the practice relating to the remand in custody of perlonl between
17 an~ 20 years of age, the re.sons for exten~ion of the 7-year requirement for
eligibility for parole to 10 years, and tLe current statu. of the Mental H.alth
Bill.

383. In hi' reply, the representa~ive of the State party stated that the police
complaints authority had come into exiltence on 1 April 1989. The justification
for the ule of force by teacherl, contained in the Crime. Act of 1961, woul~ be
eliminated by the propo.ed new crime bill. No complaintl regarding corporal
pu~i.hm.nt by teacherl had been received by the Human Right. Commission, the
Ombudsman or the Oepartment of Education. Regar~ing contart between prison inmates
of different sexel, the re~relentative explained that the different needs of female
inmate. and the gender imbalance in the overall pri.on population made such a
mixing unfeasible for the time being. However, the employment of officers of the
opposit~ s.x was considered valuable in redres.ing the locial balance in prisons.
New Zealand had reserved the ri~ht not to apply articl~ 10, paragraph 2 (b), of the
Covenant in circumstances whvl'e the shortage of suitable facilities ma~e the mixing
of juvenile an~ a~ults unavoidable. Where only minimum security was required,
ol~er and younger inmate' were mixed, since it was felt that the former had a
stabilizing and beneficial influence on the latter. Although there was no
statutory limit on pre-trial detention under the Crimes Act of 1961, the detftinee
ha~ to be brou?ht before a court as soon as possible. The average p~riod spent in
custody after arrest was lels than two weeks. Imme~iately after arrest, a lawyer
or family member could usually be contacted and a perlon in custody ha~ the right
to communicpte with hiB solicitor as soon a8 practicable after being brought to a
police station. Community care lentences - under which the offender ha~ to Ipend
periodR of up to 12 months in programmes that inclu~ed placement. with appropriate
roligious or ethnic group. or indivIduals - remained infrequent because they
required fundIng from community sponsors. It had been resorted to in only
1.2 per cent of the 50,000 cases handled between October 1985 and March 1986.

384. Responding to other questIons, the representative stated that the Mental
Health BIll was currently before the Social Services Committee in Parliament.
Persons between 17 and 20 years of age ~ould be released on bail under some
arrangement that seemed appropriate, but they could also be detained in prison or
remanded in the custody of the Director General for Social Welfare if there were no
other desirable alternatives. The introduction of tougher legislation regarding
eligibility for parole had been deomed necessary in view of the rapid increase in
violent crimes of all sorts, especially sexu~l offences. The proportion of Maoris

-87-



in the prison population was 18.8 per cent. Much thought was being given to ways
to re~uce that number an~ to fin~ing solutions other than imprisonment to the crime
problem involving Maoris, since prison often le~ to reci~ivism.

Right to a fair triol

385. With regar~ to that issue, members of the Committee ~lBhe~ to rec~tve

a~~itional information on article 14 in the light of th~ Committee's general
comm~nt No. 13 (21) and inquired as to the current status of th~ Legal Services
Bill. It was also aske~ whether the constitutional provisions concerning the
security of teJure of Supreme Court judges applie~ to other judge~.

386. Responding to questions raise~ by members of the Committee, the repr~sentative

of the State party srid that equal access to the courts was fun~wnental to the
New Zealan~ system. High Court ju~ges, who were appointe~ by the Governor General,
could serve until the age of 72 an~ ha~ their salaries pai~ by permanent
appropriation. Similar provisionG existe~ for ~istrict courts. Both
constitutional an~ parliamentary practice protected the impartiality of justicG
and, under the Cl·imes Act, a jUdicial officer acting or failing to act on the basis
of a bribe was liable to 14 years' imprisonment. An interpreter was always
available when needed. The rights of detainees were set out in writi~g in police
stations in eight languages. Accused persons who could not afford B legal defence
were eligible for legal aid. A preliminary draft of the Legal Services Act was due
to be introduced in Parliament in 1989.

[[,edom of moyem,nt and expulsion of 8~~

387. With reference to that issue, members of the Committee wished to receive
lnfol'mation on the posit!"n of aliens, pursuant to thu Committee's general comment
No. 15 (27). Membors also inquired whether all appeals against removal or
deportation orders ha~ suspensive effect; whether any persons had been deported
from New Zealand pursuant to orders issued undel section 72 of the Immi~ration

Act 1987; and whether there was any jurisprudence regarding appeals on humanitarian
grounds.

388. Responding to the questions raised in connection with the position of aliens,
the representativft of the State party explained that under New Zealand law no
distinction was made between citizens and non-citizens as regarded access to the
courts. One of the safeguards contained in the Immigration Act 1987 against
arbitrary or abu~ive action in immigration decisions affecting aliens was the
provision that any arrested alien had to be brought before a jUdge within 48 hours
to determine whether his detention waG lawful and neoessary. All appeals againGt
removal or deportation had suspensive effect under the Immigration Act and no
person thus far had been deported pursuant to an order under section 72 of that
Act. An advisory panel on humanitarian appeals had been set up within the Ministry
of Immigration. New Zealand was a party to the Convention on the Status of
Refugees, which provided that persons who did not fall precisely within the
definition of a refugee could neverthele~s be permitted to remain in the country.

389. In connection with that issue, members of the Committee wished to receive
information on article 17 of the Covenant, in the light of the Committee's general
comment No. 16 (32). They also wished to know the implications for the protection
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of privacy of the revocation of the provisions of the Food Act 1981 and the
Medicine. Act 1981, which had made it an offence for officers to divulge
information obtained in the course of their dutiesl what the current situation was
in respect of the enactment ot legislative reforms in the area of data privacYI and
how a person's rights under article 17 in that regard were guaranteed pending the
enactment of ~ew legislation. Regarding data privacy, iL was further asked whether
th~~e had been any reports from private citizens of abuses relating to personal
data stored in private data banksl whether there had baen any requests from persons
interested in galning access to data bases or correctinq data and, if £0, how such
request~ had been handledl whether any reference had been made in the pending
legislation on privacy to the obligation ~f correcting erroneous data, what
function was to be played by the Wanganui Computar Centre, and under what
circumstance. acceSB to personal inlot"mation in cases of public interest would be
authorized undYr the planned legislation. Members also requested further
information concerning the interception of private communications and about legal
provisions relating to homosexuality.

390. Responding to questions raised by m~mb8rs, the representative of tha State
party said that the Government proposed to introduce a Data Privacy Bill in 1909
that ~nvisaged the appointment of a commissioner whose functions would include
monitoring and auditing personal datB bases for compliance with data principles,
dealing with disputes by Mediation or netermination, enforcing rights of access to
and correction of data, making recommendations, developing specific codes for
pdrticular industries, such as credit reference agencies, studying the impact of
future technology; examining proposed legislation, and encouraging self-regulation
and co-operation. The Minister of Justice had endorsed the suggestion that the
commissioner should be a part of the Hlunan Rights Commission. Although New Zealand
did not yat have specific data proteation legislation, there were provisions in
various instruments, 6uch aR the Social Security Act of 1964, for example, which
protect~d personal information. Th~re were also civil remedies such as those
relating to defamation and negligence. In addition, the Department of Justice was
currently considering, with a view to future action, the 1988 final report of the
Search and Warrants Committee. Both the Human Riqhts Commission and the Ombudsman
could monitor the protection of the right to privacy in their resp~ctive

jurisdictions. The Office of the Commissioner of Security Appeals, established
under the New Zealand Security Intelligence Act of 1969, could inquire into
complaints against tha Service and, with rare exceptions, individuals ware entitled
to request authorization to copy personal information stored Lt the Government
Information Centre. In proposing to expand some clauses of the Official
Informatlun Act OL 1982, the Information Authority had recommended that it should
be stipulated that, subject to tho consideration of relevant factors, the public
lntere6t In the disclosure of information could outweigh the interests of privacy.
The revocation of the Food Act and the Modicines Act had not given rise to any
problems, since complaints of alleged improper disclosure of information could be
directed to the Ombudsman or the Department concerned. The earlier law relating to
homosexuality had not expressly condemned homosexual conduct between women. The
Homosexual Law ReforM Act had eliminated the discrimination in that respect against
men.

-89-



[lA.dom of religion and-Axpr.ssionl prohibition ot propaganda fgr_~~
ingitement tg natignal. [agial gr rlllg~QYs hatred

391. With regard to those issues, members of the Committee wished to receive
information on the rol~ and function of the Information Authority eRt4blished under
the Official Information Act of 1982, in particular whether the Official
Information Amendment Act of 1987 had extended the life of the Authority beyond
June 1988 and, if not, whether any other arrangements had been made for the
continued discharge of the relevant functions. Additionally, it was asked how many
complaint3 had been received in connection with the implemeutation of the Act since
its promulgation, and whether it provided adequate protection against undue public
exposure of ~orking documents and information. Additional information was also
requested on the implementation of article 20 of the Covenant. Membero also wishe~

to know whether there nad been any monopolistic tendencies in respect of the print
and electronic media, whether the Prime Minister could prevent the mass media from
pUblishing any information that in his opinion might be connected with terrorism;
whether blasphemy was defined as a criminal offence in the Crimes Act 1961; whether
natural and legal persons received the same treatment under the defamation laws;
and what authority was responsible for censoring television programmes.

392. In his reply to questions raised in connection with the Official Information
Act, the representative of the State party explained that the Act did not provide
for the right of access to information as such but only for a gradual increase in
the availability of information. Thus, a person who had been denied access to
information could not request the courts to order such access. The Official
Information Act was widely used and government departments were inundated with
requests for information. Following the entry into force of the Official
Information Amendment Act of 1987, the Government had decided to transfer the
functions of the Information Authority to the Department of Justice. In response
to criticisms that the earlier Act had allowed some departments to delay responding
to requests for information and had given individual Ministers the power to veto an
Ombudsman's decision to release information, the Amendment Act of 1987 had
established time-limits for responding to requests for information and provided
that the approval of the entire Cabinet was required to override an Ombudsman's
recommendation. The Act also established certain grounds for withholding
information and contained provisions for protecting the political neutrality and
freedom of expression of Ministers, officialB and employees, and for protecting
them from undue ,ressures.

393. Responding to other questions, the representative stated that there was indeed
a trend in New lealand towards concentration of ownership of the press and other
information media and that that had led to wide pUblic debate. The International
Terrorism Act conferred broad powers on the Prime Minister to prevent the
publication of information in emergency situations, but he had subsequently to
provide information regarding the exercise of such powers. As a result of the
comments made by members of the Committee at the time of the presentation of New
Zealand's initial report (CCPR/C/lO/Add.6), the crime of blasphemous libel would be
eliminated under the new Crimes Act. Natural persons were able, in practice, to
seek remedies under the Blasphemy Law when they deemed themselves to have been
injured. Under the Race Relations Act, incitement to social discord was defined as
a crime, and the Race Relations Conciliator received a large number of complaints
each year, most of them filed by white New Zealanders. Regarding New Zealand's
reservation on article 20 of the Covenant, the representative explained that
freedom of expression had always been one of the rights most assiduously protected
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by New Zealanders and the Government had determined that, unless there was an
obvious need to adopt a law restricting that freedom, it would refrain from doing
80. Ad~itionally, the need for a legal prohibition of propaganda for war had never
been clear.

Freedom of assembly and association

394. With reference to that issue, members of the Committee wished to know whether
any persons had been tried and convicted of the offence of "riot" as reformulated
by the Crimes Amendment Act of 1987. In addition, members raised 8 series of
detailed questions relating to the Labour Relations Act and the relationship of
that Act to article 22 of the Coven~nt, on which Haw Zebland had made 8

reservation. They wished to know, in particular, whether membership was obligatory
in Borne unions, whether there were alternative unions to which workers could
belong, whether workers belonging to unrecognized unions could nevertheless invoke
th! labour laws or accede to other remedies to improve their working conditions,
why trade unions had to have a minimum of 1,000 members in order to be registered;
and what was being done to protect specialized workers who were not numerous enough
to qualify for union status. Members also sought further information as to the
me"ning of the term "public order" used in connection with restrictions on freedom
of association under the Labour Relations Act.

395. In his reply, the representative said that there had been 41 prosecutiol1s
during 1988 under the new section 87 of the Crimes Act. Referring to the other
questions rBised by members of the Committee, he stated that, owing to the
complexity of New Zealand's Labour Relations Act, it would be necessary to provide
written answers at a later date.

Protection of family and_children

396. With regard to that issue, members of the Committee wished to receive
information regarding the equality of spouses in Niue as to marriage, during
marriage and at its dissolution; the law and practice relating to the employment of
children; differences, if any, existing under the laws and practice of Niue and
Tokelau in the status and rights of children born in and out of wedlock. Members
also wished to know whether there was any intention to amend section 59 of the
Crimes Act to provide children with additional protection from corporal punishment
by their parents.

397. Replying to questions raised by members oC the Committee, the representative
of the State party noted that either husband or wife could file proceedings for
divorce on any of the grounds specified by law. A husband was bound to provide
maintenance of an indigent wife even if he could prove that he lacked sufficient
means, whereas a wife was not bound to maintain an indigent husband if she could
show reasonable cause for not doing so. In Niue, there were no specific provisions
regarding the rights of divorced couples over real property, but it was assumed
that the courts would always seek an equitable solution. The parties to a
dissolved marriage had equal rights to the custody of the children, although the
interests of the child were always taken into account. The employment of children
under a certain age was restricted under the law and various kinds of
establishments were inspected to verify their compliance with the Factories and
Commercial Premises Act. Under the Niue Act of 1966, all persons were born
legitimate, In practice, children born out of wedlock formed part of the communal
network in the same way as children born in wedlock. While there were no current
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plans to amend the Crimea Act, the question of child abuse in general had recently
received considereble attention in New Zealand.

Right to participate in the conduct of public affairs

398. With regard to that issue, members of the Committee wished to receive further
information on current trends regarding the participation of Maoris in public
affairs and on the actual enjoyment by Moods aud other minorities of eClual rights
and opportunities for access to the New Zealand public service, as well as
concerning actual or planned measures, if any, to improve such access.

399. In his reply, the representative of the State party explained that the
Government's policy proposals, published in 1988, were designed to highlight the
partnershi~ between the Maori people and the Crown under the Treatl of Waitangi.
The new Ministry of Maori Affairs would have a similar status to that of the
Treasury and the State Services Commission and would be responsible for ensuring
that all government agencies were aware that policy proposals should be consistent
with the Treaty of Waitangi. Under the State Sector Act of 1988, all appointments
to the public service were made on the basis of merit. The Act also required that
the equal opportunity programmes of the government departments should concentrate
on Maori people and on other ethnic or minority groups. There were also various
practical programmes to recruit Maorls and Pacific Islanders to the public service,
although the aim of improving the representation of those groups at senior levels
of responsibility had not yet been achieved. In 1988, a Pacific Island Management
Development Package had been launched by the Ministry of Pacific Islands Affairs
and the State Services Commission for the purpose of promoting the appointment of
Pdcific Islanders to management positions and offering them education and
training. The package also provided 10 scholarships annually for university
studies.

Bights of minorities

400. With reference to that issue, members of the Committee wished to receive
information on the main difficulties beiug encountered in impl~menting, in respect
of the Maoris, the provisions of artiCle 21 of the Covenant, in particular as
regards the return of sizeable pieces of land in the context of the enjoyment of
Maori culture. It was also asked whether the Treaty of Waitangi Tribunal had
jurisdiction over the return of State anc private lands and whether the
representatives of ethnic minorities had participated in the drafting of
New Zealand's report and would have access to the opinions expressed by members of
the Committee.

401. In his reply, the representative of the State party said that there were no
barriers to the expression of Maori culture and no difficulties regarding the
implementation in New Zealand of article 21 of the Covenant with respect to culture
and religion. With regbrd to language, the establishment of a Maori Language
Commission in 1981 had been viewed as a positive move towards extending the use of
the Maod language. The programme of "language nests" had attempted to {ill the
~aps at secondary and higher institutions and had been very successful in
encouraging more widespread use of the l1aori language. The Treaty of Waitangi had
not been incorporated into domestic law, but in recent years a more positive
attitude had emerged towards the Treaty, as exemplified by the establishment oC the
Treaty of Waitangi Tribunal, which had prevented the Crown from acting
inconsistently with the principles oC the Treaty. A recent case handled by the
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Tribunal concerning Maori fishing rights hed led to the submission to Parliament of
a Maori Fisheries Bill and provided a good demonstration of the willingness of the
Government to be reasonable in settling such disputes. The resolution of Maori
land grievances would clearly have a significant bearing on the successful
implementation of the concept of partnership und.r the ~reaty of Waitangi, and the
Tribunal had in fact heard a substantial number of land-related claims. ~he

Tribunal had sought in every case, before making its recommendations to the
Government, to find a basis of conciliation or compromise, enabling the situation
to be rectified with a maximum of goodwill and a minimum of economic or other
dislocation. The Maoris had been consulted in the preparation of the sections of
the report relating to them and the Committee's reactions would be pUblicized among
them.

General obseryatiQna

402. Members of the Committee expressed their appreciation and satisfaction to the
State party for submitting a thorough and most informative report, and commended
the delegation for its co-operation and high competence in replying to the
Committee's questions. Members noted with particular satisfaction that certain
legislative changes had been made following the consideration by the Committee of
New Zealand's initial report and that other positive changes, such as the enactment
of new criminal laws and of a bill of rights, were being planned. They also
welcomed the State party's intention to ratify the Optional Protocol and the
Convention against Torture. Appreciation was also expressed for the Government's
attitude toward criminality among the Maorls and for its search tor ways of dealing
with it other than merely by imprisonment. It was noted, however, that some of the
con~erns expressed by members of the Committee had not been fully alleviated,
particularly in respect of the scope of the International Terrorism (Emergency
Powers) Act of 1987 and certain problems relating to labour legislation and to the
Maoris.

403. The ropresentative of the State party said that the experience of preparing
and presenting the report and participating in the dialogue had been both
challenging and rewarding for his delegation, which had taken careful note of the
areas in which questions had been raised or criticisms made.

404. In concluding the consideration of the second periodic report of New Zealand,
the Chairman said that the Committee had greatly valued the efforts of the
New Zealand delegation, which had made possible a fruitful dialogue.

405. The Committee considered the initial report of BQlivia (CCPR/C/26/Add.2) at
its 896th, 897th and 900th meeti~gs on 11 and 13 July 1989 (CCPR/C/SR.896, 897 and
900) .

406. The report was introduced by the l-epresenlative of the State part}, whu
referred to the historical development of his country's institutions and legal
system, alld to the fundamental human rights principles that had been embodied in
the first Bolivian ronstitution of 1825 and had been maintained in all succeeding
constitutions up to the one that had entered into force in 1967. He emphasized
that Bolivia's acceptance of the instrwnents that made up the International Bill of
hwnan Rights constituted further testimony of his country I s pal i ti ~al will to
promote political co-existence and respe~t for the individual.
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407. He stated that the rights guaranteed by the Bolivian Constitution were

reinforced by the regime of separation of the executive, judicial and legislative

powers. The articles of the Constitution relating to guarantees for the individual

~nd_~ tun~gnt~l t!~edoms took precedence over any other law in respect of their
- - - ---- -.=--- ~-=-------.=-~~- --7....~..9"~ ~ - •• ~
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rAmedies, not~ly thos~ ol ~~~ ana h~~Qg Q6rpu~_ Th~ Int~rnftt1onal ~QVgn~~t5

on Human nights f6tmad an integrnl par~ ot ~91iviqn legisla~~on and their

provisions could be invoked in the courts. Cases relating to human ~ights lell

within the jurisdiction of either the criminal courts or the labour tribunal.

408. He described the so~ial, political and economic difficulties that his country

had repeatedly encountered since its independence. He stated that, despite those

difficulties, Bolivian society had never abandoned the idea of representative

democracy and that, in the course of its history, persecution and the restriction

of fundamental freedoms had rarely assumed massive proportions. Like other

developing countries, Bolivia was still characterized by substantial social

inequalities, flagrant imbalances in the income distribution and serious

shortcomings in infrastructure, particularly in rural areas. Since the restoration

of a representative and pluralist democracy in his country, the Bolivian pUblic

aut.horities had pursued a policy of structural adjustment witl! the aim of

overcoming the economic and social crisis, and strengthening and developing the

role of the State in safeguarding human rights.

409. Members of the Committee considered that the report of Bolivia had been

drafted in full conformity with the Committee's guidelines: they nevertheless

expressed regret that, while giving information on the implementation of the

Covenant in Bolivian legislation, the r.eport did not contain any details on its

implementation in practice, especially in the context of the Bolivian judicial

3ystem, and did not describe the difficulties encountered in its implementation.

Members noted that significant measures had been taken by the Government to improve

the economic situation and, consequently, the situation of fundamental rights in

Bo~ivia, but they would have liked information on other factors that might impede

the implementation of the Covenant in Bolivia, such as the drug problem or the

effects of legislation that was in some respects outdated.

410. Referring to article 1 of
that, in the report, reference

political, economic and social

self-determination of peoples.
was requested.

the Covenant, some members of the Committee observed

was made to the right of the State to determine its

system, whereas the Covenant spoke of the right of

Clarification of Bolivia's position on that point

411. In connection with article 2 of the Covenant, members of the Committee asked

several questions about measures to implement the Covenant's provisions in Bolivian

legislation and about the operation of the country's judicial system. They asked

the following specific questions: whether the law enforcement authorities and, in

particular, members of the armed forces were aware of the guarantees and freeooms

established in the Constitution and referred to in the Covenant, and Whether they

were instructed to respect those rights; whether the possibility of direct

enforcement of the Constitution by the courts implied a tacit declaration of

unconstitutionality in the case of laws deemed to be at variance with the

Constitution; what domestic provision empowered the legislature to approve treaties

and confer the status of laws on treaties; whether the provisions of the Covenant

could be applied directly by the courts in Bolivia, and in what case they would be
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invokedl what provision would be applied in the event of a contradictio~ between
the Covenant and the Bolivian Constitution or other lawsl and whether it wcs
p06sible for the leqislature to denounce a treaty to which Bolivia wes a party, at
least with regard to its application in domestic law. ~larificationwas also
requested on emergency courts, the competence of the military courts and the
obligatory ~haracter or otherwise of Supreme Court decisions regArding, notably,
the constitutionality of a decision by th. supreme military court. It was also
asked what meas~res had been adopted by th~ Bolivian authorities to give effect to
the observations made by the Committee on 2 November 1987 on communication
No. 1'/6/1984 (PeOorriel·,A).

412. In connection with article 3 of the Covenant, questions were asked about the
equality of the spouses in the choice of the conjugal home and in the custody of
children in the event of dissolution of the marriage. It was asked whether, in
general, there still existed in Bolivia legal provisions that were not completely
consistent with the principle of equality of rights as between men and women, in
what way equality was achJeved in practice cnd what difficulties were encountered
in the process of achieving such equality. It was also noted that, according to
inlormation received by the International Labour Organisation, the Bolivian General
Labour Act provided that the proportion of women in an enterprise which coul~ not
exceed 45 per cent, except in enterprises that by their nature required a higher
proportion, and it was observed that such 8 provision appeared to be incompatible
with articles 3 and 26 of the Covenant.

413. As to article 4 of the Covenant, members of the Committde noted that, on
several occasions, Bolivia had exercised the right of derogation provided for in
paragraph 1 uf that article. In that connection they requested clarification of
the provisions governing the state of siege in Bolivia and those governing its
suspension. They asked, in particular, which authority was empowered to order the
arre~t of persons suspected of conspiracy against law and orderl what guarante~s

were ava!lable during a stft~e of siege to a person whose rights had been Infrin~edl

what authority could determine the civil or international nature of a conflictl and
what was the nature of the incidents that had provoked the proclamation of a state
of siege on numerous occasions in Bolivia in rec~nt years. Noting that, in the
notiCication recejved by the Secretary-General concerning the state of siegfJ
proclaimed in 1986, the Bolivian authorities had given as grounds for that
proclamation serious political and soe .. al dist1ubances, some members obser"ed that
a protest movement or general strike did not fulfil the conditions for prol~lamation

of a state of siege as se~ forth in article 4, par3graph 1, of the Covenan·~.

414. In connection with article 6 of the Covenant, clarific~tion was requested
concerning the existencp in Bolivia of capital punishment, which, according to ~

note to article 17 of the Consti h\tion, sti 11 appeared to be in force.
Clal if icaLion was al so requeste" ~ ncerning the expression "homicide commi tted .••
for motives of honour", which wa", contained in the report, the definition of
"politicol offences", the authorities that were empowered to amnesty political
offences and t~.e possibilities of recourse in the event of refusal by the competent
authorities to enforce a presidential decree of amnesty. Similarly, information
wan requested about cases of enforced disappearance in Bolivi~ and about the rol~

of the Comision Naeional de Investlgaciones de Desaparecidos (National Commission
for Investigations of Disappearances). Detbils were further requested about
legislative measures concerning abortion, which seemed to be quite wide~pread in
Bolivia.
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415. In connection with article 7 of the Covenant, members of the Committee wished
to know why the penalty imposed on any person eng8gin9 in torture that led to the
death of the victim was only 10 years of hard l~bour in Bolivia, whether
investigations were envisaged in connection with oase8 of torturA ot detainees,
such cases having been recently reported in Bolivia, whether there were any
statistics about the approximate number of violations committed by law enforcement
officials and what the result was of any investigations into those violations. It
was also asked what measures had been taken by the Bolivian authorities to ensure
that a confession obtained through torture could not be used in the triol, to
provide redress and compensation for th~ victims cC acts of torturB, and to comply
in general with the general comments made by the Committee about the implomentation
of article 7 of the Covenant.

416. In connection with article 8 of the Covenant. members of the Committee askod
what penalty was imposed on persons who refused to serve aB scrutineers, such
service being ~ompulsory in Bolivia. and on persons who refused to perform military
s~rvice. They also requested clarification of the provisions uf the Bolivian
Penal Code, which laid down penalties consisting of the performance of labour for
cert~in offences; those penalties seamed to be incompatible with article 8.
paragraph 3, of the Covenant. In addition, information was requested about the
regulations governing relations between e~ployers and employees, and in partlculu(
about criminal provisions in Bolivia to prevent the ~xploitation of an employee who
was financially indebted to his employer.

417. With regard to article 9 of the Covenant. it was asked whether persons
arrested by the pol ice for "vagrancy" were able to invoke babeas _.C-Ql~i and MW~A·V.

whethfH' they had the right to assistance by a lawyer and what was the maximum
length of pre-trial detention in Bolivia. It was remarked that the power of the
police to classify a person as a "vagrant" and to detain him without trial for long
periods did not appear to be in conformity with the provisions of articles 1. 9 and
14 of the Covenant or with those of article 16 of the Bolivian Constitution.
Detailed information was requested on the Bolivian legislative provisions that
contained a def.inition of "vagrancy", on the Police Act of 1986, the organizational
law of 1985, the functions of the juzgadQ~ poli~i~~ and the availability of
remedies against their decisions.

418. Concerning article 10 Qf the Covenant. members of the Committee requestou
details concerning the 80livian prison system. in partiCUlar the treatment of
pregnant women detainees, the criteria used for setting remuneration for w,Jr~ by
prisoners. the distribution of prisoners awaiting trial end cQnvicted ~l'iSOnel~

according to the "stage of the investigation" and the functioning in practice of
the prison system fQr minors. In particular. it was asked whether the treatm~.:,. uf

prisoners awaiting trial was in k~eping with the Standard Minimum Rules for th~

Treatment Qf Prisoners, especially with regard to medical supervision, nnd whother
other United Nations instrwnents concerning treatment in detention were imp.lemeJ)tetl
in Bolivia.

419. Regarding article 12 of the Covenant, members wished to know what criteria
were used for granting refugee status tQ foreigners in Bolivia, espocially when
they had nu international Jocument attesting to their refugee statllS. and whdt
overall policy the Goverrunent of Uolivid followed regarding the granting of refugeH
status.
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420. In connection with article 13 of the Covenant, it was asked whether a
foreigner could appeal only against a decision concernin9 him by a jUdicial body or
also against a deci,ion by the executive, and whether a court or administrative
body weB empowered to reconsider an expulsion order.

421. With re9ard to article 14 of the Covenant, members of the Committee requested
detail~ concerning the application in Bolivia of the principle of the presumption
of innocence and concerning del~ys in the conduct of trials. Details were also
requested on the procedures used by emergency courts, such as the military courts,
and on their conformity with the provisions of the Covenant and with the
Committee's general comment No. 13 (21). It was also asked whether the provisions
of articllJ 117 of the Bolivian Constitution concerni',lg the independence of judges
also applied to emergency court judges and in what way the independence of military
court jUdges was guftrantevd in legislation and in practice.

422. With regard to article 17 of the Covenant, members of the Committee wished to
know the eKar.t meanin~ of article 20 of the Bolivian Constitution, which concerned
the inviolability of correspo~dence and private papers. With reference to what was
stated in t.he report, it waR asked whether in Bolivia telephone-tapping or bugging
by electronic devices waG prohibltod in all cir~wmstances or whether the security
police would be permi~ted to use such methods in certain cases, whether houses
could be entered by public officials in cases where State security was endangered
and what type oC protection was gu~ranteed tor journaliGts' sources of information.

423. Referring to article 18 of the Covenant, members oC the Committee requested
clarification oC suppcrt by t.he Bolivian State CC'r the Catholic religion and of the
poRition of othlH religious denominAtions in Bolivia. Statistics on religlolls
groups in Bolivian society were also requested.

424. Regarding article 19 oC the Covenant, members oC the Committee asked whether
the provisions set forth in that article had been invoked in the Bolivian courts in
Cl'lses concArr.i.ng charges of defamAt.ion ~ga:l.nst the President of the Republic by
members of the political opposition aud what the outcome of such cases had been.
Clarification was also requeste1 concerning Bolivian legislative provisions
relating to freedom of expression and cases of derogation involving the press or
other media. Information was also requested about ownership of the media, the
measures being conGidered to avoid the formation of a monopoly by the media and
journalists' access to the public authoritieG' information sources.

425. Concerning article 20 oC the Covenant, members oC the Committee asked how
int~rnRtionHl provisions prohibiting propaganda for WAr were reflected in Bolivian
nationAl legislation.

426. With regard to articles 21 anc 22 of the Covenant, explanations were sought
concerning the t.ype!> oC punishment t.hat would be imposed on associations having
ill~gAl aims or Acting with criminal intent. It was also asked what restrictions
were imposed by law on the right of Assemhly, how a meeting or association was
determined to be lawful, under which law such a determination could be made and
~hich body was empow&red to makg it, what conditions trade unions were required to
fulfil in nrder to be officiAlly registered And whether it was true that there
could be no more than one trade union in a single company, whether trade union
activity WAS respected in practice in conformity with the provisions of article 22
of the Covenant and what the Bolivian authorities' attitude was towards strikes.
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427. With reference to article 23 of the Covenant, members of the Committee asked
what the difference was in Bolivia, from a legal standpoint, between free or
de facto unions and marriage, whether the country had an information ~olicy on
methods of contraception or whether such information was prohibited. They also
Bsked for details concerning the criminal respondibility of a mother in the event
of failure by her to fulfil her duty of assistance to her minor child.

428. Concerning article 24 of the Covenant, it was asked what the working age for
children was under Bolivian labour legislation. It was also asked to what extent
the National Board for the Protection of Minors was concerned with minors in
detention, what was bein~ done for abandoned children and street children and, with
regard to the right of children to acquire 8 nationality, what the legal position
of 8 child born in Bolivia would be if neither of the child's parents was of
Bolivian nationality.

429. With regard to article 25 of the Covenant, members of the Committee noted that
in Bolivia only citizens who could read and write could be elected to public
office. In that connection, they asked how that basic requirement was verified,
what percentage of the Bolivian population was literate and, among the illiterate
population, what was the percentage of indigenous inhabitants, pe~sons of mixed
~ace and whites. They also asked under what conditions foreigners could
participate in municipal elections, whether the obligation of every citizen to
vote, as set forth in article 219 of the Bolivian Constitution, was of a legal or
merely moral nature, what the consequences were of a refusal to exercise the right
to vote, what conditions of eligibility were set forth by the laws in addition to
those set forth in the Constit'Ation, which authority was empower~d to verify them
and what conditions must be fulfilled in Bolivia in order to form a new political
party. In this connection, more information was requested on the criteria for
granting civic groups juridical personality in order to form fronts or coalitions
for purposes of political activity.

430. In connoction with article 27 of the Covenant, members of the Committee wished
to kn~w the reasons why the indigenous Aymara and Ouechua peoples in Bolivia were
not regarded as ethnic minorities, which indigenous languages were taught in school
and whether it was possible to use languages other than Spanish in relations with
the authorities. Statistics were requested to determine the percentage of
indigenous inhabitants in relation to ~he total population of Bolivia, their
economic situation, especially in the light of the national agrarian reform, the
proportion of such inhabitants among persons pursuing advanced ~tudies and their
participation in national political activities.

431. In reply to questions asked by members of the Committee, the representative of
Bolivia referred generally to the main difficulties his country was encountering in
its development process, such as a very low life expectancy, high infant mortality,
a high illiteracy rate and a high rate of inflation.

432. Replying to t~e question asked in connection with article 1 of the Covenant,
he explained that there was no difference of intel"pretation concerning that
article's provisions: the State was in fact the outcolne of the people's exercise
of its right of self-determinaticn.

433. Referring to the questions on article 2 of the Covenant, he said that the
Covenant, as a treaty inc~rporated into Bolivian legislation, had the same
authority as the other laws, but a treaty law could not lake precedence over the
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Constitution. The law incorporating a treaty could not be modified unless there
had been a prior denunciation of the treaty. The constitutionality of the laws was
guaranteed in Bolivia by the principle of the primacy of the Constitution, which
required judges and authorities to apply the Constitution in preference to the
other laws and the law in preference to other decisions and resolutions, it was
also guaranteed by the action of unconstitutionality, which could be pursued before
the Supreme Court of Justice. He gave details on the structure of the judicial
bodies and on the types of remedies available in Bolivia to guarantee the exercise
of human rights, they consisted principally of habeas corpus, ImparQ, ordinary
remedies, by way of appeal, and extraordinary remedies, such as application for
annulment or review, or automatic review. He also explained the order of
precedence as between internal laws and decree laws issued by the President of the
Republic and the Governm.nt. In that connection, the Bolivian Congress had begun a
review of national legislation with a view to standardizing it.

434. With regard to article 3 of the Covenant, he said that, 1n the legal sphere,
there was complete equality between the spouses in Bolivia and the conjugal home
was chosen by bQth spousesl in cases Qf disagreement, they could ask a judge to
decide. He referred to divorce procedure in his country and explained that, when a
marriage was disso:ved, custody of the children was determined by mutual agreement
of the parents, with the judge's approval; in the absence of agreement, the judge
would take a decision in conformity with the law. Bolivian women were not
subordinate to their husbands, but in practice, because of ancestral customs,
BQlivian society believed in the supremacy of the family and of the father as head
of the family. However, a growing number of women had jobs and were participating
in public life.

435. Regardlng the state of siuge in Bolivia, he explained that it was a limited
emergency regime, as it did not apply tht'oughout the country and only certain
rights were limited or suspended 3n~ only in the case of certain parsons. The
proclamation of the state of siege was within the competence of the executive and
was effected by decree with the agreement of the Council of Ministersl it was then
submitted for approval to Congress, which either authQrized it to be maintained or
decided to suspend it. The executive was also required to ask Congress's consent
to the extension of the state of siege beyond 90 days. During the state of siege,
persons suspected of participating in activities liable to jeopardize public order
who were the subject of a summons or arrest warrant had to be broug~t before a
jUdge within 48 hours at the most. Such persons could be the SUbject of a
restricted residence order. He stressed that the state of siege decreed in 1985,
and again in 1986, was necessary because of the country's total economic collapse.

436. Concerning article 6 of the Covenant, he explained that capital punishment,
which was not provided for in the Bolivian Constitution, had in fact been
re-established by the Penal Code. In that conflict of laws, the Cunstitution took
precedence over the law, and if a death sentence was handed down by a court, it was
commuted to e sentence of 30 years' imprisonment by the higher court. The Bolivian
Constitution contained no definition or criminal characterization of poliLical
offencesl such offences were classified SUbjectively, in the light of the motives
underlying them. However, there were no longer any political detainees in Bolivia
and there had bee~ no amnesty for politic31 off.ences in five years. There had been
no problem of enforced disappearances in his country since its return to a
democratic regime. The ~~ Committee of Inquiry into Pending Cases of
Disappearance, which had been established by thu Government of Bolivia, had ceased
to f~nction, but procedures for finding disappeared persons remained open.
Abortion was prohibited in Bolivia, apart from exceptional cases authorized by law.
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~37. With regard to article 7, he said that the Bolivian Ministry of the Interior
wes organizing training and information courses for its personnel, including police
personnel, on the Covenant and on domestic legal provisions concerning the rights
of individuals.

438. In reply to the questions relating to article 8 of the Covenant, he said that
persons who refused to serve aD scrutineers were not liable to serious penalties.

439. As far as administrative procedures concerning vagrants was concerned, he
pointed out that they only applied to habitual offenders and to criminals of no
fixed abode and without employment, the so-called yagos, who should not be confused
with ordin~\ry unemployed persons. The persons concerned were entitled to be
assisted by a lawyer, but were not provided with free legal assista~.ce.

440. In connection with article 10 of the Covenant, he said that there were
practical problems in Bolivian prisons, and that the provisions concerning the
separation of juvenilo offenders from adults and the provision of medical
supervision and welfare were not always observed. However, a number of
improvements had been nlade, in particular with regard to visiting rights and the
possibility of parole in exceptional circumstances.

441. Referring to article 12 of the Covenant, he said that the international
document attesting to refugee status was not a sine ~ua non for Bolivia to receive
a foreigner as a refugee.

442. Turning to article 14 ~i the Covenant, he observed, in respect of the
presumption of innocence, that Bolivian law and jurisprudence clearly illustrat~d

that the burden of proof was not on the accused.

443. In connection with article 17
Bolivian law, private papers could
and only with prior authorization.
unlawful in all cases.

of the Covenant, he pointed out that under
be seized only when necessary for criminal cases
The tapping of telephone conservations was

444. In respect of article 18 of the Covenant, he explained that State recognition
of, and support for, the Catholic religion was more dogmatic than practical. In
fact, the Catholic Church received its material support from believ~ts. The State
was also involved in certain plans of other religious denominations and there were
519 religious sects in Bolivia.

445. Regarding freedom of informat.ion, he said that the need was
adjust existing legislation to modern information techniques and
particular, the conflict betw~en the 1925 Act and the Decree Law
was no monopolistic trend in ownership of the media in Bolivia:
papers belonged to the private sector, there was no State-owned
were at present 40 television channels in the country.

felt in Bolivia to
to regUlate, in
of 1951. There
morning daily

newspaper and there

446. In ~onnection with articles 21 anJ 22 of the Covenant, he said that in Bolivla
trade unions were r~quired to possess legal personality, in accordance with the
provisions of the General Labour Act. However, under a more recent act, prior
authorization was no longer required in order to set up a trade union. As to other
conditions required by the General Labour Act in order to set up a trade union, the
Bolivian Trade Union Federation considered that any amendrnant to the current
provisions wOllld be contrary to the interests of workers alld wnuld create disse~t.
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There were many unions in Bolivia and the right to strike was r~c09nized, subject
to observance of the relevant procedure, which provided for prior direct
negotiations between the parties to the conflict.

447. With reference to article 23 of the Covenant, he said that in Bolivia free or
de factQ unions were sUbject to the same laws as marriage, including those relating
to inheritance and succession, albeit with slight variations. There was no
offieial Bolivian government policy in respect of contraception, although there was
no prohibition on the d\sseminatiQn of information on birth control.

448. With regard to article 24 of the Covenant, he pointed out that the Bolivian
Labour Code set the minimum age for employment at 14. However, it was difficult to
ensure that the provisions concerning work by minors were observ~d in a poor
country such as Bolivia. A number of private organizations were actively combating
the phenQmenQn of juvenile vagrancy, which had seriously wQrsened, on account of
cocaine trafficking. As far as the nationality of children was concerned, Bolivia
applied the jus sanguinis rule.

449. Concerning article 25 of the Covenant, he said thbt in Bolivia voting was
cQnsidered tQ be a civic duty, but the cQnsequences of failure tQ VQte were
negligible. The requirements regarding the ability to read and write in order tQ
stand for office in certain elections concerned only politlcal office and did not
apply to persons wishing to enter the civil service. Candidates' abilities were
checked when they submitted their candidature. There ~as no law in Bolivia
specifically governing the operation of political parties, Although there were a
number of general provisions setting out, for example, the minimum number of
members required for a political party to present candidates.

450. With regard to article 27 of the Covenant, he explained that the indigenous
natiQns living Qn BQlivian territory were nQt, unless otherY'ise specified,
considered as minorities because they represented, in numerical terms, a majority
and were not subject to any separate regime. Since 1952, it had been easier for
the indigenQus pQpulatiQns, mQst of whom lived in rural areas, to acquire real
estate thanks to an extremely prog~essive agrarian reform and the introduction of
universal suffrage, under which they had gained the right to vote. They were
currently fUlly involved in national life while preserving their cultural identity
and traditions. Furthermore, the authorities were striving to facilitate the
access of all sectors of the population to education.

451. He said that the remarks made by members of the Committee concerning the
implementation of the Covenant in his country would be transmitted to the Bolivian
authorities and that the answers to certain questions asked by the Committee, which
it had not boen possible to provide immediately, would be given in the next report
by Bolivia or in subsequent submissions by his Government.

452. Members of the Committee thanked the representative of Bolivia [or the Crank
and co-operative manner in which he had answered many of their questions. They
nevertheless observed that, even though the current Bolivian Government had made
cOllsiderable progress in respect of the observance of human dghts, there were
still certain caus',s fur concern regarding the effective implementation of the
Covenant in ~Qlivia and a number ef queGtions remained unanswered. In that
connection, they expressed the hope that the Bolivian legal .ystem i"herited from
the paRt would be ~nended and updated. They also expressed the hope that the
Bolivian authorities would be able to make improvements, bearing in mind the
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relevant provisions of the Covenant, in major p~eas of national life such as
doclaration ~f the state of siege, the treatment of detainees, prison conditions,
the administration of justice, the regulations gov~rning freedom of information,
the tight to freedom of assembly and association, the jurisdiction of military
courts, police powers in respect of the detention of suspects and the exercise of
political rights.

453. On completion 01 the consid~ratiou of the initial report of Bolivia, the
Chairman also thanked the representative of the State party for his co-operation
and expressed the hope that the Bolivian authorities would be able to answer a
number of questions raised by the Committee in the near future, eit~er in the form
of supplementary information, or in the second periodic report of Bolivia.

Carnergon

454. The Committee considered the initial report of Cameroon (CCPR/C/36/Add.4) at
its 898th, 899th and 903rd meatings, held on 12 and 14 July 1989 (CCPR/C/SR.898,
899 and 903).

455. The report was introduced by the representative of the State party who, while
emphasizing the efforts made by his Government to implement the provisions of tJle
Covenant, nevertheless indicated that additjonal efforts needed to be envisaged.
The dialogue with the members of the Committe~ was a method of identifying the
possible shortcoming$ in the Cameroonian legal framework as well as the
improvements that should be made to it. He specified, hnwever, that the study of
the human rights situation in Cameroon should be placed in the social and
historical context of an evolving young nation.

456. Members of the Committee welcomed the report of Cameroon. Neverthelens, they
expressed regret that it had been submitted late, that it did not provide
sufficient detail on the measures taken to assure the practical implementation of
the Covenant and that it did not contain any statistical data.

457. With Jl'ference to arti-::le 2 of the Covenant, members of the Committee
expressed the wish to have more information on the legal status of the
international human rights instrumentF., and more especially the Covenant, in
Cameroonian domestic law. They regre':ted in particular that the Constitution of
2 June 1972, unlike that of ~ March 1960, made no refer9nce to the primacy of rules
of international law over Cameroonian domestic law. However, noti.ng that lhe
Criminal Code provided that ratified and promulgated treaties should take
precedence over Camer.oonian criminal law, they wished to know what i';at> t.he status
of the many provisions of the Covenant that did not deal with criminal issues.
Moreover, it was noted that provisions that did deal with criminal iSbues usually
did not apply automatically but involved an obligation for the State party to
provide penalties in lts own legislation for the crimes Ol' offences they defined.
Consequently, it was asked whether such provisions had been adopted by the
Cameroonian authorities. It was also asked whether the provisions of the Covenant
could be invoked directly bofore the courts or the administration, whether the
latter could applz' them directly and, if so, whether examples could be given.
Finally, it was asked whether any Cvurt could hear cases concerning human rights
violations regardless of the nature of th~ infringement and the special competence
of the court.



458. Members of the Committ.e also inquired whether the Covenant had been
published, whether it had been translated into the various languages spoken in
Cameroon ftnd whether it had been distributed extensively, particularly within the
legal or administrative departments responsible for applying it. Additionally,
they wondered whether it was intended to establish a national human rights
commission in Cameroon, and whether there wele any non-governmental organizations
dealing with human rights issues in the country and, if so, what kind of working
relationship they had with the Government.

459. Members of the Committee requested more detailed information on the current
political regime in Cameroon. They noted in particular that notwithstanding the
constitutional provisions envisaging the institution of a multi-party system, the
country had decided upon a single-party system, the Democratic Assembly Party of
the Cameroonian People, while awaiting a change in people's attitudes to a
multi-party system. They asked why the Government continued to think the country
was not ripe for a multi-party system; whether the existence of a single party was
compatible with the provisions of the Constitution; and ho·~ the opinions of other
political tendencies were taken into account under the current single-party
regime. Several members were also at pains t~ stress that an effective defence of
human rights went hand in hand with a multi-party system. With regard to the
organization of elections in Cameroon, additional information was requested on the
requirements that had to be met by a political party in order to have a legal
exist~nce; on whether movements had in effect expressed a desire to form political
parties; on the need for a c~ndidate f~r the post of President of the Republic to
Aecure the support of "high-ranking traditional chiefs"; on the possibility for a
singl· party to present several candidates at the same election; and on the outcome
~f the 1981 and 1988 elections. Lastly, Clarification was ~ought about the meaning
of the term "indirect universal suffrage" used h" article 2 of the Constitution.

460. With regard to article 3 of the Covenant, members of the Committee asked which
were the practical difficulties encountered by Cameroon on the subjec~ of equality
of men and women. They highlighted the cases in which a widow was required to
observe a period of widowhood before she could remarry an~ in ~hicb a married woman
was required to produce her husband's authorization to be able to leave the
national territory and they i.1quired whether there were other instances of
inequality of men and women. They also inquired whether there was not a certain
degree of resistance to the right stemming from the population, particularly that
of the Muslim ~'eligion, to gquality of men and women in matters of suc~ession; what
was the proportion of women in comparison with men in Parliament; and whether
Cameroonian courts were required to follow the judicial precedent of the Supreme
Court upholding the civil equality of men and women.

461. with regard to article 4 of the Covenant, members of the ~o~nittee expressed
their concern about the conditions in which a state of emergency might be
proclaimed in Cameroon. Noting that, in the past, the President of the Republic
had himself issued the decree proclaiming a state of emergency, they inquired to
what extent both the proclamation of the state of emergency and the enforcement
measures taken could be subjected to legislative or jUdicial control or
supervioion. Further, they inquired which rights set forth in the Covenant could
be suspended during the state of emergency a~d whether there was any machinery to
guarantee that the stipulations of article 4 paragreph 2, of the Covenant were
respected. In connection with tho &xtension of the state of emergency, they asked
whether the President's option of extending the state of e~ergency for p~riods of
six months was not likely to keep the country indefinitely in this exceptional
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detailed information was requested about the annual meetings o,~ public prosecutors
to assess the progress made in the sphere of the protection of individual liberties
and in relation to the functions of the special operations brigade. Concern was
also expressed about the conditions of custody and in particular its extension
beyond the legal period of 96 hours. Clarification was sought as to whether
prisoners were held in adm:Lnistrative detention beyond the expiry of their
sentences because they had not repented and were believed to represent a continuing
threat. Further, explanations were requested about the detention of persons
sentenced for political rel\sons, the right of anyone held in custody to be visited
by a lawyer and by members of his family, and conditions of detention for abandoned
children or ;ersons SUffering from mental problems. It was also inquired whether
habeas corpus ~xisted in C~neroon and, if so, how it was implemented.

467. With regard to articles 12 and 13 of the Covenant, members asked for
explanations on the restrictions to the right to leave Cameroonian territory,
particularly those relating to the reasons that justified leaving the country and
the obligation imposea on a Cameroonian national desiring to leave the territory to
prove that he was to provide himself with accommodation and to meet his own needs
and the obligation fOl a married woman to produce her husband's authorization.
Members commented that these conditions seemed to them to be incompatible with
article 12 of the Covenant. Furthermore, it was asked whether the passport of a
Cameloonian national who was present in tIle country remained in his possession or
was required to be deposited, whether it was necessary for nationals to obtain an
exit visa to leave the country and how the right to freedom of movement within the
country was applied in practice. Additionally, .~ was inquired whether, in case of
expulsion, aliens had a right of recourse before an impartial body and whether such
recourse had a suspensive effect on the deportation order. Finally, in the case 0

ali~ns whose depa~~ure was oppc:e~ by government departments, State-owned
establishments ar. .. partly St.ate-owned companies, it was asked what particular
remedies were available to them against such decisions.

4 i~. In relation to article 14 of the Covenant, specific information was requested
on the way in which the independence of the judiciary was guaranteed and on the
conditions for the rrcruitment, appointment and promotion of judges. In
particular, in view of the possibility for the Presi1ent of the Republic to
designate persons to the Supreme Court when it ruled on conatitutionnl affairs, it
was aSAed how the independence and impartiality of the S~preme Court cOt,ld be truly
guaranteed. Members wished to have additio~al information on the spheres of
crympetence of military courts and their relationship with ordinary ro~rts. Noting
that these military courts could in certain cases try ~ivilians, that their
proceedings wel'e held .i.n_~a and that their decisions diu not appear to be
appeelablp., Rp.vera1 members inquired about the compatibility of these practices
with the provisions of article 14 of the Covenant. It was also asked what was
m~ant by descendants in the report according to which the accused could reject any
mumber of the judiciary whose impartiality he had serious cause to doubt. With
regard to the organization of the judiciary, addition.l1 information was requested
on th1 courts of traditional (or customary) law and their relationship with the
courts of modern law; on legal aid, particularly for minors; and on the
organization of the defence and the period of time the accused person was allowed
for the ~reparation of his defence. Further information was also sought on the
penalties applicable to minors aged 1~ and over. Information was also Rought on
the p~ssibility (or the Ministry of Jus~ice to order new hearings on all
pr0~eedings relating to threats to state security and on the difficulties that
might arise.
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469. With regard to article 17 of the Covenant, members of the Committee sought
more information about unlawful entry and search of premises ordered by the
Ministry of the Armed Forces. Furthermore, it was asked whether there was any
monit~ring of the correspondence of banne6 polltical parties and, if so, under what
authority. It was also asked whether ther3 were any secret societies in Cameroon
and, if so, on the methods adopted to combat this phenomenon in view of the need to
protect privacy.

470. In relation to article 18 of the Covenant, members inquired about the legal
bases for the restrir.tions imposed on the exercise of freedom of religion,
particularly with respect to the prohibition of certain sects, such as the
Jehovah's Witnesses, and their compatibility with the requirements of the article
and the limitations it authorized.

471. With ref.erence to the freedom of expression, members of the Committee wished
to receive f~rther information on prior censorship, which the law of
21 December 1966 made provision for, and on its compatibility with the requirements
of article 19 of the Covenant. It was further asked whether spreading false news
was an offence under Cameroonian law and, if so, whether the burden of proof lay
with the accused or with the public prosecutor. Additional information was also
sought on the issue of the state monopoly of the audio-visual media, particularly
with regard to the special provisions made for private bodies. Referring to the
dangers for the freedom of expression created by a monopoly of this kind, members
oough~ iuformation on the regulation of the use of information organs by citizens.
Finally, clarifications were also sought on the right of reply provided when an
individual had incurred charges prejudicial to his honour.

472. In respect of articles 21 and 22 of the Covenant, members inquired as to how
the rights of association and of peaceful assembly and the right to strike were
regulated, how many trade unions t~ere were in Cameroon and how the conciliation
and arbitration procedures prior to the exercise of the right to strike
fu~ctioned. Additionally, it was inquired whether the right to peaceful assembly
was accorded to aliens as well as to citizens and, if so, what legislation governed
the holding of meetings by aliens.

473. Concerning articles 23 and 24 of the Covenant, members asked whether there
were instances of resistance to modern law in respect of the consent of spouses to
marriage, according to what criteria dispensations from the minimum age for
marriage could be granted and wheth$r there was a difference in status between
legitimate children and illegitimate children, partiCUlarly in questions of
succession. Information was also sought on the practical application of the
provisions retating to the limitations on the parents' choice of name and first
Dame for their child.

474. Pointing out that the provisions of article 2S of the Covenant were not
confined to the exercise of the right to vote Bnd could not be equated with the
right to self-determination, members souqht additional information on the
a~plication of this provision in Cameroon. In particular, they requested more
detailed information on the subject of admission to the Civil Service and the equal
participation of Cameroonians, particularly those coming from the north of the
country or from provinces formerly under British trusteeship, in the affairG of the
COUtltry.
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475. In connection with article 27 of the Covenant, members wished to obtain more
information on the day-ta-day situation prevailing in the country in respect of the
rights of minorities and on the ethnic composition of the population. In
particular, it was asked what measures were taken to preserve the cultures,
languages and religions peculiar to certain regions and to better integrate certain
ethnic groups such as the "barnilekes" into the political life of the country.

476. In reply to questions concerning the statuH of the Covenant in Cam.roonien
law, the representative of the State party explnined that the provisions of the
Covenant had been incorporated in the legal system of Cameroon. He added that once
an international instr"ment had been ratified by the President acting with the
authority of the legislative, the provisions of that treaty automatically became an
integral part of domestic legislation. Freedom and equality had always to be seen
against the political bac~ground and the existing legal system, whose archaic
structures had been criticized by the President himself. However, a new dynamic
policy was being pursued with the aim of establishing a genuine democracy in which
all citizens would be free to act as they wished under the law and a charter of
basic freedoms was to be promulgated shortly. Although a single-party political
system was in force at present, Fluralistic democracy was the ultimate aim.

477. Commenting on questions raised under article 3 of the Covenant, the
representative drew attention te the fact that several key posts in the Government
were held by women, including that ef Ambassador to the European Commission at
Brussels, and that there was no discrimination between men and women candidates for
posts in the public service. The requirement that a woman must obtain her
husband's permission before applying for a visa was not in any way contrary to the
provisions of the Covenant and was intended solely to preserve and strengthen the
stability of family life.

478. Referring to a number of questions raised and observations made in connection
with articles 7 and 10 of the Covenant, the representative recalled that his
country had ratified the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or ?Il.!lishment and had submitted an initial report to the
Committee against Tortur~.

479. With reference to article 9 of the Covenant, the representative stated that he
was unaware of the existence of 8ny special police brigade.

480. In reply to questions raised in connection with articles 12 and 13 of the
Covenant, the representative of the State party said that visa charges were fully
justifiable in view of the expenses that might be incurred in connection with
repatriation and that there~ore the procedure could not be regarded as
discr iminatory.

481. In reply to questions raised by members of the Committee concerning article 14
of the Covenant, the representative said that although app~inted by the ~xecutive

the judiciary waG, in fact, highly independent. The crucial question was not so
mu~h the system of appointment of members of the judiciary but the quality of
justice dispensed. No disciplinary action had ever been taken against any jUdge in
Cameroon in respect of any judgement rendered. With regard to the nomination and
promotion of judges, a strict seniority roll of serving jud}es was maintained by
the Ministry of Justice and promotions were approved by the President on the advice
of a Higher Council composed of senior judges and magistrates, the possibility of
political bias thus being excluded. Steps had been taken to ensure that trained
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and licensed lawyers were available throughout the country to provide legal advice
and assistance to those requiring it. aeferring to c~ncernB e_pressed about
military tribunals, the representative ezplained that provisions had been made,
save in case of violations of arms regulations, for persons convicted by the
military tribunals to appeal to a higher instance.

482. Regarding questions raised under articl~ 19 of the Covenant, the
representative emphasi.ed that it was only natural that the State should retain the
right to e_ercise a sufficient measure of supervision. Moreover, the press in
Cameroon was regarded not only as a means of disseminating information but also as
an educational inatitution, providing the framework within which citi.ens could
learn how to live in freedom, stimulating a form of 80ci&1 dynamism for the
achievement of national unity and encouraging creative participation in public
affaira. A proof of the success of the presa in performing that role was afforded
by the fact that Cameroon waa ahead of many countries in respect of the degree of
popular participation in public affairs and access to the public service.

483. Lastly, with respect to article 27 of the Covenant, the representative said
that many Ibaml1ekes" occupied leading positions in the economic sector.

484. Members of the Committee thanked the representative of the State party for his
co-operation. They observed, h~wever, that, while he had endeavoured to reply to
some questions, many important ones h~d remained unanswered. The concerns of
members in respect of issues such as those relating to the detention system, the
military courts, freedom of association, rights of minorities, equality of the
se.es and the single-party system, in particular, had not been allayed. Some of
the information relating to censorship and to the internal structure and evolution
of the country also gave grounds for special concern. Members of the Committee
e_pressed the hope that the Committee's observations would be brought to the
attention of the Government and would be taken into account in preparing Cameroon's
second periodic report.

485. The representative of the State party assured the Committee that its
recommendations would be conveyed to the Government and that the second periodic
report of his country would contain answers to the questions that had remained
unanswered.

486. In concluding the consideration of the initial report of Cameroon, the
Chairman welcomed the State party's clear intention to engage in a dialogue with
the Committee. He thanked the representative for his efforts to reply to the
Cor,:r,littee's questions but neverthele.s regretted that, owing to tile absence of
e_perts from the capital, it had not been possible to have a more comprehensive and
successful dialogue. It was all the more important, therefore, that the ser-ond
periodic report of Cameroon should be submitted in good time and that the government
representatives sent to present it should be sufficiently well informed to answer
the Committee's legitimate questions.

Mauritius

487. The Committee considere1 the second periodic report of Mauritius
(CCPR/C/28/Add.12) at its 904th to 906th meetings, hald on 17 and 18 July 19a9
(CCPRISR.904-906).
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488. The report was introduced by the representative of the State party, who
apologized to the Committee on behalf of the Government of Mauritius for the
extremely late submission of the second report. The delay had been due to various
factors beyond the Government's control, in particular, an int~rnal re-organization
that had given rise to three general elections in a very short period. He assured
the Committee that the Government of Mauritius would make every effort to ensure
the early submission of the third periodic report, which would co.•tain any
information it had not been possible to provide at the current session of the
Committee.

Constitutional and legal framework within which the Coy,nant is implemented

489. Members of the Committee asked for an explana~ion of the refetence in
paragraph 8 of the report to judgements of the Supreme Court in which the Court had
referred to provisions of the Covenant and for examples if possible. They also
asked for further information on the efforts made in MaurItius to inform the
population at large of the provisions of the Covenant and on any ~pecial activities
undertaken by the Government of Mauritius to inform the population of the right of
every person who believed he had been the victim of a vio~.p.tion of any of the
rights guaranteed in the Covenant to address a communication to the Human Rights
Committee under the Optional Protocol. Members of the Committ~e asked whether
there were factors or difficulties that might possibly be hindering the
implementation of the Covenant.

490. Members of the Committee also asked whether the revision of legislation and of
certain parts of the Constitution to bring Mauritian legislation more into line
with the Covenant was continuing and what areas were currently being dealt with;
what was the legal force of the Covenant in the Mauritian Constitution and
legislation; which laws gave effect to the provisions of the Covenant; whIch
guarantees might be suspended in a state of emergency and, in particular, whether
article 16 of the Mauritian Constitution could be suspended. They wished to have
more information on the exact competence of the Supreme Court, for the report did
not indicate clearly whether that body had powers equivalent to those of a
constitutional courts was it the Supreme Court that decidAd whether a law was
constitutional, and if so, what was the procedure followed to invalidate a law?

491. Referring to paragraph 7 of the report, members of the Committee asked for
clarifications of the terms "two-fold" and "democratic society". lioting that the
report was extremely brief, they said they would have liked more infor~lation on
events in the country during the 10 years that had elapsed since the Mauritian
Government's submission of its initial repo~t.

492. Replying to questions raised by members of the C~mmittee, the representative
of the St3te party cited two cases where reference had been made to provisions of
the Covenant, inclUding a case where a defendant's conviction had been reversed
because o( the failure of the authorities to inform him of the charges he faced in
a language he could understand, as provided in paragraph 3 (f) of article 14 of the
Covenant. He explained that the provisions of the Covenant were mentiQned in
trials only occasionally, for reference was usually made to the Constitution.
Concerning action by the Government to inform the population of the provisions of
the Covenant, he said that only representatives of certain profes6ions - such as
judges, lawyers and journalists - were familiar with the Covenant in detail; the
rest of the population took little inter6st in international human rights
instrunwnts. However, the Covenant was regularly quotnd in newspapers, the
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National Assembly and the courts when a case involving a possible human rights
violation arose, various human rights' defence groups and associations were also
familiar with the provisions of the Covenant. Regarding difficulties, he said it
was not easy to single out any specific ones but he was certain that they existea
in Mauritius, as in all countries.

493. In Mauritius, it was not necessary to adopt a law to give effect to a
particular provision of the Constitution. Keither was it necessary to repeal a law
that the Supreme Court had declared to be contrary to the Constitution: such a law
would automatically become null and void. In Mauritius, the Supreme Court had the
power to declare a law unconstitutional; no appeal was therefore possible, except
to the Privy Council in London, a procedure that had never been used. The Covenant
did not have the force of law as such, but was applied in practice, since all its
provisions were reflected in the Constitution. Furthermore, with time, laws were
being adopted or abolished continually to bring legislation more into line to the
Covenant. In Mauritius there could be no derogation from the Constitution with
regard to essential rights such as the right to life, bobeas corpus, protection
against torture or slavery. Other derogations should not be contrary to the
Covenant.

Self-determination

494. Regarding this question, members of the Committee asked what Mauritius's
position was concerning the right to self-determination of the South African,
Namibian and Palestinian peoples; whether Mauritius had taken measures to prevent
public or private support for the APartheid regime of South Africa; what the
current status of the Chagos Archipelago was under international law; and whether
the population of the Archipelago had been asked its opinion about
self-determination, including the possibility of being united with Mauritius.

495. Members of the Committee also wished to know the results of the diplomatic
efforts undertaken to recover that territory, as well as future prospects or
possible difficulties. They asked for more information concerning the inhabitants
of the Chagos Archipelago who had beeu displaced in 1965, in particular their
current social and political status and Whether they still wished to return to the
Archipelago.

496. In his reply, the representative of the State party said that his country, as
a member of the Organization of African Unity and the United Nations, had supported
all United Nations resolutions concerning the right to self-determination (f the
South African, Namibian and Palestinian peoples. That stand had been reaffirmed by
the Prime Minister of Mauritius in his statement before the General Assembly on
12 October 1988, in which he had ~ronounced himself in favour of the restoration of
all of the Palestinians' rights. Regarding measures taken to prevent any pUblic or
private support for the apartheig regime of South Africa, he stated that his
delegation was happy to have the opportunity to clarify the &ituation in view of
the concerted campaign regarding Mauritius' relations with South Africa. While it
was true that certain private enterprises continued to have ties with South Africa,
the existence of such ties had to be seen in the context of th~ strong
administrative and economic links that had existed between South Africa and
Mauritius during the British colonial era, the fact that South Africa was
geographically the nearest country to Maur1.tius on the continent, and the continued
existence of family connections between some of the inhabitants of the two
countries. However, tha Government had sought to reduce such ~elations with
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South Africa, which were already limited, even further over the past several years
and there had been reductions during that period in the level of imports, exports,
investment and tourism.

491. The Chagos Archipelago, which had been separated from Mauritius in 1965, that
is, before independence, had been combined with other territories to form a new
colony, the British Indian Ocean Territories. At that time, all Mauritians in the
Archipelago had been brought back to Mauritius, and in 1968, dt the time of
independenca, the Mauritian citizenship of persons from the Chagos Archipelago had
been retained under article 20.4 of the Constitution. Those who had been living in
the Archipelago before separation were Mauritians and had always been considered as
such.

498. Mauritius had never given up the idea of obtaining the restitution of the
Chagos Archipelago and was making every effort to mobilize international public
opinion to that end. The entire Mauritian community was working to obtain the
return of the Chagos Archipelago to Mauritian territory and the former inhabitants
of the islands ware prepared to return there.

State of emergency

499. Member~ of the Committee asked for indications of the legal provlslons in
Mauritius with regard to the imposition of a state of emergency and for
clarifications on their conformity with article 4, paragraph 2, of the Covenant.
They also asked for clarifications on the provisions of article 18 of the
Constitution, which in their opinion were less strict than the corresponding
provisions of the Covenant, and for information as to who actually took the
decision to proclaim a state of emergency in Mauritius.

500. The representative of the State party replied that article 18 of the Mauritian
Constitution set forth the de rogations from fundamental rights and freedoms that
were authorized under the state of emergency. He explained that the state of
emergency was proclaimed by the Governor-General (representative of IIer ~Qjesty the
Queen) and that the procl&nation was preceded by consultations between the Head ~f

State, the Prime Minister, the Cabinet and the Governor-General. The proclamation
had to be confirmed by a two thirds majority vote of the members elected to the
Legislative Assembly (Parliament).

501. Regarding the use of terms in article 18 of the Constitution that differed
from those of the Covenant, he said that in his opinion the only possible
interpretation of that article was that of public emergency in the meaning of the
Covenant, i.e. circumstan~es threatenir.g society itself and the nati~n. The
difference between the terms used could not be interpreted as authorizing the
proclamati~n of a state of emergency under circumstances other than those set forth
in the Covenant. The provisions of the Constitution relating to the state of
emergency had to be considered in the light of his c0untry's special situation and
understood in terms of the nature of its institutions.

Non-discrimination and eQuality between the sexes

502. Members of the Committee asked whether significant inequalities still existed
between spouses with regard to marriage, during the marriage and at its
dissolution, even after the recent revision of the Civil Code. They asked for
further information Ofi the duties and functions of the Ministry of Women's Rights
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and Family Welfare and on the activities of the National Women's Council and the
effectiveness of its work. With regard to the treatment of foreigners, they wished
to know in what respects, apart from political rights, the rights of foreigners
were more limited than ~hose of nationals. Members of the Committee also asked to
be supplied with further information in accordance with the Committee's general
comment No. 15 (27).

503. Noting that article 16, paragraph 3, of the Constitution did not mention
either language or sex as grounds for discrimination, members of the Committee said
that those two elements should be mentioned if the text of the Constitution was to
be fUlly in conformity with that of the Covenant. They wished to know the meaning
of the sentence "tradition and cultural patterns stIll cause some differences in
the lives of men and women" and whether the application of the three matrimonial
regimes had raised problems, given the religious and cultural difficulties.
Clarifications were requested concerning the contractual regime entered into by the
spouses at the time of marriage. They also asked whether foreign women who married
Mauritians could keep their original nationality or whether they automatically
acquired their spouse's nationality. Memb~rs also asked what percentages the
various communities represented within the Mauritian popUlation and to what extent
each of those communities participated in public affairs.

504. Replying to the questions raised, the representative of the State party said
that in Mauritius, not counting minorities, the population was divided, from an
electoral point of view, into four major cate90ries according to origin: the
Chinese; what was generally termed the "general population"; the Hindus; and the
Muslims. Members of all of these groups having the necessary qualifications could
seek pUblic office or election to the Assembly without any legal or practical
obstacles. Under the Constitution, eight seats in the Legislative Assembly were
reserved to ensure a certain equilibrium in the representation of the various
electoral groups. With regard to the prohibition of discrimination based on
language, he said that nothing in the Mauritian Constitution provided for either
advantages or disadvantages linked to language. In practice, for several yaars all
the communities had been able to promote the use of their own language and to study
in their language in the public schools.

50S. Referring to questions on the matrimonial regimes, he said that in Mauritius
there were no significant inequalities between spouses under the law, but it was
more difficult to state that there were no significant inequalities between spouses
in practice, given the mult: racial nature of the Mauritian nation where each ethnic
group had its own traditions. The Mauritian authorities made every effort to amend
or eliminate legal provisions that did not guarantee equal treatment between men
and women, for example, with regard to employment, and they had revised the Civil
Code provisions on marriage. The National Women's Council had also been active in
making women better aware of their rights regarding such matters as marriage and
divorce and in respe-" of their children, and special consultative groups had also
been established to assist women in dealing with their problems. A certain amount
of progress in improving the condition of women had already been achieved, as
illustrated by tIJe increased participation of women in public life and in sports.

506. He said that, in practice, the matrimonial regimes had not raised any problems
so far. The contractual regime entered into by the spouses at the time of marriage
was not a very widely used procedure; contracts of that type had never given rise
to any inequalities and had never been contested in the courts. He stressed that,
if a marriage contract freely entered into by the spouses proved to be at odds with
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the principles of the law and human rights, the Supreme Court would not recognize
the validity of the contract. Women who married foreigners retained their
Mauritian citizenship unless they made a formal act of renunciation.

Right to life

507. With reference to that issue, members of the Committee wished to know how
often and for what crimes the death penalty had been imposed and executed since the
consideration of Mauritius' initial report; whether there had been any further
developments since the submission of the report concerning the appeals of the
persons sentenced to de&th for drug trafficking; what were the rules and
regulations governing thd use of firearms by the police and security forces; and
whether there had been any violations of these rules and regulations and, if so,
what measures had been taken to prevent their recurrence. With regard to the
problem of drug consumption and drug peddling, the representative was asked to
comment on the recommendations or findings of the Parliam~ntary Select Committee
and the Commission of Inquiry, as well as on the effectiveness of the campaign
against drug abuse and addiction. Members of the Committee als~ wished to have
additional information on article 6 of the Covenant, in accordance with the
Committee's general comments No. 6 (16) and 14 (23).

508. Some members expressed their concern about the reintroduction and application
of the death penalty for drug traffickers iL Mauritius after a 23-year moratorium
and said that to extend the death penalty to all cases of drug trafficking,
inclUding those involving the saId and consumption of unprocessed coca leaves, was
an excessive measure. In the same connection, they wished to know what minimum
quantity of drug possession constituted trafficking, whether the possession of that
quantity was enough to shift the burden of proof on to the accused person and which
dangerous drugs were subject to government authorization. Members also wished to
know what discretion a judge would have in pronouncirl sentence and why trial by
jury had been abandoned; why drug trafficking was considered serious enough to
warrant the establishment of a system that did not exist in other count~ies; what
had prompted the enactment of so far-reaching a law; and whether any additional
steps had been taken or were contemplated to bring about a reduction in drug
trafficking.

509. Members also wished to know whether citizens had a right to thp. possession and
use of firearms in self-defence, whether special licences were required for such
weapons and whether the police were permitted to carry machine-guns and other
sophisticated firearms.

510. In his reply, the representative of the State party explained that the
offences for which capital punishment could be imposed were treason, murder and the
recently enacted offence of importing dangerous drugs. The death penalty had not
been imposed for treason since the submission of the initial report. Two
executions fo~ mUlder had taken place in 1984 and 1987. The new law imposing the
death penalty for the import of drugs had been passed in 1986. There had been two
convictions in 1987. Since the submission of the report, there had been a further
conviction for the import of drugs in which an appeal to the Privy Council was
under consideration. The death sentence was likely to be imposed only on persons
having in their possession a sufficiently substantial quantity of drugs to justify
the conclusion that they were drug traffickers. In addition to the intrOduction of
the death penalty for drug trafficking, an amendment to the Dangerous Drugs Act had
also increased the penalties for a number of other drug offences, with the result
that drug trafficking was largely under control.
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511. The tyres of drug trafficking that involved the death penalty were listed in
the Drug Act. AD regards coca leaves, the Government's concern had been not so
much with consumption as wi th importatio~l of and traffic in coca lea"es.
Psychotropic suustances were "ot included in the list of dangerous drugs but prison
sentences and/or fines were imposed l •• persons found to be in po~s~ssion of Ruch
substances. It was up to the court to decide in each individual instance whether
an accused person was or was not a drug trafficker. Trial by jury had been
abandoned in such case$ to prevent tampering with jurors. Judges were empowered to
impose the death penalty for drug trafficking just as in caseR of murde~.

512. Regarding the presumption of innocence, the representative said that it was
quite clear under the system of law obtaining in Mauritius that the burden of proof
rested on the prosecution and that the accused enjoyed tne right of silence. If
drugs were found in a person's luggage and the court was satisfied that he had no
knuwledge of their presence, he could not be convicted under any circumstances.
The mere possession of dangerous drugs without any proof of guilty intent was
insufficient to obtain, conviction. Mauritius was co-operating with several
States to eliminate the threat of widespread traffic in drugs but this did not
affect the imposition of the death penalty for drug offences. Indeed the
imposition of ~uch penaltieG on convicted drug traffickers was also likely to
benefit othfJ .. ~r-:lntr ies.

513. The law governing the use of firearms by the police and security forces was no
different from that applying to any member of the public. The police did not cany
machine-gunc, only hand-guns. There had been no cases in recent yesfs of injuries
caused by firearms. Firearms could only be carried by ~"mbers of the public if
they were in pos~ession of a licence issued by the Commissioner of Police. A
Fire~rms Act and Firearms R~gulations were in force and the situation was well
under control.

Liberty and securitf. of the person and ~eatment of prisoners and other
detainees

514. With reference to that issue, members of the Committee wished to know what
proportion of persons charged with criminal offences were denied release with or
without bail pending trial; what was the average length of detention for persons
who remained in custody pending trial; ha' quickly after arrest a person's family
was informed ~nd how soon after arrest lrson could contact his lawyer; what wa~

the current status of the Reform Institutions Bill, which, inter alia, would
formally outlaw caning in prisons; whether tho United Nations Standard ~inimum

Rules for the Treatment of Prisoners were complied with and whether the relevant
regulations and directives were known and accessible to prisoners; whether prison
authorities still resorted to the application of a bread and water diet for a
period of seven days to one month as a means of punishment and, if so, how common
was that practice: and what was the minimum age at which 3 person could be hel~

criminally responsible.

515. Members also wished to know why the time-limi.t for bringing an arrasted person
under judicial control was not legally defined; why in Mauritius persons could be
imprisoned for failure to pay a debt; whether the offence for which a debtor could
be imprisoned was failu=e to pay a debt or contempt of court; and whethar bail was
automatically disallowed for certain categories of uffences. Th~y also sought
additional information on the enforceable right to compensation fOf anyone who had
been a victim ot unlawful detention; on the Act enabling the competent minister to
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refer labour disputes t~ compulsory arbitration, which mi9ht result in the
imposition of forced labourl and on the regulation relating to the liabil~ty to
imprisonment of persons without visible means of support. It was also asked what
the mininl\~ age was at which a person could be imprisoned or held criminally
responsible.

516. Replying to the questions raised by members of the Committee, the
repreaentative of the State party stated that the number of cases in which bail was
denied was very small. The Bail Act No. 13/1989 had considerably relaxed the
conditions for bail. Persons arrested on charges of murder or the importation of
drugs were systematically refused bail, but bail was always consldored for other
categories of offencea, includir.g manslaughter. A person charged with murder might
be held under arrest during preliminary investigation for 8 period of up to 8 or
even 12 months, in other cases much less (1 to 3 months). The families of arrested
persons were normally informed immediately. The Reform Institutions Bill was now
on the statute-book as the Reform Institutions Act No. 35/1988. In consequence,
caning and bread and water diets in prisonJ were no longer legal. The min;mum age
at which ~ person could be held criminally responsible had not been specifically
laid down by the Parliament, b~t Jections 44 and 4S of the Criminal Code gave an
age of 14, below whi~h offenders were not deemed to be criminally responsibl&.
Maurltian law also contained special provisions ensuring that young people were
tried separately in juvenile courts and that the punishment applicable to them was
modified as compared with that reserved for adult offenders. In th~ case of
unlawful detc~tion by a police officer, the State was responsible for payment of
aarnages.

517. Th~re was no record of trade union officials being imprisoned on account of
lawful trade union activities1 nor was there any cas~ af warkers in either the
public or private sector being imprisoned for taking part in strikes, even where
such strikes were unlawful. Case$ of for~ld labour, except in r.onnection with
l~wful p~ison sAntences, were inhuman and there was no provision for such practice
in law. Imprisonment was not ordered automatically tor simple rpluGul to pay a
debt but only if and when the court wa~ satisfied that t~e person hd~ t:·a means to
pay but was still wilfully refusing to do so. While such 6 person c)u~a he
incarcerated, he would be inmediately released upon payiug the 1ebt.

51B. With regard to that issue, members of the Committee wis~~d to rec,ive
necessary additional informat~on on arti~le 14 of the Cove'l~n~, pursuant to the
Committee's general comment No. 13 (21). They also asked whetiler any steps were
contemplated lO enact legislation prcviding for compensation to persons wrongfully
conviC'tpd or imprisoned, in accordance with the requirement in article 14 (6) of
the Covenant.

519. In connection with section 4 of ~he Official Secrets Act, a member pointed out
that the provisions contained therein appeared to lay the burden of proof on the
accused and therefore seemed to be contrary to artiCle 14 (2) of the Cove~ant

concerning the pres~~ption of innocence.

520. r.eplying to the questi0n~ lajRed, tha repr~s3nt~t~ve of the State party stated
that ,:he Committee's general comment No. 13 (21) waS very helpful to the legal
prof~ssion and to the members of the jUdiciary, but the Constitution of Mauritius
contained its own detailed rules concerning due process in section 10. The right
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to claim damages had always existed under Maurition law and the country's Civil
Code made satisfactory provision for remedy in such circumstances. Tho Official
Secrets Act, which had been enacted to protect cabinet documents, aought not to
upset the established rule concerning the burden of proof but merely to provide
that, if a document had been published with lawful authorization, that fact sho~lrl

be established by the publisher. Requiring the publisher to furnish proof of
authorization was a requirement that did not contravene t~le presumption of
innocen~e or the Covenant's provisions.

Freedom of movement and tixpulsion of aliens

521. With reforence to that issue, members of the Committe& wished to know wheth~r

any restrictions on the freedom of movement or residence of aliens had been adopted
pursuant to section 15 (3) (d) of the Constitutionl whether appeals against
deportation orders had suspensivo effect; and whether the permissible restrictions
under Mauritian law, "complying with nOl'ms that -",ere reasonably justifiable in a
clemocratic society" were the same as those permitted under the Covenant.

522. In his repjy, the representative of the State party declared that there were
no restrictions on the freedom of movement or residence of aliens in Mauritius.
Appeals against deportation orders did not have suspensive effect but, in practice,
the p~rson against whom the order had been made was usu~lly allowed to ~ta~ i~ the
country pending a decision. If. the author~ties deci~ed to enforce the order, the
person could r.equest a court injunction to prevent the expUlsion fro~l being carried
out before the hearing had been ~oncluded. The phrase in paragraph 27 of the
report and the one in article 12 of tho Covenant carried the same implications.

~ight to privacy

523. With reference to that issue, members of the Committee requesGed additional
information on article 17, in accordance with the Committee's general comment
No. 16 (32)1 and concerning the law and practice relating to permissible
interferenc~ with the right to privacy and to the collection and safeguarding of
personal data.

524. Responding to questions raised by members of the Committee, the representative
of the State party pointed out that interference with privacy by the State was
permissible in criminal investigations provided that a court order hau been
obtained on the basis of information given under oath. Interference by private
persons was governed by the Civil Code. There had so far been no need for
legislation ccncerning personal data in Mauritius since no private or pUblic
institvtion systematically collected such data except in the field of taxation,
electoral law and pension rights.

FreedQm Qf religiQn and ~xpreSSiODJ prQhibitiQn of propaganda for war and ~~~
of natiQnal, racial QL-tAligiQUS hatred

525. In t~jis conn~ction, members of the Com~ittee asked for further information
concerning the limitations on freedom of the ~ress and the media permitted bI law.
ThlJY wondend whether propaganda for W1U was r~·onibit.ed b:' 13...·, in confQrmity with
8rticle 20, paragraph 1, of the Covenant.
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526. They alao aRked why the draftets of tbe new 1985 law had found it necessary to
bdd the offence of contempt of ~he Government to tbe current Criminal Code, when
the offence of slander was already provided for, wbetber legal proceedings bad been
instituted in application of that l~w and wby it had been felt necessary to add the
offence of publication of "fals8 revorts" to the Criminal Code. In tbe opinion of
member~ of the Committee, there was a problem of compatibility witb article 19 of
the Covenant dnd, in that connection clarifications were requested on the 1970 Act,
in particular the rights and remedies available to the accused and ~ho decided
whetber certain news was seditio~s. Members also noted tbat article 12 of the
Mauritian Constitution did not pl'ovide tor freedom to "seek, receive and impart
information ond ideas" as stated in article 19, parftgrepb 2, of the Covenant. They
asked whether ther~ were legislative provisions in that area and, in particular, to
what extent journalist6 wero able to obtain inform~tion from tb. autb~rities or
bave access to official files, whetber radio stations in Mauritius broadcast
programmes in several languages and how air time was divi~Bd among the variou.
language groups. Some members of the Committ~e asked for clarifications of the
exprossJon "excapt with his o,.,n cunsent" in artiCle 12 of tbe Mauritian
Constitution and on the compatibility of article 296 of the Criminal Code with the
corresponding provisions of the Covenant. Some members ot the Committee also asked
whether the State provided subsidies to the various feli~ious denvminations or
associations for their schools.

527. The representative of the State party, replying to the questions rai*ed hy
members of the Committee, stated that freadom of the press was guaraDteed in his
country and that the Committee need not be concerned by certai~ legislative
provisicns that h&d been adopted in that area. Concerning the pUblication of
"Calse rep~rts", he explained that tbe false nature of published reports did not in
itself lead to a convietion if there hed neen no criminsl intent. He sei4 that the
1985 law and arlicle 296 of the Criminal Code, which certain members of the
Committae had found undUly repressive, had never been used as a basis for legal
prosecutions. In the opinion of the Goverr~ent ~f Mauritius, freedom of the press
did not mean frJedom to pUblish false or diBtort~u info~ation. lIuwever, it did
include the right to criticize the Government, itl policy or positions, a~d tbat
right was in no way suppressed. The omission of tlHt words "to seek" intormaHon
from article 12 of the Constitutian by no means meant tbat free~om of expression
and information was limited in Mauritius. In his opinion, the freedom ~o "receive
and impart" information set forth in article 12 of the Constitution included the
freedom to seek information and, on that basis, the inability to exercise that
right could be considered by the courts as a violation of the provisions of the
Constitution.

528. C·)ncerning subsidies to educational establishm~nt3, he said that there was no
discrimination and that all establishments were sl1bsidized sufficiently to pay
their ata!f and to ensure their proper operation. Concernin~ the reference to air
time, he pointed out that it was quite difficult to divide it equ~lly among all the
language groups. since Mauritius had only one radio station for a trilingual
population. However, Qfforts were made to distribute the programmes among the
different languages equitably. The problem of propaganda for war had never arisen
and the law made no provisic~ iu that regdrd. Hcwever, the imp.lementation of other
legal provisions prohibiting the advocacy of insurrection or violence could have
the same result as a specific law. Concerning the implementation of the articles
of the Public Order Act, which provided for the closure of printing houGes, he said
that his Government would provide th~ Committee with detailed information in H
wdt.ttln note.
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Fr,edom of assembl¥ Ind ISSQgiltiQn

529. Members Qf the CQmmittee requested information on the number and composition
of trade unions in Mauritius; Qn legislation and practice with regard to the right
of peaceful assembly; and on the conditions restricting the right to strike
contained in the Industrial RelatiQns Act of 1973.

530. Replying to the questiQns raised by members of the Co~nittee, the
representative of the State party said that the establishment and operation of
trade unions were governed by the Industrial Relations Act. As at 31 December 1987,
Mauritius had 313 trade unions, Qf which 10 were federations 1 that number had now
risen to 331. The conditions for joining a union were also governed by that Act,
which provided for complete freedom in that area. CQncerning the right of peaceful
assembly, he informed the Committee that the competent authorities were the courts,
in the first instance, follQwed by the permanent arbitL"atiQn CQurt. The
Commissioner of Police had to be informed before a public meeting was heldl if he
refused authorization, it was possible to apply to a CQurt. The purpose of the
restrictiQns as far as strikes were concerned was to provide for a cooling off
period. If thQse prQcedures failed, a strike notice had to be submitted to the
Minister for Labour. The only recent ekamplo of a strike had been a major strike
of the entire civil service at the beginning of June 1989.

f[~tJ.ctiQn Qf thv tAmily and of children

531. Members of the Committee asked for further information on the activities of
the Ministry Qf WQmen's Rights and Family Welfare and on the activities Qf the
National Adoption Council since its establishment in 1987, in particular, whether
the Council had been able tQ oliminate abuses in the adoption of Mauritian children
by foreigners. They asked whether a mother of Mauritian nationality could transmit
the nationality to her child born outsid~ Mauritian territory, as provided by
article 23 of the Constitution in the case of the father.

532. Members of the Committee also asked whether the lack of distinction between
legitimate and natural children also extended to children born oC adultery and, if
SQ, what possibility the parents had of legitimizing them, and whether natural
children and children born of adultery had the same rights as l~gitimate children
with regard to inheritance. With reference to the serious problem of children
taken out of a country illegally, they aske~ whether the National Adoption Council
was also empowered to inquire into that type of illegal practice, whether cases of
that nature had been brought before the courts in Mauritius nnd, if so, what
sentonces had been handed down against nationals and foreigners. Was corporal
puni~hment practised in the schools and, if so, in what fQrm?

5;3. Replying to the questions asked by members of the Committee, the
representative of the State party said that the Ministry of Women's Rights and
Family Welfare, in particular, made available to the public the services of
lawyers, doctors, ps}'~hologists and nutritiQnists. An amendment to tho Civil Code
that entered into force in 1982 had abolished the distinction between legitimate
and natural children, but that did ,~ot app.ly to chil~ren born of adultery. The
National Adoption Council had begun its fun~tionG in 1988. In that year, there had
been 69 adoption requests, of which 62 had been approved. The Council ~'QW

empowered to inquire into tha activities of certain organizationv that obtained
children for foreigners. In a number of cases, facls had been brought to the
attontion of the police. He explained that, unuer articles 23 ond 27 of the
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Constitution, a mother of Mau~itian nationality could not transmit the nationality
to her child born outside Mauritia~ territory. Corporal punishment was not
authorized in Mauritian schools.

Bight to take part in the conduct of public affairs

534. Members of the Committee asked to be supplied with statistical data concerning
the proportion of women and minorities elected to office and in public service.

535. The representative of the State party replied that there were more women than
men in his country's pUblic service. There were currentl~ three women in
Parliament, one of whom, a Hindu, was also the Minister for Labourl there were no
&tatistics regarding minorities. Mauritius might be described as a nation of
minorities, since there were about 30 or so of them, and it could not be said that
anyone dominated the others. For electoral purposes, for reasons of convenience,
they were divided into four major categoriess persons of Indian, African and
Chinese descent and Muslims. No problems arose concerning participation of members
of minorities in public service.

Bights of minorities

536. ln this connection, members of the Committee wished to know whether there were
particular difficulties and factors that might affect the enjoyment by minorities
of their rights under the Covenant and, if so, what measures had been taken to
remedy them. Noting with satisfaction that minorities' rights appeared to ba well
protected in Mauritius, some members asked whether that was simply so in practice
or whether there were special legal provisions to that effect.

537. The representative of the State party replied that, in his country, no law
conferred a particular right on any special community. The law simply permitted
all individuals to enjoy their rights In any way tney pleased. All communities
genuinely enjoyed the rightH granted to them. That situation was reinforced by the
existence of the French, African and Chinese Cultural Centres and the
Mahatma Gandhi Cultural Centre. There was no law prohibiting any particular
community from enjoying all its cultural rights and expressing itself, in music, in
song, or in prayer. If the Government of Mauritius had more means at its disposal,
it would provide for even greater enjoyment of those rights.

Gl.ne.r.al Qb~

538. Members of the Committee e&pressed ':heir satisfaction and thanked the
representative of Mauritius, noting tha:- his replies to the Committee's questions
had been frank and full and that the dialogue between the Committee and the
Mauritian delegation had been fruitful. While regarding the human rights situation
in Mauritius as satisfactory, they expresned concern with respect to some
provisions in current Mauritian legislation, especially regarding the death penalty
and the fait'ness of prQceedings in that areal freedom of expression and freedom of
the p.ess; non-discrimination in conllection with article 16 Qf the Mauritian
Constllution; the presumpt.iclD of innocence in the context of the Official Secrets
Act; t.rade-union freedoms; and the treatment of children born Qf adUltery.

539. The ~epresentative of the Stute party assured the Committee that the
Government oC Mauritius was resolved to respect both the s~irit of the Covenant and
the Constitution of the cQuntry.
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540. Concluding the consideration of the second periodic report of Mauritius, the
Chairman again thanked the Mauritian delegation for the constructive manner in
which it had conducted its dialogue with the Committee. He believed that the
delegation had been able to form a clear idea of what the members of the Committee
thought of the human rights situation in Mauritius and to consider their arguments,
and that it would now be able to transmit the Committee's observations to the
Government of Mauritius.

Italy

541. The Committee considered the second periodic report of Italy (CCPR/C/37/Add.9)
at its 908th to 912th meetings on 19, 20 and 21 July 19Sf (CCPR/C/SR.90S-912).

542. The report was introduced by the representative of the State party, who
emphasized the importance that the Oovernment of Italy attached to the protection
of human rights and reminded the Committee that his country had ratified all the
main international human rights instruments. He added that such an undertaking
placed an increasing burden on the Interministeria1 Committee on Human Rights.
That burden, indeed, had caused a delay in the submission of the report and made it
necessary to improve arrangements for the implementation of obligations under those
international instruments.

543. Referring to developments since the preparation of the report, he stressed the
considerable efforts that had been made to improve the legislation relating to
civil and penal procedures. The major development in the field of penal procedu~9

was the forthcoming entry into force, in October 19S9, of the new Code of Penal
Procedure. The Code was designed in partiCUlar to ensure complete equality of
treatment between defence and prosecution, to guarantee persons suspected of
criminal offences direct and immediate access to the judge, and to reduce the
length of the penal procedure by introducing the principle of cross-examination.
To supplement the efforts made to reduce the length of judicial procedures, a bill
aimed at establishing the institution of a justice of th~ peace t~ deal with minor
civil cases had been submitted to Parliament on 17 January 19S9.

544. Regarding freedom of religion, the Constitutional Court in a recent rUling had
confirmed that religious instru~tion in secondary schools was purely optional.
Furthermore, a bill considered by Parliament was aimed at r~cognizinq the total and
unconditional right of conscientious objectors to perform civilian service instead
of military service, and at making them subject to the civil rather than military
courts.

545. Lastly, with reference to article 19 of the Covenant, he .' ~ted that an act of
February 1987 sought to ensure transparency in the transfer of vwnership of
newspapers, to monitor any activities that might result in the concentration of
information, and to sanction, by annulment, any transaction that was li~ble to givu
certain groups or companie& a dominant position. In addition, since the field of
radio and televiRion was not governed by any general law the Government had
sub~itted a bill to Parliament with a view to creating a legal framework for the
fair allocation of radio and television broadcasting channels.

Cg~j.~tional and legal framework within which ~ Covenan.t-~~_at~~

546. In this regard, members of the Committee expressed a desire for more
information concerning the status of the Covenant in Italian law and concerning

-120-



arrangements to resolve any conflict between the Covenant and the provisions of
domestic law. On that subject, they asked whether there had been further
developments in case law since 1980 strengthening the~ primacy of treaty
provisions, in particulaE' those of the Covenant, over the provisions of domestic
law; whether the Covenant was frequently invoked before the courts and often
referred to in judgements; whether its provisions were directly applicable; and
what was its status in relation to the Italian Constitution and domestic law.

547. In addition, they asked whether the Interministerial Committee on H'~an Rights
had made any specific recommendations or proposals for legislation or ex~cutive

action designed to fulfil Italy's obligations under the Covenant or other relevant
international human rights treaties, and whether any factors or diffic~lties were
being encountered in the implementation of the Covenant, notably in the context of
efforts to combat terrorism, because of economic problems or problems ir- the field
of immigration. They also requested additional information on activities to
promote greater public awareness, and particularly awareness among magistrates and
members of the police and ~rmed forces, of the provisious of the Co~enan~ and the
nptional Protocol.

548. Referring to the institution of citizens' advocate, they asked what was the
current status of the bill concerning that institution; in what manner the
competence of nationally appointed citizens' advocates differed from that of those
appointed by regional authorities, and whether the former were emp~wered to deal
with problems involving the regional authorities where there were no regional
citizens' advocates. It was also asked what the rea ions were for establishing the
institution of citizens' advocates; whether positive results had already b~en

obtained at the regional level; whether, contrary to the intended purpose, that
institution might not have contributed to further prolonging procedures' what the
field of competence of citizens' advoc~tes was; what powers t.hey were given to
protect the rights of individuals, in particular when no r~medy was available for
administrative acts prejUdicial to the citizen; and whether they were ablEr \'
institute proceedings before the courts on behalf of private individuals. Lastly,
concerllin~ the nwnerous reservations made by Italy upon ratification of the
Covenant, it was asked whether the Government intended to maintain them or whether
it felt that some of them could be reconsidered, in particular the reservation
concerning restri~tions on the right of entry and sojourn in Italy of some members
of the Savoy family and the reservation concerning article 19 of the Covonant.

549. In reply to the questions asked concerning the status of the Covenant in
Italian domestic law, the representative of the State party reminded the Committee
that the very structure of the Italian constitutional system was designed to
guarantee the application of international instruments such as the Covona~t in
internal law, bearing in mind also article 11 of the Constitution, which provided
the possibility of limiting State sovereignty in the interests of the maintenance
of peace. The ConstitutioIlul Court had stated in 1983, in a case concerning the
relationship between European Community legislation and the Italian Constitution,
that tta latter contained two types of provisionsl essentially procedural
provisions, from which de rogations could be made in favour of a supranational rule,
and provisions concerning the protection of human rights and fundamental {reedor';,
which were not SUbject to derogation. Thus the provisions of the Covenant,
although incorporated in the Italian legal system by an ordiE".q' law, were
particularly well protected since they were linked to the clauses of the
Constitution, whose primacy was uVheld ever in re~ation to international treaties.

·'cerning possible confllcts between the Covenant and a subsequent law, he drew
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attention to two recent rUlings handed down by the Court of Cassation stipulating
that, in the event of conflict, the judge must not recognize the supremacy of the
subsequent law unless the legislative provisions demonstrated a clear and obvious
intention on the part of the legislaturo to abrogate the international rule. The
pacta Bunt Bervanda principle recognized in international law was thus
strengthened. The provisions of the Covenant, particularly those of article 14,
were frequently invoked before the courts. Thus, for example, the Court of
Cassation had recently refused to extrad~te a person because the safeguards
provided by the legislation of the requesting State for younQ persons below the age
of majority ln terms of penal law were not as extensive as those of article 14,
paragraph 4. Nevertheless, if the provisions of the European Convention on Human
Rights were more frequently cited by the courts, that was because of th~ publicity
given to legislative reforms that were bssed largely on that Convention.

550. Replying to other questions, he drQw attention to the fact that his Government
had established the Interministerial Committee on Human Rights with a view to
co-ordinating the preparation of all reports to be prsi\)nted under the various
international instruments relating to h~an rights. ~lthoygh, under its mandate,
the Committee was not required to make opecific recommendations or proposals for
legislation, it had recently taken the initiative of studying the system of
presentation of reports under those instruments in order to make its contribution
to rationalization of t~e system. The implementaticn of the Covenant had not posed
any particular problems in Italy because most of the fundamental principl@s in the
Covenant were already written into the Constitution. Nevertheless, a number of
difficulties might well arise, mainly in the sphere of penal procedure.

551. Turning to questions concerning activities relaling to the promotion of
greater pUhlic awareness of the p~~vi~ion8 of the Covenant and the O~tional

Protocol, he .tressed that very many activiti3s had been ~ndertaken, and mentioned
in particular the recent pUblication of a compilation of all the international
instruments and the Italian legislative provisions on women's rights. Special
efforts were being made to make law enforcement officials more familiar with the
text of the Covenanc and its consequent implications f~r their daily work. A
similar effort was being mAde in police training colleges, where instruction was
given in human rights.

552. Referring to the many questions on the instituti?n of citizens' advocate, he
explained that thus far it had been introduced only at the regional level. Several
legislative initiatives had been taken t~ regulate the institution at the national
level in terms of greater dynamism and enhanced efficiency but, owing to the
premature ending of the parliamentary term, th9Y had lapsed automatically.
However, during the current ter~ Parliament had before it a large number of
proposals that restated the earlier in:tiatives. The proposed compet~nce of the
citizens' advocate w~s restricted to the machinery of the State and of the
institutions coming directly within its ~ompetence, consequently, it was not
anticipated that he might intervene in those regions where there was no regional
citizens' advocate. The citizens' advoc~te, viewed as a means of bringing the
public ~nd the authorities closer, wae a ce~tralizing organ to Which all citizens
could apply in order to report an actual or alleged abuse committed by the public
authorities. He also played a very important role in accelerating administrative
procedures and, intervening before an adnllnistrative act was adopted, he was
complementary to the courts, which, for their part, could be seized only after a
certain act had been performed. However, Ra the regional citizens' advocate had
only limited competence vis-D=.~ the national authorities and ;ublic services, his
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effectiveness was impeded, as most complaints by citizens concerned alleged abuses
committed by the latter.

553. In reply to other questions, he explained that the Italian authorities
considered at regular intervals the necessity for m~intainin9 the reservations made
upon ratification of international human rights instruments. With respect to the
reservation on article 12, paragraph 4, he pointed out that the constitutional
provision that had given rise to it was still in force and that, consequently, in
order to enable the male descendants of the King of Italy to be admitted to Italian
territory, it would be necessary to amend the Constitution, which neither the
Council of State nor the Constitutional Court had deemed appropriate. However, the
prohibition of the entry into and sojourn in the territory of other members of the
House of Savoy had been relaxed by judicial precedent. He assured the Committee
that the reservation made in article 19, paragraph 3, concerning radio and
tolavision broadcasting had not prevented rtaly from discharging the obligations
stemming from it and said that the reservation was likely to be withdrawn.

State of emergency

554. Members of the Committee sought clarification concerning the constitutional or
legal provisions guaranteeing article 4, paragraph 2, of the Covenant.

555. In his reply, the representative of the State party stressed that his country
had never had recourse, since the founding of the Republic, to emergency measures.
For instance, the problems stemming from the inten&ive terrorist activities in the
1970s and early 1980s had been solved by ordinary proc~dures and methods. The
Constitution containev only provisions relating to the state of war, which h8d
never been implemented. In the final analysis, the best guar3ntee of
implemontation of article 4, paragraph 2, of the Covenant lay in the hierarchy of
the sources of law.

556. Members of the Committee asked whether the conditions for the acquisition of
Italian nationality described in article 1 of Act No. 123 of ?l April 1983 also
applied to a fore\gn or statel.,ss woman, whether the European Economic Communi~y

Council directives of 10 Februa' y 1975 and 9 February 1976 had been included in Act
No. 903 of 9 December 1979, and whether the directive of 11 December 1986 had the
force of law in Italy. With regard to the equality of men and women, members
requested relevant national and regional statistical data,n the proportion of
women to men in leading political and governmental positions, in pUblic employment
and in managerial posts. With regard to aliens, members inquired in what respects
their rights were r~stricted as compared with those of nationals and, in that
regard, they wished to have more detailed information in the light of the
Committee's general comment No. 15 (27).

557. In addition, further information was sought conc~rning Act No. 123 of
21 April 1983, in particular, how a womAn who had unuer the ol~ system lost her
nationality through marriage could recover it. With reference to the transmission
of nationality through bil"th, it was asked what t.he groands were i'or the
Constitutional Court's judgement of 9 Febr~ary 1983, and whether the current
national law on the nationality of ~hildren was basod on i~L,~.~QUin1R or on
j~8 aQml~ili. It was also asked whether an alien under age adopted by an Italian
family acquired the latter's natiOtlo.lity; what facilities the natural mother hed
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with respect to entoring Italy and contacting the child; whether men and women were
on an equal footing as far as service in the police was concerned; and what the
precise functions were of the National Commission for Equality between Men and
Women. Lastly, with regard to the need for positive action in the field of
non-discrimination, one member wondered whether the alleged current resurgence of
neo-fascism in Italy was a problem of any considerable extent.

558. The representative of the State party emphasized that Act No. 123 of
21 April 1983 provided for total equality in matters of nationality. Any person,
male or female, who married an Italian national was free to chose whether or not to
acquire the spouse's nacionality. A special provision had been made to enable
women married under the old system to renounce Italia~ nationality if they so
wished. He added that the relevant European Economic Community Council directives
had been incorporated into the appropriate Italian legislation. Artic~e 5 of Act
No. 123 provided that adopted minors could maintain dual nationality until
attaining majority, at which time they would have to opt for one of the two
nationalities. Refsrring to the specific problem of a natural mother who had given
her child up for adoption in Italy, he stated that while she retained the same
rights as any foreigners with respect to entering Italy, emphasis had to be placed
on the protection of the childts interests. It was therefore left to the jUdge to
decide whether or not a meeting with the natural mother would be advantageous for
the child.

559. Replying to other questions on the equality of men and women, he stated that
women accounted for 6.5 per cent of senator~ and 16.2 per cent of tho~e elected to
the Chamber of Deputies, and that they had two portfolios in the outgoing Cabinet.
Further, the proportion of women in public employment was increasing steadily
following a decision by the Constitutional Court that abolished the restrictions on
access by women to certain sectors previously reserved for men. By way of example,
he said that there were 2.3 per cent of women in the police, 4 per cent in training
establishments for engineers, 79 per cent in the Higher Teachers' Training College
and that 14 per cent of members of the professions or company directors were
women. He also confirmed that men and women were on an equal footing as far as the
police were concerned and stated that the only reason there were relatively few
women police chiefs was that women had only recently been accepted into the police
force. He added that normal military service was not yet open to women. With
regard to the question raised in connection with the National Commission for
Equality between Men and Women, he noted that its role was primarily consultRtive.
The Commission advisod the Prime Mini~ter on questions relating to the status of
women in Italy and had taken a number of useful initiatives, such as publishing a
compilation of relevant l~gal instruments.

560. With regard to the treatment of aliens, he explained that the same fundamental
rights and liberties enjoyed by Italian citizens had been extended to all aliens.
There was nevertheless some doubt in respect of the right of asso~iation in that
aliena were entitled to participate in associations but not to initiate them.
There were also de facto differences b~tween nationals and aliens, and gradations
in the enjoyment of certain rights relating to t}je status civitatis in respect of
public service. The Government was, however, systematically eliminating all such
inequalities in the social and economic sectors. As regards political rights, he
added that aliens were net totally excluded from their enjoyment since national~ of
European Community countries were 61igible to stand as candidates for election to
the European Parliament. Moreover, a bill was under consideration that would
enable all nationals of Community countries who had been resident in Italy f.or a
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certain period of time to vote in national elect;~ns. Regarding the treatment ofworkers from outside the Community, he explained that an advisory committee hadbeen set up to overcome practical obstacles encountered by immigrant workers; that,in addition to educational access, which they already enjoyed, such workers werealso being given improved access to housing and certain other social services: andthat the regulation whereby foreign students who failed to pass their examinationlost their right of residence had been relaxed.

561. Responding to other questions, he stated that the resurgence of extreme-righttendencies presented little threat to the democratic way of life in Italy sincedemocratic values were deeply rooted in the conscience of the Italian people.While the possibility of the emergence of a major racial problem could not beexcluded in any country, the situation in Italy, which harboured no racialminorities, was far from conducive to such an outcome. There had been sporadicepisodes of racially motivated ill-treatment, but such behaviour had been stronglycondemned by the public and the press, and the police forces as well as thejUdiciary had many ways of intervening in such cases.

Right to life

562. With regard to that issue, memcers of the Committee wished to r~ceive furtherinformation on article 6 of the Covenant in the light of the Committee's generalcomments Nos. 6 (16) and 14 (23). Additionally, it was inquired what the rules andregUlations were governing the use of firearms by the police and security forces;whether there had been any violations of these rules and regulations and, if so.what action had been t3ken against security officers who were found to have usedexcessive force: whether Act No. 152 of 22 May 1975 complied with the UnitedNations Code of Conduct for Law Enforcement Officials: and whether there had beenany deaths in Italian prisons and, if so, whether investigation had been carriedout to determine the causes of death and the persons responsible. Furtherinformation was sought on the status in law and in fact of abortion. It was askedin that regard whether the foetus was considered as a human being with an inherentright to life; and if so, at what age in the pregnancy it acquired that status; andup to what stage of development of the foetus an abortion could be performed on theground that there was a danger that the infant might suffer from abnormality ormalformation. Lastly, clarification was requested of the measures that had beentaken to prevent the dumping of toxic wastes.

563. In his reply, the representative of the ~tate party explained that Italy hadsigned and ratified a number of non-proliferation treaties, had no stockpile ofnuclear weapons, had no nuclear bases and that those countries which had weapons onItalian soil could not use them without the permission of the Government of Italy.With regard to the dumping of toxic wastes he stated that the problem had arisenbecause of the reprehensible behaviour of individuals or private companies, both infalsifying documents and paying or receiving bribes. Italy would howeversteadfastly oppose any efforts to attribute to the Italian State any criminalresponsibility of the dumping of waste. He added that a n~~ber of measures,including the adoption of a law, had been taken and that prison sentences had beenimposed on any known offenders on Italian territory.

564. Responding to other questions raised by members of the Committee, he statedthat whenever there was an abuse of firearms by the police there was a publicprotest, attention was drawn to the incident in the mass media, a thoroughinvestigation was carried out and the relevant military and penal measures were
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applied. While there had been one er two c:'leat.hs in prison in recent years
allegedly resulting from mistreatm~nt, none had occurred through the use of
weapons. With regard to alleged acts of violence by police officers against
arrested persons, the representative of the State party, referring to certain
specific cases, explained that the police had generally shown great respect for
democratic principles and the rights of the individual, and had behaved correctly
towards Italian nationals and foreigners whb 1 making arrests or taking other police
action. Allegations of mistreatment of foreigners were thoroughly investigated and
if the investigation produced evidence of wrong-doing, th~ police officers
concerned were subject to criminal prosecution or disciplinary action.

565. Regarding abortion, he said that a pregnant woman had the right freely to
decio~ to have an abortion during the first 90 days of pregnancy, although she was
required to consult a physician and to inform him of the reason for her decision.
Abortion after the first 90 days could only be performed if the life of the
pregnant woman was seriously endangered or if an examination of the factors ~howed

that there were serious pathological abnormalities. Since a considerable sect.ion
of the population was opposed to abortion, it had been decided that any physician
who did not wish to do so could refuse to give assistance for the purpose. Lastly,
with regard to the moment at which a foetus became a human being, he state~ that
the law took no stand on that moral and religious prob~em. He noted that the
status of an embryo resulting from fertilization in vitro did not arise in Italy
since the use a~d preservation of embryos were prohibited by law.

Treatmeut of prisoners and other detainees

566. With reference to that issue, members of the Committee wished to receive
clarification of the circumstances under which persons who had served their
sentences could nevertheless be obliged to serve in a farm colony or a labour
e~tablishment, and inquired how many establishments of that kind existed in Italy
and how many persons were being detained in them. They also requested further
information concerning the application in practice of article 19 of Act No. 56 of
28 February 1987 and the new special surveillance regime mentioned in paragraph 108
of the repo£t. In the latter connection, they inquired whether solitary
confinement could be impos(~ under the special regime and, if so, for what maximum
period.

567. Additionally, it was asked what measures had been taken to prevent violence
against accused persons. In particular, with reference to the scourge of terrorism
that Italy had been obliged to face up to, questions were asked with regard to
alleged ill-treatment of prisoners held in police stations and to the establis~~ant

of a Parliamentary Commission of Inquiry into police brutality against detainees in
prisons. Further information was also sought on the suspension of some forms of
disciplinary measures as a means of counteracting overcrOWding in prisons, and on
labour in penitentiary institutions. As regards the special surveillance regime,
it was inquired whether it included sensory isolation or the deprivation of all
social contact; and whether the restrictions imposed thereunder were in conformity
with the United Nations Standard Minimum Rules for the Treatment of Prisoners. It
was also inquired to what extent prisons were overcrowdl~d in Italy; whether periods
spent in a labour establishment or a farm colony formed part of a sentence imposed
by a court; and how the obligation to work in a farm colony or a labour
establishment could be reconciled with the requirements of article B and of
paragraphs 1 and 3 of article 9; which categories of detainees were eligible for
periods of leave for the purpose of satisfying cheir emotional, cultural and
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professional requirements; whether pI'isoners servi~g sentences at home were obliged
to wear electronic tags to facilitate their locatil)n; and what inducements were
offered to prisoners to join in their own reintegr!tion into society as provided
for under Act No. 663 of 10 Octob~r 1986. Lastly, with reference to organ
transplants from dead bodies, which were only permissible with the prior consent of
the donor or his relatives, it wa~ asked whether the regulation covered the
shipment of organs outside Italy; why transplants of brain tissue and genital
organs had been excluded; and whether legal proviaion had been made to ensure ~hat

such organs were donated and not sold.

568. Responding to questions raised by members of the Committee, the representDtive
of the State party explained that farm colonies and labour establ~shmQnts had been
set up as an essential administrative security measure and were only used for
dangerous prisoners whom it was deemed necessary to isolate from society.
According to the most ~ecent statistics, 117 habitual offenders and r.ecidivists
were servJng sentences in six labour establishments and three farm colonies.
Inmates of those establishments '1ho behave well could enjoy a measure of freedom,
working outside and returning to the establishment at night. Act No. 56 of
28 February 1987 provided for all detainees in those establishmen~s to be placed on
the unemployment roll, thus enabling them to obtain outside work and preparing the
way for their reintegration into society after release. With regard to compulsory
work by prisoners, he pointed out that only convicted persons wer'e required to
work. They were in fact keen to work as the pay was rather good.

569. Referring to the new special surveillance regime mentivned in paragraph 108 of
the report, he stated that it was intended to apply to prisoners considered to be a
danger to soc~ety and liable to have a disruptive influence in prison or achieve an
undesirable dominance over their fellow-prisoners. \lthough no such specific
provision on the subject was contained in the Act, solitary confinement could be
imposed where necessary. The more common practice, however, was to keep the
prisoners under close observation. An order placing a person under special
surveillance could only be made by a judge a~ the time of conviction of a person
found by the court to be socially dangerous and not simply presumed to be such.
Sensory deprivation was not practised in Italy.

570. In reply to other questions, he said that a bill for the establishment of a
parliamentary commission to investigate conditions of imprisonment had been laid
before Parliament. He added in that connection that deputies were able to visit
prisons at any time and could talk to prisoners. If they found any irregularities,
they could call for a debate in ~arliament and bring the problem to the attention
of the authorities and publi~ opinion. With regard to violence against p~isoners

Rnd 6ccused perRons, he drew attention to a case in which police officers guilty of
brutality ~gainst members of the Red Brigadtis had been convicted and later
suspended C~om their duties. He also pointed out that an Act oC 1986 substantially
restricted the powers ot the Ministry of Justice to order the complste or partial
suspension of thp, application of the disciplinary rules, which could now only be
suspended in the caGe of mutiny. Nith regard to prison overcrowding, he said that
overcrOWding wos a problem in major cities SUC}I as Naples and P~lermo.

Nevertheless, the authorities were trying to remedy overcrowding by o~ening new
detention centres and limiting the number of precautionary detentions, with the
result that the number of prisoners had fallen from 42,7J8 in 1985 to 31,077 in
December 1988. In addition, steps had been taken to ansure that the public were
better informed of the fa~ts about prison administration. With regard to measures
to assist the ruturn ~f prisoners to ordinary life, he explained that provision was
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made for prisoners serving a sentence of under three years' duration to be placed
in the care of a social service, subject to a favourable recommendation by the
disciplinary council. In co~sequ~nce, a prisoner coul~ benefit from a r~glme of
semi-freedcm and in some circumstances be returned to his home. ~n ~h~ lattor
caB~, the prisoner was not subject to electronic supervision, but the police made
regular checks.

571. With regard to medical experiments on human beings, he indicated that the
removal of brain tisBue and genital glands ha~ been p~ohlbiled to preve~t genetic
manipulation. While the use of organ transplants for therapautic purpose~ was
permHted, commerr:lial traffic in organs was not. In any case Itdian law
prohibited the sale of organs.

512. In this connection, members of the Committee asked whether there had been any
further developments since the submission of the raport relating to the application
ol recent legislation, particularly Act No. 398/~4 and No. 743/86, whether the
maximum period of house arrest or detention in "laces CJthel' than prisons was the
same 8a the maximum period of detention awaiting trial' and whether thp Goverl~ant

of Italy hod tahen steps to reduca the allowable period of precautionary
detention. They asked for further information on the role, functions, organization
and independence of the Freedom Court established by Act No. 532 of 12 A~gust 1982;
how soon aft~·:..· anest an arrested person could contact his 1a\"yet' or family; and
detention in institutions other than prisons and for reasons other than crimos.

573. Members also expressed concern regarding the allowablo period of detention
aWbiting trial. They noted that, not only did pre-trial detention se~~ too long,
~ut judicial procedures al~o appeared to be to~ slow. In that connection, members
questloned whether the duration of pracautlonary dotention, notwithstandi.ng tho
positive steps take~ by the Italian authorities in the matter, was consistent with
the provisions of the Covenant. With regard to the conditions of precautionary
detention, they asked what the actual maximum allovable period was for such
detention, whether psrsons detained on impropor grounds were ~e1eased and whether
such detention was an exceptional measure or ~ regUlar practice. Explanations were
requested regarding the conditions in which the time-limits could ue suspeuded if
defence counsel was not available. It was also asked whether the same principle
was applied if the plaintiff were not pr&sent. It was further a~ked whether, if
the accused wa~ found not guilty, compensation was provided for. In that
connection, it was asked what was the purpose of the reservation made by It~ly with
regard to article ~, raragraph 5, of the Covenant. Noting that the ma~imum

allowable perlod of precautionary d&Ldntion varied w:th the gravity of the penalty
to which the offender was liable, mambers asked whether such provisions were not
contrary to the principle of the presumption of innocence, as defined 1n flrticlp. 14
of the Covenant. and reaffirmed in the Committee's general comment No. 13 (21).

574. Members also asked for supplementary iuformation concer~lng conditions
governing the detention of persons in psychiatric inctitutions, notably with regard
to the scruti~y of medical decisi~ns by the authoriti~s.

575. In his reply, the represQntative of the State party explained that the m~Kiml®

allowable period of precautionary detontion depended not only on th~ gravity of the
offence, but also on the stag"l which t.he trial had reached. In fact, the maximum
period of six years covered the entire proceedings, including appeal to a highQr
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court or the court of cassation. If any phase of the proceedings exceeded the
allowable time, the accused must be released. There were, however, reasons for the
suspension of periods of prec4utionary detention durinq the trial phase, such 8S

the unjustifed absence of th~ Cle[eTlce lawyer or a request for adjourrunent by the
dofendant. Ho strossed that it WDS, of course, iu the defendant's interest, and
not that of the prosocutor, to prolonq the period of pra-trial detention and that
the n~w Act had endeavoured to cJose that loophole. Changes in the conditions in
which precautionary detention ~ould be orde~ed had been made by an Act of
25 August 1988, under which thE' exwnining magistrate, even in the case of very
serious offences, was not required to order ar.root but simply obliged to givo
re8~ons in wr.iting for his docision not to do so. In addition, the grounds for
precautiontlry detention had been made more restrictive. 'l'here must be P.[W.f.Wil
evidence oC guilt, the need to protoct society must be specifically established and
the risk of Asuapa, as well as the need to protect evidence from destruction, must
be spec~fically establish~d. Finally, the prosecutors had lost the power to order
an arrest. In addition, new legisJatlve provisionc provided for the replacement of
precautionary detention by h~use arrest or confinement in a hospital, and in
practice had led to a substantial reduction in the nwnber of: persons detained since
August 1988. H~ added tohat the new Code of Penal Procedure provided for a maximwn
p~rioo of precautionary detention of four years and that the maximum period of
house anest was the AWllG as that for precautionary detemtion,

576. Referring to a munber of concerns exprasRed concerninC] the lengthy duration of
Italian judicial procedures, the representative recalled that the figures that had
been given were m6lCimum 'llnd not average. A fluther factor a!fecting the duration
of legal procedures was t.he growing complexity o! offences. Drug trafficking
trials might h~ve international as well as n~tional ramifications and involve
time-cunswning lnvestigations outsi1e the country. Nevertheless, ",here a court.
dftcision WAS found to be flawed, cumpensation might be paid to th6 injured party and
the new Code oC Penal Procedure made specific reference to equitable compensation.
Furthermore, it was also possible that a jUdge might be held personally liable.

577. With roference to the Freedom Court, he said that the court had been
established to en,\ble 3 person arrested on the order of the examining magistrate to
apply to a chwnher oC tho higher court in the nearest provincial centre to review
the validity of the arrest warrant. In addition, the Freedom Court was a c~urt of
appeal. The prosecutor ~ould appeal to the court Against orders by a judge
releo~ing nn accused person. When an arrest wnrrant was re-exl\rnined, the defending
lawyer could pnrticipate in the proceedings and the court's ord~r had to be given
within three days, railing which the accused was automatically released. The
memberH oC thr Freedom Court were not the jUdges who would try the case.

578. In reply to othor questions, the represontative of the State pa~ty explained
lhl.il t.he rronily of an arrested person had to be notified without delay and that the
dofence lawyor could be t'resent from the beginning of' the proceedings when the
priRonpf WHH intArrogated. The new Cod~ of Penal Procpdure added in th~t

connuctiol. that. the police should inform the arrested person of his right to
appoint i\ c1e[E>nce lAwyer and immediately get in touch with the latter.

579. In t.he case or detention in '3stabl islunent6 other than prisons, he drew
attention to the provisions of Act. No. 180 of 13 May 1978 regarding the treatment
o( mentally ill persons. 1n particular, the Act provided that a mentally ill
patient could not be required to undergo treatment against his will, except on the
proposal of a 1I..~dical pldctitioner, followed by an Older by the mUl icipal
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authoritiGu, which had been communioated to the jUdge ~nd a9ainst which the patient.
could Gppeal. The Act also provided for the abol~tion of peychiatric hospitals.
In addition, many patients were released in order to apply the principle of respect
for their civil ahd political rights, as provided for in article 1 of the Act - a
step that hall qiven tise to sonle problems.

580. With regard to that !s,ue, members of the Committee wished to receive
necessary additional information on ~rticle 14 in the light of the Con~ittee's

general comment No. 13 (21) and, in particular, on the ~urr~nt status of the work
on the New Code of Penal Proced\lre. They also wished to know whether the New Code
o! Civil Procedure had entered into effect And, if so, t~ what extent the
principles descrjbed in paragraphs 126 to 135 of the report were reflected in the
code as finally adopted.

581. Additiorlally, clarification was souqht of the principl~ that trials should
have a "substantially accusatorial structure"l of the reterence in the report to
"para*jurisdictional activities"l and of thl!t Italian Government's declaration in
respect of paragraph 3 of article 14 of the Covenant. Lastly, further information
was sought with regard to the implementation in practice of article 15 of th~

Covenant.

582. Replying to q~estions raised by members of the Co~itt.e, the representative
of the State party explaine~ that the independence of judges was en~ured by their
competitive recruitment as public servants and by the existence of a supervisory
~ody, the Higher Judi~ial Council, which had sole competence for the appointment,
promotion and posti~9 of judges. All court hearings were pUblic, except for those
relatinq to ~exual crimes, and all decisions had to be rendered in public. A new
act, promul9ate~ on 23 January 1989, gave minorities the right to express
themselves and present ducuments to the court in their own lanquage. The act of
16 January 1989 proviOed that ch~rges against members of the Government were to be
hoard in the normal courts.

583. The New Cod~ of Civil Procedure involved a wide range of civil procedures
heard by judges of different divisions and its wide scope had delayed th~ Cude's
~romulgatiorl. A new 8iJl, which iought to bring into torce certain urge~t

provisions of the Code, had been ~resente~ in the new legislativA ter~ wit~ a viaw
to reorganizing the structure of civil courts of f~,r8t instance and &CCelerHting
the disposal of civil c&s~s. Another Bill had also b~en presented to Parliament,
providing for t~e appointment of Justices of the Peace wh~ w?uld b~ more qualified
and hl.tld wider powers than the existing "conciliators".

584. Referring to the New Code of Penal Procedure, the representativos of the State
party noted that the Code would enter into force on 24 Octobe~ 1989 and that
transitional provisions had already been placed before Parliament ror 8~ptoval.

He added that the New Code would institute the practice of cross-exNmination of
witneHses by defence counsel and the public prosecutor.

585. The term "para-jurisdictional activities" referred to the pu1:Jlic prosecutor's
former power over the personal liberty of the accused and ott.er wiue powers
relating to tha interroqation and the collection of evidence. Rpg~rdin9 the
declaration made by his Governm~nt on article 14. the representBtive explained that
when ItBly had ratified the Covenant there had been some discf3pancy between
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Itali6~ practice 8n~ ~rticle 14. After the hearing of a CBse before the European
t:ourt of Human Rights, t.he system h~d been changed and was now clearly compatible
with the Covenant.

[[eedom of mO~IDAnt an~ essvlsion ~{ alieRi

586. With reference to that issue, members of the Committee wished to receive
further information on the 1~981 provisions 90ver~ing the expulsion of aliens ~nd

inquir~d whether an appeal against a~ expulsion order had suspensive effect. They
also wished to know how effective the procedures established un~er Act No. 943 of
30 December 1986 had been in overcoming obstacles to tile effective exerclse of the
rights of workers from outside the Euro~ean Community r.esiding in Italy. In
addition, it was inquired what measures were being tak~n to discouruge illegal
immigration.

587. In his ~eply, the representative emphasized that there were two type£ of
expulsions, judicial and administrat;ve. An alien Might be expelled as a security
measure, following a trial in which he had been fo~nd guilty 0' certain specific
offences or had been given a term of imprisonment exceeding 10 ye~rs. The Ministry
of the Interior or the Prefect co~ld also issue, under some circumstances, an
e~pulsion order on security grounds. While so~e of th~ reasons invoked uy the
auth?r1ties automatically involved expUlsion, in other CGses expulsion was left to
their discretion in accordance with their evaluation of the situation. Aliens
could appeal agAinst an expulsion orde~ either to higher authorities or baforo the
Ddministrative courts. Although an appeal did not nece~&arily ha~e a sucpensive
effect, a stay of execution could always' be granted by ~ judge if r.erious reasons
could be adduced. Aa regards 111egal immigration, he stated tnat the Government
intended to reinforce the frontier police and to in~roduce visas for nationals of
countries from which illeg~l entry was most likely.

588. In that con.n9ct.ion, membttfS of the Comm1\;tee wished to receiva additional
informe.tlon on article 17 in accordance with the Commit.tee's general comment
No. 16 (32) and on the iegal regim~ governing la~ful interference with
corr&spondence, teiephone end telegraphic communications. They also wished to know
whether the dt'aft bi,l.l regUlating the establishment and activities of
data-process!~g services had been resubmitted to Parliament and, if so, what its
curront prospects of being enact~d were. In addition, it was also asked whether
provisions simi)Ar to those prohibiting audio-visual surveillance of workers
existed 1n oth~r areas ~nd whether the use of hidden microphones was authorized.

589. In his reply, the representative of the State porty explained that the freedom
and inviolability of all forms of communications could only be restricted by v~rtue

of a judicial order. MoreovAr, the individual had been provided with improved
gU3rantees by new provisions introduced into the Penal Code according to which
confiscation of correspondence, telephone-tapping and intelception of telegraphic
cQmmunications could only be authorized by a jUdge in eKceptional situations
related to drug trafficking, contraband or threats proferred by telephone.

590. Referring to questions raised in connection with data processing, he explained
that a bill relnting to the establis~nent and functioning of data banks and d~ta

processing had been submitted to the ninth legislature and was to b~ resubmitted to
ParliNnent after an examination by an ad_bQ~ working group under the Ministry of
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Justice. The bill was based on the guidelines of the Council of Europe's
Convention of January 1981 and endeavoured to reconcile the need to retain freedom
of expression and encourage economic initiative with the need to protect the
privacy of the individual. Among the main features of the Bill was the setting up
of a supervisory body with which all organizers or holders of data banks were
obliged to register. It was the duty of the supervisory body to verify the
particulars given on the registration form, to check that the data bank was being
used in conformity with the law, to receive complaints and, if necessary, to order
the bank to cease operations. The bill also granted the person concerned the right
of access to data banks containing information pertaining to himself.

591. Responding to other questions, the representative stated that the violation of
individual privacy through the use of microphon~s or audio-visual equipment in
homes was prohibited under penal law. Although the question of such surveillance
in department stores and other public places was not covered by law, in practice a
warning was generally posted, when relevant, to alert the pUblic to the existence
of remote monitoring.

Freedom of religion and expression, prohibition of propaganda for war and
incitement to natiQnal, racial Qr religiQus hatred

592. With reference tQ thbt issue, members of the CQmmittee wished to knQw whether
the agreements with religious grQups mentioned in paragraph 162 Qf the report had
given rise tQ any implementation difficulties1 "lhether non-CathQlics
were also liable to the payment Qf taxes to finance the CathQ1ic Church; what the
size of the nomad pQpulation in Italy was; and whether any measures had been taken
tQ resQlve the prQblem Qf nQmads (gypsies) since the establishment of the
interministeria1 commission mentioned in paragraph 175 of the repQrt. They also
wished to receive necessary additional inf?rmation on articles 19 and 20, in
accordance with the Committee's general comments Nos. 10 (19) and 11 (19).

593. Additionally, further information was sought concerning the amendment of the
1929 Lateran Treaty and the bill Qn the new matrimonial regime. It was alsQ
inquired what differences there were in the status of denominations that had
concluded an agreement with the State as compared with those which had not done SQ;
what the status of gypsies was under ltalian law and whether they were considered
to be an ethnic minoritY1 and under what circumstances publications could be seized.

594. Responding to questions raised by members of the Committee, the representative
of the State party said that the agreements that the Government had recently signed
with the churches and religiQus cQmmunities in Italy had not given rise to any
implementation difficulties. Financing of the Catholic Church was provided for
mainly through the income tax payments of bQth Catholics and non-Catholics. Those
funds were allocated to the Catholic Church in compensation for State confiscation
of its property. The Catholic Church was also financed through individual
voluntary contributions and a similar system existed with respect to other
denominations. The opportunity to enter into agreements with the State was open to
all churches and religious denominations. The only benefits of such agreements
related to the teaching of the doctrine of the denomination concerned and to fiscal
or financial aspects. On the question of the recognition of marriages celebrated
under canon law and decisions nullifying ~uch marriages, he said that the situation
in that respect had developed in the light of the changes in relations between the
Catholic Church and the Italian State. Under article 8 of the agreement for the
reform Qf the Concordat, the civil effects of a marriage entered into in accordance
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with ~anon law continued to be recognized provided that the marriage was recorded
in the State registrarts office and that the conditions in which it hAd been
entered into were in conformity with the conditions provided for by civil law.
Similarly, canonical decisiond nullifying a marriage continued to be rvcogn1zpd by
the law only if they wer~ consistent with the conditions laid down ~y law.

595. Referring to questions raised in connection with the nomad population in
Italy, he stated that it amounted to approximately 70,000 to 80,000 people. S~nce

the establishment of the interministerial commission, initiativas regarding the
authorization of communal loans to finance the setting up of areas specifically
equipped for nomadic populations had been taken. Moreover, a bill aimed at the
preservation of the language and culture of those populations wes under discussion
by the Chamber of Deputies and a census was under way in various provinceo. He
added that nomads were not considered to be a minoritYJ they were made up of
different groups speaking different languages. Because of their lack of a fixed
abode, special arrangements had been made to facilitate school attendance by their
children.

596. Referring to aI'ticle 19 of the Covenant, he explained that while legislation
already existed with regard to t press, efforts were being made to draft a bill
to gucrantee freedom of expression with respect to radio and television and, in
particular, to ensure a fair distribution of radio and televisi~n broadcasting
channels. As regards article 20 of the Covenant, he urew attention to the 1982
attack on a synagogue in Rome, regarding which a judge had handed down a decision
condemning the perpetrators by virtue of article 4 of the International Convention
on the Elimination of All Forms of Racial Discrimination.

597. Replying to a question on the seizure of publications, he said that any form
of prior censorship and any seizure were forbidden, except in CBses of pornography,
which constituted an offence per se, and cases of publications in which there were
grounds for believing that they constituted an offence provided for by law. By way
of example, he referred to a publication reproducing communiques by the Red
Brigades, which had been seized on the grounds that it constituted the offences of
vindication of crime and of incitement to crime.

Freedom of assembly and aSiQciQtion

598. With regard to that issue, members of the Committee wished to know whether
legislation governing the registration of trade union~ and the right to strike had
been enacted and, if so, whether information concerning its main provisions could
be provided. In addition, it was asked whether an act had been passed to give
effect to the constitutional guarantees of the Creedom of association and what
legal regulations governed the right to strike.

599. In his reply, the representative of the State party stated that 40 trade
unions had been ~et up since the birth of the Republic. Trade unions were highly
active in negotiating collective agreements in a tripartito framework and operated
according to establis}led practical criteria with regard to structure, personnel and
methods. However, the right to sl:rike - which article 40 of the Constitution
guara"teod without establishing limits and which was widely exercised - needed to
be enshrined in legislation. The question, however, had considerable political
implications and in view of the political differences of opinion on the scope of
the legislation needed, it had hitherto proved impossible to agree on th~ terms of
a bill for submission to Parliament. The Government was nev9rtheless eager to
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establish legislation covering essential servicos and a bill relating to the
content of both the tripartite negotiations and to ~a::tain forms oC self-discipline
already adopted by trade unions in order to regulate strike condltiona had been
submitted to Parliament.

600. With regard to that issue, members of the Committee wished to r~ceive

necessary additional information on article 24, ~n accordance with the Committee's
general comment No. 17 (3'5) and concerning tho activities of the Permanont National
Council on the Problems of Minors and of the Committee on the Labour of Minors.
They also wished to know how extensive the problem of the illegal employment of
minors waSI under what circumstances work permits could be issuea by the ~~bour

Inspectorate to minors in such illega~ situations! whether leg!u].ation to reform
the s~condary school system and to raise the mandatory school age to 16 had been
enacted! and what differences, if any, existed in the status and rights of children
born within and out of wedlock. In addJtion, one member asked whethel any special
conditions were laid down by law for the adovtion of foreign children, whether
there ~xisted in Italy a body responsible for examining applications for the
adoption of foreign childrenl what action was taken to ensur~ that prospective
adoptive parents met the the requisite IRoral an~ material criteria, and for what
reason the age limit for adoptable children had b~el1 raised from 8 to 18 years.

601. In his r~sponse, the representative of t.he St&te party, underscoring the
importance attached to the protection of the child in Italian leqislation,
explained that the Permanent National Council on the Probl~ms of Minors, whic~ had
started its work in 1986, had been given a number of responsibilities including
study and research activities. Its activities were centred on research aime~ at
developing a general policy to encourage the harmonious development of minors as nn
essential stagv in the development of society as a whole. Specific studier had
been carried out and had served to provide methodological yuidelines fOl' projects
on adolescents. In June 1988, the Chamber of Deputies had uonRidered the
establishment of a parliamentary commission of inquiry on the status of mlnors with
the aim of investigating the caUGes of social and cultural problems affecting them
and of proposing to Parliament the most appropriate action to ensure their
protection. Although the employment ?f minors was a major concern of the
Government, he admitted that the legislative framework was not perfect. Minol's
were not allowed to be employed before the 8ge of 16, b~t they could he engaged for
seasonal and holiday work, light work and work authorized by the Special Labour
Commission. The issue of the exploitation of minors, however, remained a sensitive
one. A bill submitted to Parliament some years earlier with a view to rai~ing the
minimwn school-leaving agE! to 16 had recently been brought berort. it. 8g8in, but.
there was no indication that it would be approved in the near future. Lastly, he
emphasized that children born out of wedlock enjoyed substantially the same rights
as those born in wedlock.

602. Referring to the questions asked about adoption in Italy, he said that the
material and moral conditious to be fulfilled by the prospective parents were
ascertained by the juvenile court, which exerci~od general rompetence, regardless
of whether the adoptive child was Italian or foraign. Partlcular attention had
recently been devoted to internationBl adoption becausA of the abuses to which it
might give rise; in that connection, mention should be made of a juvenile court
decision annulling the adoption of a Philippine child effected without a full
invest.igation of the circumstances of the adoptive parents. Allhou~h the age limit
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for an adoptive child had been raised from 8 to 18 years, the law also established
a compulsory minimum difference in Bge between the adoptive parent and the adopted
child.

e03. With regard to that issue, members of the Committee wished to know how
equitable access of members of ethnic, religious or linguistic minorities to pUblic
service was ensured. It was alao asked what the grounds were for limitation of tho
right to vote covered by transitional provisiuns XII and XIII of the Constitution,
and whether the withdrawal of the ri9ht to vote that they entailed was permanent or
revocable.

604. In reply, the representative of the State party said that the minority groups
resident in Italy were not represented as such at the national, provincial,
regional or municipal levels, but special errangements had been made to encourage
representatives of various language 9fOUPS to stand for office in the recent
electionA to the European Parliament. Furthermore, rep~esent8tives of such groups
were eligible for priority consideration for certain public-service posts. On the
question of limitations on the right to vote, he said that they concerned (a) male
descendants of the House of Savoy who, not being authorized to enter Italian
territory, obviously did not have the right to vote, and (b) persons who had
committed particularly serious crimes. However, a judicial order forbidding a
person to vote was ndver permanent.

Rights .Q.[...m..lnClrities

605. In this ~onnection, members of the Committee asked whether ther~ were any
particular obstacles preventing minorities from fully exercising their rights as
recognized by the Covenant, and expressed a desire for details of languages and
cultures other than those of the linguistic minorities living in the Vel d'Aosta,
Trentino-Alto Adige and Friuli-Venezia Giulia.

606. Rnplying to questions asked by members, the representative of the State party
ohserved that the minorities enjoyed all the rights granted to Italian citizens and
were not encountering any partiCUlar difficulties. In the case of minorities other
than those living in the above-mentioned regions, a bill had been submitted to
Parliament aimed at granting a minimum number of guarantees to all minorities. A
distinction should, however, be drawn between linguistic minorities that already
had a special status and other groups that wished to preserve their linguistic and
cultural traditions. In that connection, in the regions where those cultural
groups lived, the wordJ.ng on road signs was already in both Italian and the local
language.

607. Members of the Committee welcomed the constructive dialogue that had taken
place between the Italian delegation, whose size and quality had been impressive,
and the Committee. Members nevertheless considered that their concerns had not
been fUlly allayed, especially with regard to the duration of precautionary
detention and the slowness of the admini~tration of justice, which were likely to
affect presumption of innocence. Reference had also been \nade in that connection
to work done in the farm colonies or labour establishments, which raised problems
Y~L~~yj~ articles 8 and 10 of the Covenant; the supervision exercised over police
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and prison personnel; child labour; the adoption of foreign children, and the
status of women in certain parts of the country. Apart from those concerns,
memberr. had axpressed satisfaction at the increasingly dynamic support for human
rights that was becoming apparent in Italy, and which had, in particular, led to
the forthcoming entry into force ~r the new Code of Penal Procedure and to the
development of legislation relatJ to family law. They noted further that Italy's
democratic tradition had enabled it not only to confront the serious problems
created by terrorism and organized crime, but also further to strengthen the
protection of human rights.

608. The representative of the State party thanked the members of the Committee for
their keen interest and assured them that the Committee's comments would be
transmitted to the competent authorities.

609. Concluding consideration of the second period report of Italy, the Chairman
thanked the delegation for its spirit of co-operation. He expressed his
satisfaction at the fact that the report had been prepared by an interministerial
Committee and that such a large and competent delegation had been sent to appear
before the Committee.
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IV. GENERAL COMMENTS OF THE COMMITTEE

~o.IlLQn c.;eneral cQmments

61C. The Committee began discussion of a general comment on article 24 of the
Covenant at its thirty-fourth session on the basis of an initial draft prepared by
its working group. It considered that general comment at its 860th, 867th, 880th
and 891st meetings, during its thirty-fourth and thirty-fifth sessions, on the
basis of successive drafts revised by its working group in the light of the
comments and proposals advanced by members. The Committee adopted its general
comment on article 24 at the 891st meeting, held on 5 April 1989 (see annex VI of
the present report). Pursuant to the request of the Economic and Social Council,
the Committee transmitted the general comment to the Council at its first regular
session in 1989.

611. At its thirty-sixth session the Committoe gave extensive consideration to a
draft general comment on non-discrlminadon submitted by its pre-sessional working
group and decided to refer it to the working group that would meet prior to its
thirty-seventh session for revision in the light of comments and proposals advanced
by members. At its 894th meeting the Committee also decidel~ to start preparatory
work on a general comment on article 23 of the Covenant as well ~s to up~ate its
general comments on art;,cles 7, 9 and 10.
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V. CONSIDERATION or COMMUNICATIONS UNDER THE OPTIONAL PROTOCOL

612. Under the Optiooal Protocol to the Interuational Covenant on Civil and
Political Rights, individuals 'W;.~ ~l~im that any of their rights enwnel'at:.ed in the
Covenant have been violated and who have exhausted all available domestic remedies
m~y submit written communications to the Human Rights C~mmittee for consideration.
Of the 87 States that have acceded to or ratified the Covenant, 45 have accepted
thp. competence of the Committee to deal with individual complaints by ratifying or
acceding to the Optional Protocol (see annex I to the prasent report, sect. D).
S;,n~~ the Committee I s last report to the Genel'ul Assembly, three States have
ratified or acceded to the Optional Protocol! Hungary, the Libyan Arab Jamahiriya
and New Zealand. No communication can be received by the Committee if it concerns
a State party to the Covenant that is not also a party to the Optiunal Protocol.

A. Progress of work

613. Since the Committee started its work under the Optional Protocol at its second
session in 1977, 371 communications concerning 28 States parties have been placed
before it for consideration (316 oi these were placed before the Committee from its
second to its thirty-third sessions; 55 further communications have been placed
beforo the Committee since then, that is, at its thirty-fourth, thirty-fifth and
thirty-sixth sessions, covered by the present report). A volume containing
selected decisions under the Optional Protocol from the second to the sixteenth
session (July 1982) was published in English in 1985" The French and Spanish
vetsion of. the publication came out in 1988. A volume containing selected decisions
from the seventeenth to the thirty-second sessions is to be published in 1989.

61~. The status of the 391 communications so far placed before the Human RightG
Committ.ee for consideration is aQ follows!

(a)
Protocol:

C~nc1uded by views under article 5, paragraph 4, of the Optional
96;

(}) Declared inadmissiblel 85;

(c) Discontinued or withdrawn! 59:

(d) Declared admissible, but not yet concluded: 33;

(e) Pending at the pre-admissibility stage: 98.

615. During the thirty-fourth to thirty-sixth sessions, the Committ(e examined a
large number of cOl'llmunications submitted under tl.e Optional Protocol. It concluded
consider~tion of 11 cases by adopting its vlews thereon. These are cases
Nos.162/1983 (Derterretche Acosta v. Uruguay), 196/1985 (Gueye v. France), 202/1986
(Ato ~el Ave11anal v. Peru), 203/198f (Munoz v. Peru), 207,1986 (Morae1 v. ~rance)

210/1~86 and 225/1987 (Pratt and Morgan v. Jamaica), 218/1986 (Vos v. The
Netherlands), 223/1987 (Robinson v. Jamaica), 238/1987 (80lao06 v. Ecuador),
265/1987 (Vuo1anne v. Finland).

61(,. The Committee also concluded consideratlon of 14 cases by declaring them
inadmissible. These are cases Nos. 164/1984 (Croes v. The Netherlands), setting
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aside, pursuant to rule 93, paragraph 4, of the Comnlittee's rules of procedure, an
earlier decision declaring tho communication admissible, ane 213/1986 (H.C.M.A. v.
The Netherlands), 231/1987 (A.S. v. Jamaica), ~62/1987 (R.T. v. France), 266/1987
(A.M. v. Italy), 273/1988 (B.d.B. v. The Netherlands), ~96/1988 (J.R.C. v. Costa
Rica), 300/1988 (J.H. v. Finland), 301/1988 (R.M. v. Finland), 324/1988 and
325/1988 (J.B. and H.R. v. France), 342/1988 (R.L. v. Canada), 360/1989
(A Newspaper Publishing Company v. Trinidad and Tobaqo), 361/1989 (A Publication
and a Printing Company v. Trinidad and Tobago).

617. The te.:ts of the views adopted on the 11 cases, as well as of the decisions on
the 14 cases declared inadmi1sible, are reproduced in annexes X and XI to the
present report. Consideration of six cases was discontin~ed. Procedural declBicns
were adopted in a large number of pending cases (under rules 86 and 91 of the
Committee's rules of procedure or under article 4 of the Optional Protocol).
Secretariat action was r8queste~ on other ponding cases.

B. ~rowtb of the ~lt~~ cas~-l2Ad-knder the Optional PrQtocQ1

618. Since the Committee's 1988 repQrt to the General Assembly, three more F.tates
have ratified or acceded to the OptiQnal PrQtQcol, thus raising the number of
States parties to 45 out of the 87 States parties to the International Covenant on
Civil and Political Rights. The Committee w~lcomes tlliS increased participation in
the procedure govertled by t~le Optional Protocol and 3xprosses the wish that the
procedurp will, in thp. coming yeRrs, becQme truly universal. Increased public
awareno~s of the Committee's wQrk under the Optional Protocol has also led to an
exponential growt.h in the number of communications submitted to it. At the opening
of (.he Committee's thirty-sixth session, there were 134 CAseS pendinq be!Qro the
Committee. That n\~ber would continue to grow, unless new methQds for
accelerating the processing of communications nre developed. Thft Committee
emphasizes that the burden imposed on the Secretariat has increased considerably
and that it will not be possible to continue examining communications at the same
rhythm and to maintain the same level of quality unless the staff is reinforced;
failing that, it is to be fearfld that the number Qf pending cases will cQntinue
accumulating and that many communications will not be acted upon timely, owing to
lack of secretariat services. The Human Rights Committee urgently requests the
Secretary-General to t.ake the necessary steps to ensure a substantial increase in
the staff assigned to service the Committee.

C. New approaches t.o eX.emine cOlllllluni!;i\tiQ.P,a._.\lmle.r
toM. Cpt i o~LE~:.Qt.QJ;_Q.l

619. In view of the growing case-load, the Committee discussed at its
thirt.y-fourth, thirty-fifth and thirty-sixth li'essions the lleed to devise new
working methods to enabla it to deal more expeditiously with communications under
thp. Optional Protocol. It. took i'\ number of decisions t.o that end an:J amended it.s
rules of procedure accordingly (see ann~x IX).

(a) S~ecialj~pporteY(on. new communications

620. At its thirty-fifth &ession, the Committee decided to designate a Special
RRpporteur to process new ('ommullicfltiol!f; undel' rule 91 of the Committsl:!'s rules of
procedure as they are received, i,p, between sessions of the Committee.



Mrs. Rosalyn Hi9ginl was so designated for a pericd of une yea~. Between the
thirty-fifth a~d thirty-sixth .e.sions, .he transmitted a number of new
communications to the States parties ~oncerned, under rule 01 of the Committeft's
rules of prooedure, req'l 'sting information or observations relevant to the question
of the admissibility of the communications.

(b) Competepg. of tb. Working vrouD OD_Communigations

62~,. At its thirtr-~ixth session, the Committae de~ided to authorize the Workinq
Group on Communications, conwlstlng of five members, to adopt decisions to declare
communications admissible when all the members ao a9r~e. Failing 8~ agreement
among the fiv,. members, tl.e Workiug Grou~ refer" thY matter to the C~mmittee. It
may al ..o do so whe"ever it deems it appropriate that the Committee itself should
decide on thA question of admissibility. The Working Group is not competent to
adopt decisions declarinq communications inadmissible.

D. Joind.r of QOmmunicatiops

62~. Pursuant to rule 88, paragraph 2, of the Committee's rules of procedure, the
Committee may, if it deems it appropriate, decide to deal jointly with two or more
communications. D~ring the period covered by this report the Committee adopted two
decisions tu deal jointly with similar communications.

E. Nature Of the Committee's degisions on the merits
Of a gommunication

623. The C?mmittee's decisions on the- merits are referred to as "views" in
article S, pbra~raph 4, of the Optional Protocol. After the Committee has made a
finding of a viOlation of a provision of thtt Covenant, it always proceeds to ask
the State party to take appropriate steps to remedy the violatiun. For instance,
in th~ period covered by the preseut rep~rt, the Committee found that a St4te party
ha~ violated article 14, p~rftgraph 3 (d), of the Covenunt, beca~se the victim had
been criminally prosecutltd w'itbout defence counsel. In its viewl tbe Committee
urqed the State party "to take e~tective measure, to remedy the viol~ti~ns 9ufie~ed

by tbe author, through bis release, and to ensure that similar violations do not
occur in the future" (cas. No. 223/1987, Robinson v. Jamaica I see annex X, seCf.• H,
para. 12). In anothe~ case concerning the dismis'al of a police sergeant, the
Committee found that the State party had viol~ted article 14, paraqraph 1, of the
Covenant, because the author bad been denied a fair hearing. In its views the
Conunittee held that the State part.y was "under an oblic;ation, in accordance with
tbe provisions of article 2 of tb~ Covena"t, to take eifective measurps to remedy
the vio18tions suffered by Ruben Toribio Munoz Hermoza, including payment of
adequate compensation for the loss suffered. In this connection the Committee
welcomes the State party's commitment, expressed in articles 39 and 40 of Law
No. 23,506, to co-operate with the Human Rights Committe., and to implement its
recommendations" (case No. 203/1986, Munoz v. Porul see annex X, sect. 0,
paras. 13.1 and 13.2).

624. Violations of the provisions of the Covenant have been found by the Committee
in 82 of the 96 communications c~n~luded with the adoptions of views.
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F. Individual opinionl

625. In Its work under the Optional reotocol, the Committee strives to reach its
decisio~s by consensus, without resorting to voting. However, pu~suant to rule 92,
paragraph 3, and rule 94, para9raph 3, of the Co~~itte6's rules of procedure,
members can append their individual opinions to the Committee'Y de~isions of a
final nature.

626. During the sessions covered by the present report, individual opinions were
appended to the Committee's vi~ws in cas~s Nos. 203/1986 (Munoz v. P~ru) and
218/1966 (Vos v. The Netherlands'

G. Issues considered by the Committeo

627. For a review of the Committee's work under lh2 Optionel Protocol frem its
second s$ssion in 1977 to its tllirty-third sessioh in 1988, the reader is feLerfed
to the Cnmmittee' s annual reports for 1984, 1985, 1986, 198', an~ 1988 which,
inter al.!~, contain a summary of the procedural ond substantive issues considered
by the Committee and of the dec~sions taken. The full texts of the views adoptad
by the Committee and of its decisions declaring communications inadmisaible under
the Optional Protocol have been reproduced regularly in annexes to the Committee's
annulll reports.

628. The following summary reflects further developments of issues considered
during the period covered by the present report.

(a) Standin.CjJ be-fr.HL tM.CQlDltlill.ee (Optional Protocol, articles 1 and 2)

629. Pursuant to article 1 of the Optiona). Protocol, the Committee lE competent to
egamina communications from individ~als subject to the jurisdiction of 8 State
party who claim to be victims of a violation by that State party of any of the
right~ set forth in the Covenant. In two recent communications No~. 360/1989 an':
361/1989,. newspapet and printing companies submitted communications to the
Committee, claiming to be victims of violations of articles 2, 14 and 19 of the
Covenant. In declaring the communications inadmissible, the CommittEle explained
that cowpanies, as such, have no standing under the Optional Protocol. With regard
t.o communication No. 360/1989 t.he Committee observed: "The present communication
is submitted on behalf of a company incorporated unde~ the laws of Trinidad and
Tobago. While counsel has indicated that Mr. D.C., the company's managing
director, has been duly authorized to make the complaint on behalf of the company,
it is not indicuted whether and to what extent his individual rights under the
Covenrm\. hi\Vp. bAen violated by t.he events referred to in the communication. Under
article 1 of the Optional Protocol, only indivi~uals may submit a communication to
thE' Human Right.s Committee. A company incorporated under the laws of a State party
to the Optional Protocol, as such, has no stan~ing under article 1. regardless of
whethe r 1 ta al] egatioml appear to raiBe issues under the Covenant 11 (see annex XI,
sect. L, pAra. 3.2).
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(b) ~.~~~"ir.ment Qf tlbAYGtiQn of dam.lt!, [tm~ (Optional Pro~ocol,

article 5, para~raph 2 (b))

630, Pursv-an.t to articla 5, para9r.aph 2 (h), of the Optional PrQt(',col, the
Com~itt.e etall not coniider any aommunication unless it has ascertainea thftl the
author has exhaustvd all available domestic reme4ies, However, the Committee has
already established that the fule of exnaustion applies only to the extent tnat
these remedies aTe effective and available and the State party is required to give
"details of the remedies which it submitted had been available to the author in the
circwmstances of his case, togetber w\th evidence that there w~uld be a reasonable
prospect that such remedies would be effective" (Case No. 4/1977, Torres Ramirez v.
Uruguay). The rule also provides that the Committee is not precluded from
examining a communication if it is established that the application of the remedies
in 1uestion is unreasonably prolonged.

631. In case No. 262/1987 (R.T. v. France) the author did not bring his case before
any ju~icial instance in France. The Committee interpreted his assertion that he
did not want to become engaged in "a vicious and empt:y legi~lative and jUdicial
circle" as ar. indication of his beliEtf that the pursui t of such remedies woulr'l be
f~tile. The author, however, had aought extt~-judicial redress by way ~f petition
for review ot his situation to the educational authorities. In ~ec18rin9 the
communication in4dmissible, the Committee observedl

"that article 5, paragraph 2 (b), of the Optional Protocol, by referring to
'all available domestic remedies', clearly refers in the first place to
jUdicial remeaies. Even if the author's contention were accepted that an
administrative tribunal could not have ordered the educational authorities to
grant fiim tenure as a teacher of the Breton language, the fact remains that
the decision challenged by the author might have been annulled. The author
has not abown that he could not have resoz'ted to the jUdicial procedures that
the State party has plausibly submitted were available to him, or that th&ir
~ursuit could he de~med to be, A priQri, futile. The Committee notes that he
himself mentions that he does not rule out submitting his case to an
administrative t.ribunal. It. finds that, in the circ:wnstances dhclosed by the
communication, the author's dOUbts about the effectiveness of domostic
remedies did not absolve him from exhausting them, and concludes that the
requirelnents of art.icle 5, paragraph 2 (b), have not been met" (see annex Xl,
sect. 0, para. 7.4),

632. Article 2 of the Optional Protocol provides that "individualswoho claim that
any of their rights enwnerated in the Covenant have been violated and who have
exhausted all available domestic remedies may submit a written communication to the
Committee for consideration".

633. Although at the stage of admissibility an author need not prove tho al1ege'l
violation, he must submit sufficient evidence~in aubstantiation or. his allegation
to constitute a prima facie case. A "claim" is therefore not JUSt any allegation,
but an allegation supporte~ by a certain amount of sUbstantiatlnq evidence. Thus,
in ca6es where the Committee finds that the author has failed to make at least a
prima facia case before the Committee, justifying further examination on the
merits, the Committee has held the communication inadmissible, aeclaring that the
author "has no claim under article 2 of the Optional Protocol". At 1ts

-142-



thirty-sixth session, the Committee formalized this stand by adding to rule 90 (b)
of its rules of procedure words to the effect that a claim has to be "suffici&ntly
Rubstantlated" (see annex IX, rule 90 (b».

(4) Interim mBlJureg under rY1A-J~

634. 'rhe authors of a number of cases curo:ently beforft the Committee are convioted
per~onti who have been sentenced to death ~nd are awaitinq exe~uti~n. The•• authors
claim to be innocent ~f the crimes of which they were convicted and further al~ege

that. they were denied a fair hearinq. In view of the urqency of the
communications. the Committee ha', ~equested the two States parties concerned, under
rule 86 of the Committee's rules vr procedure, not to carry out the death
sentenc~s. Stays of execution have been qranted in this connection.

2. Substantive .igsuls

(a) Statu re$ponsib~

635. In its comments on the admissibJlity of a communication a State party
contended that a State could not be held liable under the Covenant for actions by
an industrial insurance board. It arqued as follows

"that an industrial insurance board such as the BVG is not a State organl
such boards are merely associations of emr,lvyers and employees established for
the specific purpose of implementing social security legislation, and the
management of such a board r.onslsts 9xclusively of representatives of the
employ~rs' and employees' organizations. Industrial insurance boards operate
independently and there is no way in which the State party's authorities could
influence concrete decisions such as that complained of by the authors".
(Case No. n3/1988 B.d.8. 1.t..Jll. v. 'the Netherlandsl see annex XI, sect. F,
ptHa. 4.7).

The Committee observQd, howev~r, "that a State party is not relieved of its
obligations under the Covenant when some of its functions are delegated to other
autonomous organs" (annex XI, sect. F. para. 6.5).

636. The Commit~ee is currently examining a number of communications concerning
inmates at penitentiarios, who are awa:l.ting exe(!ution. In some cases death
warrants have been issued and stays of execution granted. With ~egard to a delay
in the notification of a stay Qf execution, the Committee held iu its views in
communications Nos. 210/1986 and 225/1987 (Pratt and Morgan v. Jamaica) I

liThe issue of B warrant for execution necessarily causes intense anguish to
the individual concerned. In the author's case, death warrants were issued
twice by the Governor General, first on 23 February 1987 and again on
23 February 1988. It is uncontested that the decision to grant a first stay
of pxecution, taken at noon on 23 February 1987, was not notified to the
authors until 45 minutes before the scheduled time of the execution on
24 February 1987. The Committee considers that a delay of close to 20 hours
from the time the stay of execution was granted to the time the authors were
remo'1Eld from their death cell constitutes cruel and inhuman treatment within
the meaning of article 7" (annex X, sect. F, para. 13.7).
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(c) Afbitrary arrest or detentiQn (Covenant, article 9, paragraph 1)

637. The CQmmittee has already declared inadmissible a cQmmunicatiQn from an alien
who had entered the territory of a State party illegally and whQ claimed to be a
victim of a viQlation of article 9 because of his detention panding deportation
(V.M.R.B. v. Canada). At its thirty-fifth sessiQn the CQmmittee was again
cQnfronted with a similar factual situation. In declaring ~Qmmunication

NQ. 296/1988 (J.R.C. v. CQsta Rica> 3.nadmisslble, Ho observedt

"With regard to a possible breach Qf article 9 of the Covenant, the CQ~mittee

notes that this article prohibits arbitrury arrest and detention. The author
was lawfully arrested and detained in cQnnection with his unauthorized entry
into Costa Rica. T~le Committee observes that the authQr is being detained
pending deportation and that the State party is endeavouring to find a host
country willing to accept him. In this :onnection, the Committee notes that
the State party has pleaded reasons of national security in connection with
the proceedings to deport him. It is nQt for the CQmmittee to test a
sove~eign State's evaluation of an alien's security rating" (annex XI,
sect. G, para. 8.4).

(d) fre-trial detention (Covenant, article 9, paragraph 3)

638. Communication No. 238/19~7 concerned a person suspected of involvement in a
murder, who was kept and, at the time of the adoption of th~ Committee's views, was
still being kept under detention without bail. The Committee observed that the
St.ate party had not explained Why it was deemed necessary to keep him under
detention for five years prior to his indictment in December 1987. In adopting its
views, the Committee stressed that it was not making any finding on the guilt or
innocence of Mr. Bolanos but solely on the question whether any of his rights under
the Covenant had been violated. It referred to article 9, paragraph 3, of the
Covenant, which provides that anyone arrested on a criminal charge "shall be
entitled to trial within a reasonable time or to release. It shall not be the
general rule that persons await~&lg trial shall be detained in custody, but release
may be subject to guarantees to appear for trial ••• ". The Committea made a
finding that the facts of the case disclosed A violation of article g, pAragraphs 1
and 3, of the Covenant, "because Mr. Bolanos was deprived of liberty contrary t.o
the laws of Ecuador and not tried within a reasonable time" (annex X, sect. I,
paras. 8.3 and 9).

(e) Review Qf the lawfulness Qf detent1Qn (Covenant, article 9, paragntph 4)

639. In case No. 265/1987 (Vuolanne v. Finland), the authQr had been kept in quasi
solitary confinement for 10 days and nights by way of military disciplinary
sanction. In finding a viQlation of the CQvenant, the Committee expressed in its
views that "such penl!lty of measure may fall within the scopP. of articlp. 9,
paragraph 4, if it takes the fQrm Qf rest~ictions that are imposed over and above
the exigencies of nQrmal military service and deviate from the normal conditloJls oC
life within the armed forces of the State party cQncerned". The Committee found
that the author should have been able to challenge his detent.ion before a court
(annex X, sect. J, para. 9.41 see alsQ para. 657 below and annex XII).
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(f) Right to D fair nearing (Covenant, article 14, pa~a9raph 1)

640. In communication No. 213/1986 (H.C.M.A. v. The Netherlan4s), the author
claimed that article 14 of the Covenant had been violated because a police officer
he accused of having maltre6te4 him had not been criminally ~rosecuted. In
decladug the communication inadmissible pursuant to article 3 of the Optional
Protocol, the Committee observed "that the Coven~nt does not provi4e for the right
to see another persQn criminally prosecutnd" (annex X~, sect. 8, para. 11.6).

641. In CRSO No. 273/1988 (B.d.B. at-A1. v. The Netherlands), the Committee
explained that article !1, paragraph 1, of the Covel£snt could not he u~4erstood as
guaranteeing equa~ity of results in judicial procee4ings. It notedl

"that while the authors have complained about the outcome of the judicial
proceedings, they acknowledge that proce4ural guarantees were observed in
their conduct. The Committee observes that article 14 of the Covenant
guarantees procedural equality but cannot be interpreted as guaranteeing
equality of results or absence of error on the part of the competent
tribunal. Thus, this aspect of the author's commun:lcation falls outside the
scope of application of article 14 dnd is, therefore, inadmissible under
article 3 of the Optionel Protocol" (annex XI, sect. F, para. 6.4).

642. In case No. 203/1986 (Munoz v. Peru), the COlMlittee had opportunity to
reaffirm th(i priuciple that "justice delayed is justice denied". The author, who
had been dismissed from his post as police sergeant, sought relief through
administrative and judicial proceedings. After more than 10 yearR of litigation at
various levels, and in spite of favourable decisions by the Tribunal of
Constitutional Guarantees and the Cuzco Civil Chamber, he had not been reinstated
1n his post nor had he received Bny com~ensation. In its views adopted at the
thirty-fourth session, the Committee found that article 14 of the Covenant had been
violated, and IIwith respect to the requirement of a fair hearing as stipUlated in
article 14, paragraph 1, of the Covenant, the Committee [noted] that the concept of
a rair hearin~ necessarily entails that justice be rendered without u~due delay"
(annex X, sect. D, para. 11.3).

643. In communication No. 207/1986 (Morael v. France), the author was the former
managing direc.:tur of a company that. had been placed under judicial administraUon.
During the civil proceedings held to determine the coverage for the company's
liabilities, the court of first instance found that the author had failed to
exercise "due diligence" in the meaning of article 99 of the (old) French
bankruptcy law of 1967 and ordered him to pay a substantial sum in solidarity with
the uLhttl' mtmaye16. The COUl't of Appeal ordored him to pay a higher swn but
without solidnrity. The Court of Cassation upheld this decision. The Author
alleg~d H violAtion oC article 14, paragraph 1, because the Court of Appeal had
Cailed to observe the principle of adversary proceedings and because it had applied
e.~. Qf( .ic.i.o. _n:.!o..11Mt..J.Q_._!U~.uUi in his respect by ordellng him to pay a
substantinlly increased awn, which had not been requested by the judicial
administrator.

644. In determining whother the author had receiv~d a fair hearing within the
moaning of juLicle 14, paragraph 1, the Conunit.tee noted that "although article 14
doeR not. oxpluin what is meant by a 'fair hearing' in a suit at law (unlike
pi'\P\grf\ph :1 of the fHllTIe f\rtidp. c1ei'd ing wit.h the determinat.ion of criminal
charges), the concept of a fair hearing in the context of article 14 (1) of the
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Covenant should be interpreted as requiring a number of conditions, such as
equality of arms, resp_ct for the principle ef adversary proceedings, preclusion of
A&-Qf'igio~~~~eius,and expeditious procedure". Testing the facts of
thp case against these criteria, the Committee, holding that it could not "pass
judgement on the vali~ity of the evidence of diligence produced by the author
or ••• question the court's discretionary power to decide whether such evidence was
sufficient to absolve him of any liability", expressed its view that the principles
of adversary proceedings and preclusion of el officio refQunAtio in ~aiuB had not
been ignored (Aee annex X, sect. E, paras. 9.3 and 9.4).

(g) Bight to heye legal assistance assigned (Covenant, article 14, paragraph 3 (d»

645. Communication No. 223/1987 (Robinson v. Jamaica) concerned a Jamaican citizen
who had been sentenced to death for murder in 1981 and whose sentence had
subsequently been commuted to life imprisonment. The author claimed that his trial
had been postponed on numerous occasions since 1979 and that his counsel had
withdrawn from the case when the trial finally began in March 1981. When counsel
refused a legal aid assignment, the jUdge ordered the trial to proceed. The author
was thus left unrepresented and had to assume his own defence. The main issue
before the Committee was whether States parties are under an obligation to provide
for effective representation by counsel in capital cases. The Committee affirmed
it was "axiomatic that legal assistance be available in capital cases. This is so
even if the unavailability of private counael is to some degree attributable to the
author himself, and even if the provision of legal assistance would entail an
adjournment of proceedings. This requirement is not rendered unnecessary by
efforts that might otherwise b~ made by the trial judge to assist the author in
handling his defence in the absence of counsel. In the view of the Committee, the
absence of counsel constituted unfair trial" (annex X, sect. H, para. 10.3).

(h) Right to priyacy (Covenant, article 17)

646. In case No. 301/1988 (R.M. v. Finland), the author, a convicted drug dealer,
alleged, inter alia, that press coverage of his case entailed a violation of his
right to privacy under article 17 of the Covenant. The State party arguea that
serious offences - and in particular offences in which several people, drugs and
large sums of money are involved - frequently are closely followed by the press and
that press coverage tn itself cannot be held to be a viOlation of the defendant's
rights. In declaring the case inadmissible, the Committee noted that the author
had not exhausted domestic remedies against those claimed to be responsible for the
violation of his privacy, honour and reputation (annex XI. sect. I, para. 6.5).

(i) EQuality before the law. principle of non-dir-crimination (Covenant, article 26)

647. Following the adoption of the Committee's views at its twenty-ninth session,
in 1967, in case6 Nos. 172/1984 (Sroeks v. The Netherlands) and 162/1984
(Zwaan-de Vries v. The Netherlands) recognizing that the scope of article 26
extends to rights not otherwise guaranteed by the Covenant, the Committee has
received an increasing number of communications concerning alleged discrimination
in contravention of article 26 of the Covenant.

648. As the Committee, however, observed in the Broeks and Zwaan-de Vries cases:
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"The right to equality before the law and to equal protection of the law
without any discrimination does not make all differences of treatment
discriminatory. A differ9ntiation based on reasonable and cojective criteria
does not amount to prohibited discrimination within the me4ning of article 26."

649. A number of the communications subsequently received have been declared
inadmissible, since the authors failed to make at least a prima facie case of
discrimination within the meaning of article 26.

650. In case No. 212/1986 (P.P.C. v. The Netherlands), the ~uthor had alleged
discrimination because the application of a law providing for additional assistance
to persons with a minimum income was lbked to the person's income in the month of
September. Since the author had been employed in September, the annual calculation
showed a figure higher than his real income for the year in question and he did not
qualify for the desired additional assistance. In declaring the communication
inadmissible, the Committee statedl

"The scope CIf article 26 does not extend to differences ~f results in the
applir::ation of common rules in the allocation of benefit.s. In the case at
issue, the author merely states that the determination of compensation
benefits on the basis of a person's income in the month of September led to an
unfavourable result in his caBe. Such determination is, however, uniform for
all persons with a minimum income in the Netherlands. Thus, the Committee
finds that the law in question is not prima facie diRcriminatory, and that the
author does not, therefore, have a claim under article 2 of the Optional
Protocol".

651. In case No. 273/1988 (B.d.B. et 01. v. The Netherlands), the authors, joint
owners of a physiotherapy practice in the Netherlands, claimed to have been victims
of unequal trebtment under article 26, because allegedly other physiotherapy
practices were not required to start paying social security contributi/Jns from the
same date as they. In declaring the case inadmissible, the Corr~ittee observed:

"The authors complain about the application to them of legal rules of a
compulsory nature, which for unexplained reasons were allegedly not applied
uniformly to some other physiotherapy practices, regardless of whether the
apparent non-application of the compulsory rules on insurance contributions in
other cases may have been right or wrong, it has not been alleged that these
rules were incorrectly applied to the authors following the Central Appeals
Board's ruling of 19 April 1983 that part-time physiotherapists were to be
deemed employees and that their employers were liable for social security
contributions; furthermore, the Committee is not competent to examine errors
allegedly committed in the application of laws concerning persons other than
the authors of a communication" (annex XI, sect. F, para. 6.6).

652. In the same case, the Committee also recalled that article 26, second
sentence, provides that the law of States parties should "guarantee to all persons
equal and effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status". The Committee notes that the authors
have not claimed that their different treatment was attributable to their belonging
to any identifiably distinct category which could have exposed them to
discrimination on account of any of the grounds enumerated or "other status"
referred to in article 26 of the Covenant. The Committee, therefore, finds this
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aspect of the author's communication to be inadmissible under urticle 3 of the
Optional Protocol" (annex XI, se~t. F, para. 6.7).

653. In case No. 218/1986 (Vos v. The Netherlands), the author claime1 to be a
victim of a violation of article 26 because of the application of the General
Widows and Orphans Act to her, which, as a consequence, resulted in the loss of her.
entitlement under the General Disablement Benefits Act. She argued that wherec~ R

disabled man whose (former) wife dies retains the right to a disability allowance,
article 32 of the General Disabltiment Benefits Act provided th~t a disabled woman
whose (former) husband dies does not retain the right to a disability allowance,
but qualifi~s her instead as beneficiary under the General Widows and Orphans Act.
The State party explained that the General Widows and Orphans Act had been enacted
to give widows an additional protection, which widowors do not at pres~nt enjoy.
In a sense, widowers cou14 claim unequal treabnent under Dutch law, but not
widows. What the author complained of was that as a result of the application of a
rule of concurrence to avoid duplication of benefits ~he received a slightly
reduced benefit. In its views, the Committee found no vi~lation of article 26 and
observed: "In the light of the explan~tions given by th~ State party with respect
to the legislative history, the pur~ose and applicatio~ of the General Disablement
Benefits Act and the General Wldows and Orphans Act, the Committee is of the view
that the unfavourable result complained of by Mrs. Vos follows from the application
of a uniform rule to avoid overlapping in the allocation of social s~curity

benefits. This rule is based on objective and reasonable criteria, especially
bearing in mind that both statutes under which Mrs. Vos qualified for benefits aim
at ensuring to all persons falling thereunder subsistence level income. Thus the
Committee cannot conclude that Mrs. Vos has been a victim of discrimination within
the meaning of article 26 ot the Covenant" (annex X, sect. G, para. 12).

654. The Committee's interpretation of the scope of article 26 in the period
covered by this report has not been restrictive in all respects. In case
No. 273/1988 (B.d.B. et al. v. The Netherlands) the authors had claimed a viOlation
of article 26 in connection with social security contributions which they had to
make. The State party objected, and referred to the Committee's prior
jurisprudence, which had applied article 26 only to the allocation of social
~ecurity benefits but n2t to contributions that employers and employees were
required to make. The Committee observed that article 26 "should be interpreted to
cover not only entitlements which individuals entertain Vis-A-vis the State but
alGo obligations assumed by them pursuant to law" (annex XI, sect. F, para. 6.5).

655. A violation of article 26 was found in case No. 196/1985 (Gueye at-Al. v.
France), in which the authors, retired Senegalese members of tho French Army,
complained that they did not receive pensions equal to thosa gi.ven to retired
members of the French Army having French nationality:

"In determining whethlr the treatment of the authors is based on reasonable
and objective criteria, the Committee notes that it was not the question of
nationality which determined the granting of pensions to the authors but the
services rendered by them in the past. They had served in the French Armed
Forces under the same conditions as French citizens; for 14 years subsequent
to the independence of Senegal they were treated in the same way as their
French counterparts for the purpose of pension rights, although their
nati~nality was not French but Senegalese. A subsequent change in nationality
cannot by itself be considered as a sufficient justification for different
treaw.ant, since the basis for the grant of the pension was the same service
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which both they and the soldiers who remained French had provided. Nor can
differences in the economic, financial and social conditions as between France
and Senegal be invoked as a legitimate justification. If one compared the
catie of retired soldiers of Ssnegalese nationa!ity living in Senegal with that
of retired soldiers of French nationality in Seneqal, it would appear that
they enjoy the same economic and soci&l conditions. Yet, their treatment for
the purpose of pension entitlements would differ. Finally, the fact thRt the
State party claims that it can no longer carry out checks of identity and
family situation, so as to prevent abuses in the administration of pension
schemes cannot justify a difference in treatment. In the Committee's opinion,
mere administrative inconvenience or the possibility of some abuse of pension
rights cannot be invoked to justify unequal treatment. The Committee
concludes that the difference in treatment of the autholS is not based on
reasonable and objective criteria and constitutes discrimination prohibited by
the Covenant" (annex X, sect. E, para. 9.5).

656. The Committee also found a violation of article 26 in case No. 202/1986 (Ato
del Avellanal v. peru), where the author had been denied the right to sue in
Peruvian courts, because, according to article 168 of the Peruvian Civil Code, when
a woman is married only the husband is entitled to represent matrimonial property
before the courts. In its views, the Committee observed that

"Under article 3 of the Covenant States parties undertake 'to ensure the equal
right of men and women to the enjoyment of all civil and political rights set
forth in the present Covenant' and that article 26 provides that all persons
are equal before the law and are entitled to the equal protection of the law.
The Committee finds that the facts before it reveal that the application of
Rrticle 168 of the Peruvian Civil Code to the author resulted in denying her
equality before the courts and constituted discrimination on the ground of
sex" (annex X, sect. C, para. 10.2).

H. In!2rmatiQn received frQm States parties fQltowing~
Ddoption Qf fin~l views

657. During its thirty-fifth session, the Committee adopted its views on
communication No. 265/1967 (A. Vuolanne v. Finland). The Committee found a
viOlation of article 9, paragraph 4, of the Covenant (see para. 639 above). During
its thirty-sixth session, the Government of Finland informed the Committee of

legislative measures in progress to remedy the situation. The Committee welcomes
the co-operation of the State party and its positive response to the views adopted
by the Committee (annex XII).

11 Qf.O&ial RecQ.r.QLQ_LtlliLG~M.~~lAssemblYi._[QrU=..t-ill..rn.klliQ1lLSJ,lR~l_~Jnent
ti.2......-_l (A/4 3 / 1) •

~/ LQiQ., Ihirty-second Session, Supplement No. ii (A/32/44 and Corr.l),
annex IV.
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~ (continued)

~/ Ibid., annex VI.

~/ See Official Records of the General Assembly, Forty-second Session,
Supplement No. 40 (A/42/40), para. 53.

Q/ The reports and additional information of States parties are documents
for general distribution and are listed in the annexes to the annual reports of the
Committee; these documents, as well as the summary records of the Committee's
meetings, are published in the bound volumes that are being issued, beginning with
the years 1977 and 1978.
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ANNEX I

StBtiS parties tQ the InternotinDAl CQvenont on CiV~l and Political
B1ghtg ond tQ the Qpt1QnAl ~IQtQ~Ql and 5tateg Which haye mode thg

declaration under article 41 of the Covunant 08 at ~a July 19a9

State party

Dote Qf rQ~Iip~

thfL.ins trwnent......oI
[atificatiQn JU:

A.CaI..&..1M_ID)
Date Qf entry

J..n.t.o....l.o.I.ce

A. Statei parties to tbe lnternotiQnal Coyvnant OD Civil
aDd PQlitical Rigbta-lBl)

Afghanistan

Argentina

Australia

Austria

Barbados

Belgiwn

Bolivia

Bu1gatia

Byeloruusidn SQviet
Socialist RepUblic

Ca.meroon

Canada

Central African Republic

Chile

Colombia

Congo

Costa Rica

Cyprus

Czechoslovakia

Democratic People's
Republic of Korea

Democratic l'emen

Denmark

Dominican RepUblic

Ecuador

Egypt

El Salvador

Equatorial Guinea

24 January 1983 (a)

8 August 1986

13 August 1980

10 Sept~mber 1978

5 January 1973 (a)

21 A~ri1 1983

12 August 1982 (a)

21 September 1970

12 November 1973

27 June 1984 (a)

19 May 1976 (a)

8 May 1981 (a)

10 February 1972

29 Octobt.: 1969

5 OctoLp.r 1983 (8)

29 November 1968

2 April 1969

23 '1ecembes: 1975

14 September 1981 (a)

J February 1ge1 (n)

6 January 1972

4 v3nuary 1978 (a)

6 March i969

14 Ji'\nuary 1982

30 November 1979

2~ September 1987 (a)
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24 April 1983

8 NQvember 1986

13 November 1980

10 December 1978

23 March 1976

21 JUly 1983

12 Novemuer 1982

23 March 1976

23 March 1976

(7 September 198~

19 August 197(;

8 August 1961

23 March 1976

23 Mai."ch 1976

5 January 1984

21 March 1976

23 March 1976

23 March 1976

14 December 1981

9 May 190"'

23 Mar~h 1976

4 April 1978

23 March 1976

14 Apr 11 1982

29 February 1980

25 December 1987



~e party

Finland

France

Gabon

Gambia

German Democratic Republic

Germany, Federal

Republl.c of

Guinea

Guyana

Hungary

Iceland

India

Iran (Islamic Republic of)

Iraq

Italy

Jamaica

Japan

Jordan

Kenya

Lebanon

Libyan Arab Jamahiriya

Luxembourg

Madagascar

Mali

Mauritius

Mexico

Mongolia

Morocco

Netherlands

New Zealand

Nicaragua

Niger

Norway

Date of receipt of

the instrument of
ratification or
accession (a)

19 l%.ugust 1975

4 November 1980 (a,

21 January 1983 (a)

22 March 1979 (a)

8 November 1973

17 December 1973

24 January 1978

15 February 1977

17 January 1974

22 August 1979

10 April 1979 (a)

24 June 1975

25 January 1971

15 September 1978

3 October 1975

21 June 1979

28 May 1975

1 May 1972 (a)

3 November 1972 (a)

15 t-lay 1970 (.,)

18 August 1983

21 June 1971

16 July 1974 (a)

12 December 1973 (a)

23 March 1981 (a)

18 November 1974

3 May 1979

11 December 1978

28 December 1978

12 March 1980 (a)

7 March 1.986 (a)

13 September 1972
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Date of~
into force

23 March 1976

4 February 1981

21 April 1983

22 June 1979

23 March 1976

23 March 1976

24 April 1978

15 May 1977

23 March 1976

22 November 1979

10 July 1979

23 March 1976

23 March 1976

15 December 1978

23 March 1976

21 September 1979

23 March 1976

23 March 1976

23 March 1976

23 March 1976

18 November 1983

23 March 1976

23 March 1976

23 March 1976

23 June 1981

23 March 1976

3 August 1979

11 March 1979

28 March 1979

12 June 1980

7 June 1986

23 March 1976



PanRITIB

Peru

Philippines

Poland

Port.uga1

Romania

Rwanda

Saint Vincent ~nd

the GrenadineR

Srin Mudnu

Senegal

Spnin

Sri LRnka

Sudan

Sur LUlffip.

Sweden

Syd/ill Anib Republic

'rogo

Trinid~d Rnd Tobago

Tunisia

Ukraininn Soviet
Social ist Repllhl i~

Union of Soviet
Social ist Repllbl ics

\Jnlted Kingdom of
Ureat Hritain and
Northern Ireland

United Republic of
Tanzania

Uruguay

'Ip.nezuelil

v1F!\". Nam

¥ugO:;!i\V L'l

Znire

Zrunb j a

~atft u, rUgA~~
t.he. ..i.nlit.nun.a.nt. .01
r.oL.1.U~ltiQn ..Qr

acc.euJ..Qn.-Ca)

8 March 1Q7"

28 April lQ78

23 QCltobor 19B!)

11.1 Ml'\l'ch 19'/"'

15 .}unEl 1q7El

9 Docombur 1974

Hi AprH 1975 (8)

q November 1981 (A)

18 October 1985 (a)

13 Fl'llnuary 19'/8

2" April 19.,7

U June 1980 (a)

18 March 1966 (a)

28 December 1976 (a)

/i Decembel 1971

21 April 1969 (a)

24 May 11)84 (a)

21 December 1978 (a)

18 March 1969

12 Novpmber 1973

16 October 1973

20 May 1976

11 Juue 1976 (a)

1 April 19'70

10 Moy 197B

24 Septemher 1982 (a)

2 June 19'11

1 November lq76 (a)

JO Apri.l 1984 (a)

. 153

.Dilu'_Q.[ enttY
i.nto ...fo.r.ce

8 June 1977

2R July 1971\

2~ January 1987

10 June 197"1

15 Sept~mb~r 1978

23 March 1976

23 March 1976

9 February 1982

18 January 1986

13 May 1978

2'1 July 197"

11 September 1980

18 June 1986

28 March 1977

23 March 1976

23 March 1976

24 August 1984

21 March 1979

23 March 1976

23 March 1976

23 March 1976

20 August 1976

11 September 1976

23 March 1976

10 August 1970

24 December 1982

23 March 1976

1 February 1977

10 July 1984



Cate of .I.Geipt of
tha instrument of
ratification or
Accession (a)

Cate ot; entrJi
J.nt..o.. force

B. States part~to the Optional Protocol (45)

Argentina

Austria

Barbados

Bolivia

Cameroon

Canada

Central Atricah Republic

Colombia

Congo

Costa Rica

Denmark

Dominican Republic

Ecuador

Equatorial Guinea

Finland

France

Gambia

Hungary

Iceland

Italy

Jamaica

Libyan Arab Jamahiriya

Luxembourg

Madagascar

Mauritius

Netherlands

New Zealand

Nicaragua

Niger

Norway

Panama

Peru

8 August 1986 (a)

10 December 1987

5 January 1973 (a)

12 August 1982 (a)

27 June 1984 (a)

19 May 1976 (a)

8 May 1981 (a)

29 October 1969

5 October 1983 (a)

29 November 1968

6 January 1972

4 January 1978 (a)

6 March 1969

25 September 1987 (a)

19 August 1975

17 february 198~ (a)

9 June 1988 (8)

7 September 1986 (a)

22 August 1979 (a)

15 September 1978

3 October 1975

16 May 1989 (a)

18 August 1983 (a)

21 June 1971

12 December 1973 (a)

11 December 1978

26 May 1989 (a)

1~ March 1980 (a)

7 March 1986 (a)

13 September 1972

8 March 1977

3 October 1980
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a November 1986

10 March 1988

23 March 1976

12 November 1982

27 September 1984

19 August 1976

8 August 1981

23 March 1976

5 January 1984

23 March 1976

23 Martlh 1976

4 April 1978

23 March 1976

25 December 1987

23 March 1976

17 May 1984

9 September 1988

7 December 1988

22 November 1979

15 December 1978

23 March 1976

16 August 1989

18 November 1983

23 March 1976

23 March 1976

11 March 1979

26 August 1989

12 June 1980

7 June 1986

23 March 1976

8 June 1977

3 January 1981



~to Qf roco1~~-Ci

the instrument af
U\ti ficatian su:. Qote at-entry

Stllt.e...gu.ty aCC-e./i.li.J..oa J.ji ) ~nt-Q ..to.f_ce

Portuqal 3 May 1983 3 August 1983

Raint Vincent and
the Grenadines 9 Novumber 1981 (a) 9 February 1982

San Marino 18 OctQber 1985 (a) 18 January lY86

Senegal 13 February 1978 13 May 1978

Spain 25 January 1985 ( a) 25 April 1985

Suriname 28 December 1976 ( a) 28 March 1977

Sweden 6 DA~emb'r:fr 1971 23 March 1976

r.roqQ 30 March 1988 (a) 30 June 1988

Trinidad and Tobago 14 November 1980 ( a) 14 February 1981

Uruguay 1 April 1970 23 March 1976

VenE>zuela 10 May 1978 10 August 1978

Zaire 1 November 1976 (a) 1 February 1977

Zambia 10 April 1984 (a) 10 July 1984

C. S.tot.fiS _w.bic.b.. bay.t1.. maae_ ...the. _.due l.a.r.AtJon um:lll......Ar..t.ic..l.e __il
Q.f.....t.nL Covenant (2i)

S-t.A.t.e....R.~ VA1j~_lu2m Valid until

Argentina 8 August 1986 Indefinitely

Austria 10 September 19'18 Indefinitely

Belgium 5 March 1987 Indefinitely

Canada 29 Oct.ober 1979 In·'ef ini tely

Congo 7 July 1989 Indefinitely

Denmark 23 March 1976 Inde!inl.te1y

Ecuadol' 24 August 1984 Indefinitely

Finland 19 August 1975 Indefinitely

GMlbia 9 ,June 19&8 Inde f ini tely

Germany, Federal
Republi c of 213 M"rch 1979 27 March 1991

Hungary 7 September 1988 Indefinitel}

Iceland 22 August 1979 Indefinitely

Italy 1!) September 197e Indefinitely

Luxembourg 18 Augulit 198~ Indefinitely

Netherlands 11 December 1978 Indefinitely
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StAte party ~..fi.Qm bli.d Wltil

New Zealand 28 December 1978 Indefinitely

Norway 23 March 1976 Indefinitely

Peru 9 April 1984 Indefinitely

Philippines 23 October 1986 Indefinitely

Senegal 5 January 1981 Indefinitely

Spain 25 January 1985 25 January 1993

Sri Lanka 11 June 1980 Indefini tely

Sweden 23 March 1976 Indefinitely

U~ited Kingdom of
Great Britain and
Northern Ireland 20 May 1976 Indefinitely
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Mr. Birame NDIAYE*

Mr. Fausto POCAR**

Mr. Julio PRADO VALLEJO*

Mr. Alejandro SERRANO CALDERA**

Mr. S. AIDos WAKO••

Mr. Bertil WENNERGREN*

ANNEX 11

MBmbfH'lih1»- and grUceu or the HWDan..!Uqhtli Cormnittee. :l.ge9-l9.~ AI

A. MlJn.benhi"

Name Qf member ~try of nationality

Mr. Francisco Jose AGUILAR URBINA** Costa Rica

Mr. Nisuke ANDO* Japan

Miss Christine CHANET* France

Mr. Joseph A. L. COORAY* Sri Lanka

Mr. VQjin DIMITRIJEVIC* Yugoslavia

Mr. Ornran EL SHAFEI* Egypt

Mr. Janos FODOR** Hungary

Mrs. Rosalyn HIGGINS** United Kingdom of Great Britain
and Northern Ireland

Mr. RajsQQmer LALLAH** Mauritius

Mr. Andreas V. MAVROMMATIS** Cyprus

Mr. JQsd~h A. MOMMERSTEEG* Netherlands

Mr. Rein A. MYULLERSON** Union of Soviet Socialist
Rapublics

Sanegal

Italy

Ecuador

NicO' ... dgua

Kenya

Sweden

• Terrr expires on 31 December 1990.

•• Term expi~es on 31 December 1992.
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B. Officers

The officers of the Committee, electe~ for two-year terms at the 868th an~

869th meetings, hel~ on 20 March 19aQ, are as follows I

Chairman. Mr. Raj800mer Lallah

Vice-Chairmen. Mr. Joseph A. L. Cooray
Mr. Vojin Dimitrijevic
Mr. Alejandro S8rr~no Cal~era

Rapporteur I Mr. Fau8to Pocar.

Notes

AI For the membership anI! officers of the Human Rights Committee until
31 December 1988, see Official Records of the General Assembly, Forty-third
Session, Supplement No. 40 (~/43/40), annex 11.
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ANNEX III

AQAndO& of the thirty-fourth, thirty-fifth ond thirty-sixth sessions
of the Human Rights Committee

Thirty-fourth sesa10n

At its 841st meeting, on 24 October 1988, the Committee adopted the following
provisional agenda (see CCPR/C/56), submitted by the Secretary-General in
accordance with rule ~ of the provisional rules of procedure, as the agenda of its
thirty-fourth session I

1. Adoption of the agenda.

2. Organizational and other matters.

3. Submission of reports by States parties under article 40 of the Covenant.

4. Consideration of reports submitted by States parties under article 40 of the
Covenant.

5. Consideration of co~nunications under the Optional Protocol to the Covenant.

Thirty-~ifth sess12n

At its 868th meeting, on 20 March 1989, the Committee adopted the following
provisional agenda (see CCPR/C/59), submitted by t.he Secretary-General in
accordance with rule 6 of the provisional rule~ of procedure, as the agenda of its
thirty-fifth sessionl

1. Opening of the session by the representative of the Secretary-General.

2. Solemn declaration by the newly elected members of the Committee in accordance
with article 38 of the Covenant.

3. Election of the Chairman and other officers of the Committee.

4. Adoptior. of the agenda.

5. Organizational and other matters.

6. Action by the General Assembly at its forty-third session:

(a) Annual report SUbmitted by the Human Rlghts Committee under article 45 of
the Covenant;

(b) Reporting obligations of States parties to United Nations instruments on
human rights.

7. Submission of reports by States parties 'lnder article 40 of the Covenant.

8. Consideration of reports submitted by States parties u~1er article 40 of the
Covenant.
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9. Consideration of communications under the Optional Protocol to the Covenant.

10. Future meetings of the Committee.

Thirty-sixth s~Qn

At its 895th meeting, on 10 July 1989, the Committee adopted the following
provisional agenda (see CCPR/C/60), submitted by the Secretary-General in
accordance with rule 6 of the provisional rules of procedure, as the age'da of its
thirty-sixth session:

1. Adoption of the agenda.

2. Organizational and other matters.

3. Submission of reports by St~tes parties under ~rticle 40 of the Covenant.

4. Consideration of reports submitted by States parties under article 40 of the
Covenant.

5. Consideration of communications under the Optional Protocol to the Covenant.

6. Annual report of the Committe~ to the General Assembly thro:lgh the Economic
and Social Council under article 45 of the Covenant and article 6 of the
Optional Protocol.
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ANNEX IV

Submission of reports and additional information by States parties

under article 40 of the Covenant during the period under review 2/

States parties Date due
Date of

submission

Date of \'Tritten
~inder(s) sent to
States whose reports

have not yet been
submitted

A. Initial reports of States parties due in 1983 ~/

Saint Vincent
and the
Grenadines

Viet Nam

8 February 1983

23 December 1983

Not yet received

" Ju' or 1989

(l) 10 May 1984
(2) 15 May 1985
(3) 13 August 1985
(4) 15 November 1985
(5) 6 May 1986
(6) 8 August 1986
(7) 7 April 1987
(8) 1 December 1987
(9) 6 June 1988

(10) 21 November 1988
(11) 10 May 1989

B. Initial reports of States parties due in 1984

Gabon 20 April 1984 Not yet received (1) 15 May 1985
(2) 5 August 1985
(3) 15 November 1985
(4) 6 May 1986
(5) 8 August 1986
(6) 7 April 1987
(7) 1 December 1987
(8) 6 June 1988
(9) 21 November 1988

(10) 10 May 1989

C. Initial reports of States parties due in 1987

San Marino

Niger

17 January 1987

9 June 1987

14 September 1988

Not yet received
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(1) 1 December 1987

(2) 6 June 1988
(3) 21 November 1988
(4) 10 May 1989



StatAs porti.s

Sudan

Arqentina

Dot. due

17 June 1987

7 November 1987

Oat. Qf
submission

Not yet received

11 April 1989

Oat. ot written
remind.r'.) .ent to
State. whQ.e repQrt.

hay. not y.t b"D
submitted

(1) 1 December 1987
(2) 6 Jun. 1988
(3) 21 November 1988
(4) 10 May 1989

D. Initial r.ports of Stat•• par tie. due in 1988

Democratic Yemen 8 May 1988 18 January 1989

£quatorial Guinea 24 December 1988 Not yet received (1) 10 May 1989

E. S.cond periodig r.port. of Stat•• parti•• due in 1983

["ibY8~ Arab
Jam'lhiriya

Iran (Islamic
RepUblic of)

4 February 1983

21 March 1983

Not yet received

Not yet received
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( 1) 10 May 1984
( 2) 15 May 1985
(3) 13 August 1985
(4) 18 November 1985
(5) 6 Mal 1986
(6) 8 August 1986
(7 ) 1 May 1987
(8) 24 JUly 1987
( 9) 1 December 1987

(10) 6 June 1988
( 11) 21 November 1988
(12 ) 10 May 1989

( 1) 10 May 1984
(2) 15 May 1985
(3) 13 August 1985
(4 ) 18 November 1985
( 5) 6 May 1986
(6) 8 August 1986
(7) 1 May 1987
(8) 24 JUly 1987
(9) 1 December 1987

(10 ) 6 .lune 1988
(11 ) 21 November 1968
( 12) 10 May 1989



SUtes pArtils patl dUI
Datl Qf

submission

Datl of writtln
rlmindlr(s) sept to
StatiO whOSI reports

haYI pot yet been
submitted

Madagascar 3 August. 1983 Not. -Jt. received (1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

(10)
( 11)

15 May 1985
5 August. 1985

18 November 1985
6 May 1986
8 August. 1986
1 May 1987

24 July 1987
1 December 1987
6 June 1988

21 November 1908
10 May 1989

F. Jagond periodic rlports of States parties dUI in 1984

Bulgaria

Cyprus

Syrian Arab
RepUblic

28 April t984

J8 August 1904

10 August 1904

Not yet received

Not yet recelved

Not yet received
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(1) 15 May 1985
(2) 5 August 1985
(3) 18 November 1905
(4) 6 May 1986
(5) 8 August 1986
(6) 1 May 1987
(7) 1 August 1987
(8) 1 December 1987
(9) 6 June 1988

(10) 21 November 1908
(11) 10 May 1989

(1) 15 May 1905
(2) 5 August 1985
(3) 18 November 1985
(4) 6 May 1906
(5) 8 August 1986
(6) 1 May 1907
(7) 7 August 1987
(8) 1 December 1987
(9) 6 June 1988

(10) 21 November 1900
(11) 10 May 1909

(1) 15 May 1985
( 2 ) 5 August 1985
( 3 ) 18 ~ovember 1905
(4) 6 May 1986
(5) 8 August 1986
(6) 1 May 1987
( 7 ) 7 August 1987
( 8) 1 December 1987
(9) 6 June 1908

(l0) 21 November 1~88

(11) 10 May 1989



Stat.s parti.s pat. due
OAt, Qf

sUbmissiQn

pate Qf writt'n
r.mind.r's) sent tQ
Stat.s whQs, repQrts

have nQt yet b.Mn
submitted

G. SecQnd periQdic repQrts Qf Slates parti.s due in 1985

Gambia

India

Costa Rica

Suriname

Venezuela

21 June 1985

9 July 1985

2 AU9ust 1985

2 August 1985

1 November 1985

Not yet received

12 July 1989

11 November 1988

Not yet received

Not yet received

(1) 9 August 1985
(2) 18 November 1985
(3) 6 May 1986
(4) 8 AU9ust 1986
(5) 1 May 1987
(6) 1 December 1987
(7) 6 June 1988
(8) 21 November 1988
(9) 10 May 1989

(1) 18 November 1965
( 2) 6 May 1986
(3) 8 August 1986
( 4) 1 May 1987
(5) 1 December 1987
(6) 6 June 1988
(7) 21 NQvember 1988
(8) 10 May 1989

(1) 20 November 1985
( 2 ) 6 May 1986
(3) 8 AU9ust 1986
(4) 1 May 1987
(5) 1 December 1987
(6) 6 June 1988
(7) 21 November 1988
(8) 10 May 1989

H. SecQnd periQdirLJepQrts of States parties due in 1986

Lebanon

Dominican Republic

21 March 1985

29 March 1986

Not yet received

1 September 1988
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(l) 10 May 1986
(2) 8 August 1986
(J) 1 May 1981
(4) 13 August 1987
(5) 1 December 1981
(6) 6 June 1988
(7) 21 ~ovember 1988
(8) 10 May 1989



Dote of writt!'1D
reminder(s) sent tQ
State. whost reports

Dote of have not ¥e~ been
States par titS Date due sUbmissiQD submitted

Kenya 11 April 1986 Not yet received (1 ) ".0 May 1986
(2 ) 8 August 1986
(3) 1 May 1987
(4) 1 December 1987
(5) 6 June 1988
(6) 21 November 1988
(7 ) 10 May 1989

Mali 11 April 1986 Not yet receiv6d (1) 10 May 1986
(2) 8 August 1986
(3) 1 May 1987
(4) 1 December 1987
(5) 6 June 1988
(6) 21 November 1988
(7) 10 May 1989

United Republic 11 April 1986 Not yet received ( 1) 10 May 1986
of Tanzania ( 2) 8 August 1986

( 3) 1 May 19~7

(4) 1 December 1987
(5) 6 June 1988
(6) 21 Novem~er 1988
(7 ) 10 May 1~89

Nicaragua 11 June 1986 Z9 November 1988

Jamaica 1 August 1986 Not yet received (1) 1 May 1987
(Z) 1 December 1987
( 3 ) 6 June 1988
(4) 21 November 1988
(5) 10 May 1989

Sri Lanka 10 September 1986 Not yet received (1) 1 May 1987
(Z) 1 December 1987
( 3 ) 6 June 1988
(4 ) 21 November 1988
(5) 10 May 1989

Morocco 31 October 1986 Not yet received ( 1) 1 May 1987
( 2) 1 Dec6mber 1987
(3) 6 June 1988
(4) 21 November 1988
(5) 10 May 1969

Panama 31 December 1986 Q/ 4 August 1980
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States parties Pate due
Pate of

submission

Dete of written
LaMinder(s) sent to
States whose repQrt~

heve not yet been
submitted

1, Second periodic reports of States nerties due in 1987

Jordan

Guyana

Iceland

Democratic People's
Republic of Korea

22 January 1987

10 April 1987

30 October 1987

13 October 1987

Not yet received

Not yet received

Not yet received

Not yet received

(1) 1 May 1981
( 2 ) 1 December 1981
(3 ) 6 June 1988
(4) 21 November 1988
(5) 10 May 1989

(1) 1 May 1981
( 2 ) 1 December 1987
(3) 6 June 1988
(4) 21 November 1988
( 5) 10 May 1989

(1) 1 December 1987
( 2 ) 6 June 1988
(3 ) 21 November 1988
(4) 10 Mey 1989

(1) 23 June 1988
(2) 21 November 1988
( 3 ) 10 May 1989

J. SecQnd periQdiq reports Qf States parties due in 1988

Saint Vincent 8 r'ebruary 1988 Not yet received ( 1) 6 June 1988
and the ( 2 ) 21 NQvember 1988
Grenadines r;.1 ( 3 ) 10 May 1989

Canada i21 8 April 1988 28 July 1989

Austria 9 April 1988 Not yet received (1) 21 November 1988
( 2) 10 May 1985!

Peru 9 April 1988 Not yet received ( 1) 21 November 1988
( 2 ) 10 May 1989

Egypt 13 April 1988 NQt yet received (1) 21 November 1988
( 2 ) 10 May 1989

Bolivia 11 November 1966 ill

Viot Nom 23 December 1988 Not yet received

El Salvador l.l 31 December 1988 Not yet received (1) 10 May 1989
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States parties Date due
Date gof

SUbmission

Date Qf written
reminder's) sent tQ
State. yhg.. repQrts

have DQt yet.-IaD
Ji.ubmitted

K. SecQnd periQdic repQrts Qf State. parties due in 19a9
(within the period under review) gl

Zaire hi

Central African
Republic il

Gabon ra!

Afqhanistan

Belqium

1 February 1969

9 April 1989

20 April 1989

23 April 1989

20 JUly 1989

20 February 1989

Not yet received

Not yet received

~~t yet received

Not yet received

L. Third periodic repgrts gf Stat.es parties due in 1988

Czechoslovakia

Libyan Arab
Jamahiriya il

Tunisia

Iran (Islam!c
RepUblic of) il

Lebanon il

4 February 1988

4 February 1988

4 February 1988

21 March 1988

21 March 1988

17 January 1989

Not yet received

17 April 1989

Not yet received

Not yet received

(1) 6 June 1988
(2) 21 November 1989
(3) 10 May 1989

(1) 6 June 1988
(2) 21 November 1988
(3) 10 May 1989

(1) 6 June 1988
(2) 21 November 1988
(3) 10 May 1989

Panama 6 June 1988 Not yet received

Germany, Federal 3 J\ugust 1988 1 December 1988
Republic Qf

Madagascar il 3 August 1988 Not yet received (1) 21 November 1988
(2 ) 10 May 1989

Yuqoslavia 3 August 1988 Not yet received (1) 21 November 1988
(2) 10 May 1989
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Stotes porilia

Bye10russian 88R

Ecuador

Mauritius

Union of Soviet
Socialist
Republics

Dote of
Dote due submission

4 November 1988 Not yet received

4 November 1988 kl

4 November 1988 11

4 November 1988 26 August 1988

Date of written
reminder<s> sent to
States whose reports
~ not yet been

submitted

(1) 21 November 1988
(2) 10 May 1989

M. Third periodic reports Qf Stotes porties due in 1989
(within the period under review) ml

Uruguay 21 March 1989 .nl

Dominican Republic 3 April 1989 Not yet received

BUlgaria il 28 April 1989 Not yet received

Chile 28 April 1989 3 May 1989

Romania 28 April 1989 Not yet received

Spain 28 April 1989 28 April 1989
1 June 1989

Notes

~I From 29 July 1988 to 28 July 1989 (end Qf the thirty-third session to end
Qf the thirty-sixth sessiQn).

~I At its twenty-fifth session (601st meeting), the Committee decided to
extend the deadline for the submissiQn of Panama's second periodic report from
6 June 1983 to 31 December 1986.

~I The State pal'.j'S initial repQrt has not yet been received.

gl See Official Records of the General Assembly, Fortieth SessiQn,
Supplement No. 40 (A/40/40), para. 40.

~I Pursuant to the Committee's decisiQn taken at its 914th meeting, the new
date for the submission of Bolivia's second periodic report is 13 July 1990.

Lf At the CQmmittee's twenty-ninth session, the deadline for the submission
of El Salvador's second periodic report was set for 31 December 1988.
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NQtes (cQntinued)

gl FQr a cQmplete list Qf states parties whQse secQnd periodic repQrts are
due in 1989, see CCP&/C/57.

hi At its thirtieth seSS~Qn (739th meeting), the CQmmittee decided tQ extend
the deadline for the submission of Zaire's second periQdic repQrt from
30 January 1983 to 1 February 1989.

11
fQr the
was set

il

k/
date for

At the CQmmittee's thirty-second sessiQn (794th meeting), the deadline
submission of the secQnd periodic report Qf the Central African Republic
fQr 9 April 1989.

The State party's secQnd periodic repQrt has nQt yet been received.

Pursuant to the Committae's decisiQn taken at its 833rd meeting, the new
the submission of Ecuador's third periQdic report is 4 November 1989.

11 Pursuant to the CQmmittee's decision taken at its 914th meeting, the new
date for the submission Qf Mauritius' third periQdic repQrt is 18 July 1990.

ml For a complete list Qf States parties whose third periodic reports are
due in 1989, see CCPR/C/58.

nl Pursuant to the CQmmittee's decision taken at its 89lst meeting, the new
date for submission of Uruguay's third periodic report is 21 March 1990.
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ANNEX V

Statu. Of reports considered during the periOd under review
and Of reports still »ending hefore the Co\Omittee

States parties Date due
Date Of

submissiQn

A. Initial repQXtA

Mu.tJ.ngs at )~
.c..o.nside relJ

Bolivia

Viet Nam

Togo

:11 November 1983

23 December 1983

23 August 1985

26 October 1988 896th-897th, 900th
<thirty-sixth session)

7 July 1989 Not yet considered

22 September 1988 870th-871st, 874th­
875th (thirty-fifth
session)

Cameroon 26 September 1985 ~.L A"gust 1988

San Marino 17 January 1987 14 September 1988

Argentina 7 November 1987 11 April 1989

Philippines 22 Januar~ 1988 22 March 1988

Democratic Yemen 8 May 1988 18 Januflry 1989

B. Second periodic reports

898th-899th, 903rd
<thirty-sixth session)

Not yet considered

Not yet ccnsidered

884th-886th
(thirty-fifth sesRion)

Not yet considered

Uruguay

Mauritius

United Kingdom
Qf G~eat Britain
and Notthern
Ireland ­
dependent
Territories

New Zealand

India

Costa Rica

21 March 1983

4 November 1983

18 August 1984

27 March 1985

9 July 1985

2 August 1985

28 July 1988

24 October 1988

25 May 1988

22 June 1988

12 July 1989

11 November 1988
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876th-879th
(thirty-fifth session)

904th-906th
(thirty-sixth session)

855th-857th
(thirty-fourth session)

888th-89lst
(thirty-fifth session)

Not yet considered

Not yet considered



St.Ii.tu partie.a

Italy

Date W

1 November 1985

Date of
su.bmhsion

25 July 1988

Meetings at which
~.onsidered

908th-Sl12th
(thirty-sixth session)

Dominican
Republic

Nicaragua

Portugal

Norway

Netherlands

Panama

Mexico

Canada

ZEllre

CzechosloY'akia

German Democratic
Republic

'funisia

29 March 1986 1 September 1988

11 June 1986 29 Novemr:tr 1988

1 August 1986 1 May 1987
30 June 1988 al

1 August 1986 4 January 1988

31 October 1986 21 June 1988

31 December 1986 4 August 1988

22 June 1987 23 March 1988

8 April 1988 28 July 1989

1 February 1989 20 February 1989

C. Th.i.I.Q. pe r to cU..~ repo r t s

4 February 1988 1'/ January 1989

4 February 1988 B July 1988

4 February 1988 17 April 1989

Not yet considered

Not yet considered

Not yet considered

844th-847th
(tnirty-fourth session)

861st-864th
(thirty-fourth session)

Not yet considered

849th-853rd
(thirty-fourth session)

Not yet considered

Not yet considered

Not rst considered

Not yet con~idered

Not yet considered

Germany, Federal
Hp-public of

[Inion oC Soviet
Socialist
Hp-pllh I i cs

Chill:'

3 August 1981:\

4 November 1988

28 April 1989

28 April 1989

1 December' 1988

26 August 1988

3 Mi\Y 1989

28 April 1989
1 June 1989
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Statls parUIs Datl of submission Hlltingl at wbigh gon.idlrld

D. Additipnal infprmatipn .ubmitt.d .ub••gu.nt tp ,xaminatiPD
pf initial repprt. ~y th. Cpmmitt.e

Additipnal infprmation .ubmittld ,ub••guent tp Ixamination
pf ,.gpnd p.riodic repprt. by thl Cpmmittll

Kenya bl

Gambia 121

Panama 121

Zaire bl

E.

Finland

Sweden

4 May 1982

5 June 1984

30 July 1984

23 September 1988

4 June 1986

1 July 1986

Npt,s

rot yet considered

Not yet considered

Not yet con~idered

Not yet conGidered

Not yet considered

Not yet considered

al Date of re-submission.

121 At its twenty-fifth ses.ion (601.t meeting), th, Committee decided to
cocsider the report together with the State party' ••econd periodic report.
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ANNEX VI

GAnAt~mments ~L under a[ti~la~paragrAph4. of the
International Covenar~ on C1yi~ and Political Rights

~eral comment 17 (35) ~I ~I (a[tic~e ~4)

1. ~rticle 24 of the International Covenant on Civil and Political Rights
recognizes the right of every child, without any discrimination, to receive from
his family, s~ciety and the State the protection required by his status as a
minor. Consequently, the implementation of this provision entails the adoption of
special measures to protect children in addition to the measures that States are
required to take under article 2 to ensure that everyone enjoys the rights provided
for in t~~ Covenant. The reports submitted by States parties often seem to
underp.otimate this obligation and they supply inadequate information on the way in
which children are afforded enjoyment of their right to special protection.

~. In this connection, the Committee points out that the rights provided for in
art~cle 24 are not the only ones that the Covenant recognizes for children and
that, as individuals, children benefit from all of the civil rights enunci~ted in
the Cov9nan~. In enunciating a right, some provisions of the Covenant expressly
indicate to States measures to be adopted with a view to affording minors greater
protection than adults. Thus, as far as the right to life is concerned, the death
penalty cannot be imposed for crimes committed by persons under 18 years of age.
Similarly, if laWfully deprived of their li~9rty, accused juvenile persons shall be
separated from adults and are entitled to bo brought as speedily as possible for
adjudication; in turn, convicted juvenile offenders shall be subject to a
penitentiary system that involveR segregation from adults and is appropriate to
their ag~ and legal status, the aim ~eing to foster reformation and social
rehabilitatia~. In other instances, children are protected by the possibility of
the restriction - provided that such restriction is w~rranted - ot a right
recognized by the Covenant, such as the right to publicize a judgemen~ in a suit at
law or a criminal case, from which an exception may be made when the int.erest of
the minor so requires.

3. In most cases. however, the measures to be adopted are not specified in the
Covenant and it is for each State to determine them in th~ light of the protection
needs of children in its territory and within its jurisdiction. The Committee
notes in this regard that such measures, although intended primarily to ensure that
child-en fully enjoy the other rights enunciated in the Covenant, may also be
fH~onomi~, social and cult.ural. For example, every possible economic and social
measure should be taken to reduce infant mortality and to eradicate malnutrition
i\l1long children and to prevent t.hem from being subjected to acts of violence and
cruel and inhuman treatment or from !)(!ing exploited by means of forced labour or
pruGt.ilullon, or by their use in the illil~it trafficking of narcotic drugs, or by
illlY other means. In the cultural field, every possible measure should be taken to
fontp[ the development of their personality ~nd to provide th~m with a level of
P(1uci\Uon that will enable them t.O enjoy the rights recognizr.d in the Covenant,
Ihllt.icu.lally the right to freedom or opinion and expression. Moreover, the
Commit.tee wishes t.o draw the attention of States parties to the need to include in
their ruports information on measures adopted to ensure that children do not take Cl

(Iin'et p",rt in armed (·onflicts.
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4. The right to special measures of protection belongs to every chil~ because ot
hiR status al a minor. Nevertheless, the Covenant ~oes not in~icate the age at
which he attains his majority. This is to be ~etermine~ by each St~te party in the
light of the relevant social an~ cultural con~itions. In this respect, States
shoul~ in~icate in their reports the age at which the chil~ attains his majority in
civil matters an~ assumes criminal responsibility. States should also indicate the
age at which a chil~ is legally entitle~ to work an~ the age at which he is treate~

as an a~ult under labour law. States shoul~ further in~icatA the age at which a
child is considered adult for the purposes of articl. 10, paragraphs 2 and 3.
However, the Committee notes that the age tor the above purpos&s should not be set
uhreasonably low and that in any case a State party cannot absolve itself from its
obligations under the Covenant regarding persons under the age of 18,
notwithstanding that they have reached the age of majority under domestic law.

5. The Covenant requires that children shoul~ be protected against discrimination
on any grounds such as race, colour, sex, language, religion, national or social
origin, property or birth. In this connection, the Committee notes that, whereas
non-discrimination in the enjoyment of the rights provi~ed for in the C~)venant also
stems, in the case of children, from article 2 and their equality before the law
from article 26, the non-discrimination clause contained in article 24 relates
specifically t~ the measures of protection referred to in that provision. Reports
by States parties should indicate how legislation and practice ensure that measures
of protection are aimed at removing all discrimination in every field, including
inheritance, partiCUlarly 8S between children who are nati0nals and children who
are aliens or as between legitimate children and children born out of wedlock.

6. Responsibility for guaranteeing chil~ren the necessary protection lies with
the family, society and the State. Although the Covenant does not indicate how
such responsibility is to be apportioned, it is primarily incumbent on the family,
which is interpreted broadly to include all persons composing it in the society of
the State party concerne~, and particularly on the parents, to create con~itions to
promote the harmonious development of the child's personality and his enjoyment of
the rights recognize~ in the Covenant. However, since it is quite common for the
father an~ mother to be gainfUlly employed outside the home, reports by States
parties should indicate how society, social institutions and the State are
dischar'J~ng their responsibility to assist the family in ensuring the protection of
the child. Moreover, in cases where the parents and the family seriously fail in
their duties, ill-treat or neglect the child, the State shoul~ Jntervene to
restrict parental authority and the child may be separated from his family when
circumstances so require. If the marriage is dissolve~, steps should be taken,
keeping in view the paramount interest of the children, to give them necessary
prote~tion and, so far as is possible, to guarantee personal relations with both
parents. The Committee considers it useful that reports by States parties should
providf' information on the special measures of protection adopted to protect
childr)n who are abandoned or deprived of their family environment in order to
enable them to develop in conditions that most closely resemble those
characterizing the family ~nvironment.

7. Under article 24, paragraph 2, everi child has the right to be registered
immediately after birth and to have a name. In the Committee's opinion, this
provision should be interpreted as being closely linked to the provision concerning
the right to special measures of protection and it is designed to promote
ret:ognition of the child's legal personality. Providing for the right to have 8
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name is of special importance in the case of children born out of wedlock. The
main purpose of the obligation to register children after birth is to reduce the
danger of abduction, sale of or traffic in children, or of other types of treatment
that are incompatible with the enjoyment of the rights provided for in the
Covenant. Repo~ts by States parties should indicate in detail the measures that
ensure the immediate registration of children born in their territory.

8. Special attention should also be paid, in the context of the protection to be
granted to children, to the right of every child to acquire a nationality, as
provided for in article 24, paragraph 3. While the purpose of this provision is to
prevent a child from being afforded less protection by society and the State
because he is stateless, it does not necessarily make it an obligation for States
to give their nationality to every child born in their territory. However, States
are required to adopt every appropriate measure, both internally and in
co-operation with other States, to ensure that every child has a nationality when
he is born. In this connection, no discrimination with regard to the acquisition
of nationality should be admissible under internal law as between legitimate
children and children born out of wedlock or of stateless parents or based on the
nationality status of one or both of the parents. The measures adopted to ensure
that children have a nationality should always be referred to in reports by States
parties.

gl For the nature and purpose of the general comments, see Official Records
of the Generfl Assembly. Thirty-sixth Session, Sqpplement No. 40 (A/36/40),
annex VII, introduction. For a deGcription of the history of the method of work,
the elaboration of general comments and their use, see iQig., Thirty-ninth Session,
Supplement F~ (A/39/40 ana Corr.l and 2), paras. 541-557. For the text of the
general comments already adopted by the Committee, see ibid., Thirty-sixth Session,
Supplement No. 40 (A/36/40), annex VII: 1Qig., Thirty-seventh Session, Supplement
No. 40 (A/37/40), annex V; ibid., Thirty-eighth Session, Supplement No. 40
(A/38/40), annex VI; iQig., Thirty-ninth Session, Supplement No. 40 (A/39/40 and
Corr.l and 2), annex VI; ~., Fortieth Session, Supplement No. 40 (A/40/40),
annex VI; ibid., Forty-first Session, Supplement No. 40 (A/4l/40), annex VI and
ibid., Forty-third Session, Supplement No. 40 (A/43/40), annex VI. Also issued in
document CCPR/C/21/Rev.l.

Q/ Adopted by the Committee at its 891st meeting (thirty-fifth session),
held on 5 April 1989.

~/ The number in parenthesis indicates the session at which the general
comment was adopted.
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ANNEX VII

Methodology for considering third periodic reports AI

1. The method to be applied by the Committee in considering third periodic
reports, or SUbsequent periodic reports, should be generally similar to that used
for considering second periodic reports, the main objective being to maintain and
strengthen the dialogue between the Committee and the States parties and to promote
the effective implementati~n of human rights.

2. A revision of th~ exis~ing guidelines bl should only be made on the basis of
the Committee's experience in the consideration of periodic reports.

3. The lists of issues prepared in advance of the examination of third periodic
reports for transmission to States parties should be more concise and more precise
than is presently the case in respect of second periodic reports. In principle,
these lists should concentrate on developments after the submission of Lhe second
periodic report and not include issues extensively dealt with during the
consideration of previou~ reports except for those identified as giving rise to
concern.

4. Henceforth, States parties should be informed in writing, by an explanatory
note attached to the list of issues, of factors relating to the consideration of
reports by the Committee such as the need for brevity in introducing reports, the
fact that the lists of issues are only indicative and are usually supplemented by
oral questions from members and that members customarily make general ~bservations

at the conclusion of the dialogue. ,I
5. The analytical study of the consideration of State party reports prepared by
the Secretariat should clearly reflect the sallene questions raised and responses
provided during the considerbtion of each prior report as Nell ar the relevant
information supplied in the report that is to be considered by the Committee.

6. Unless the Committee decides otherwise, the consideration of third periodic
rep~rts will be completed in no more than three meetings.

Notes

al Adopted by the Committee at its 880th meeting, held OP 29 March 1989.

bl See document CCPR/C/20.

cl Such explanatory notes shQuld also be attached to lists or issues
prepared in advance of the consideration of second periodic raports.
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ANNEX VIII

D~t consol~tia guidelines for the initial 9A[t
QC StAtes partias' repQrtA AI

1. Pursuant to the recommendation adopted by second meeting of persons chairing
human rights treaty bQdies, cuntained in paragraph 79 of document A/44/98, the
Human Rights Committee considered the possibility of elaborating a con6olidatad
text of the first part of the guidelines relating to the form and contents Qf State
party reports.

2. The Committee was of the view that the harmonization and consolidation Qf
guidelines would not be incompatible with the autonomy of each treaty body and
would help to avoid both duplication of effort and delays in the submission of
reports, but stressed the need t.o limit such consolidation to matters of common
interest to all the treaty bodies.

3. In the light of the foregoing and on the basis of the Secretariat proposal,
contained in paragraph 21 of document A/40/600, the Committee proposeC\ t.he
following consolidated guidelines for the preparation of the initial part of State
party reports submitted under the various international human rights instrume..tsl

(8) ~~and Plople. This section should contain information about the main
ethnic and demographic characteristics of the country and its population as well as
such socio-economic and cultural indicators as per capita income, gros~ national
product, rate of inflation, external debt, rate of unemployment, literac~ rate and
religion. It should also include information on the population by mut~6r tongue,
lifo expectancy and infant mortality.

(b) GenarAl pQliti~~~~~. This section should briefly describe the
political history and framework, the type of government and the organizat~vn of the
pxecutive, legislative and judicial Qrgans.

(c) Geruuu.__ie.ClAl....f.nmDQIlL_tdthin which human rights_!\.r.i..--9L<ll&cYg. This
Goction should contain information Qnl

(1) Which jUdicial, administrative or other competent authorities have
jurisdiction afCecting human rights1

(il) What remedies are available to an individual who claims that any Qf his
rights have been violated; and what systems of cQmpensation exist for
victims1

(iii) Whether any of ..:he rights reCerred to in the variQus human rights
instruments are protected either in the ConstitutiQn or by a separate
"bill QC rights" and, if so, what provisions are made in the ConstitutiQn
ll[ bill of rights for derQgatiQns and in what circumstances;

(iv) Whether the provisiQns of the variQus human rights instruments ca" be
invoked before, or directly enforced by, the cQurts, other t~ibu ; or
administrative authorities or whether they must oe transformed into
internal laws or administ.rat.ive regtt 1At.ions in orde:: to be enforced by
t.he authorities concerned.
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(d) Information and publicity. This nection should indicate whether any
special efforts have been made to promote awareness among the public and the
relevant authorities of the rights contained in the various human rights
instruments. The topics to be addressed should includea the manner and extent to
which the texts of the various human rights instruments have been disseminated'
whether such texts have been translated into the loc~l language or languages, what
government aqencies have responsibility for preparinq reports and whether they
normally receive information or other inputs from external sources, and whether the
contents of the reports are the subject of ~ublic debate.

Note'

AI Adopted by the Committee at its 901st meeting, held on 13 July 1989.
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ANNEX IX

Amecde~ rules of procedure

At its thirty-sixth session, the Human Rights Committee adopted a number of
changes in the rules set out in chapter XVII of its rules of procedure, relating to
the consideration of communications under the Optional Protocol to the International
Covenant on Civil and Political Rights. The text of the rules as amended appears
below:

XVII. PROCEDURE FOR THE CONSIDERATION OF COMMUNICATIONS
RECEIVED UNDER THE OPTIONAL PROTOCOL

C. Procedure to determine admissibility

Rule 87

1. The Committee shall decide as soon 8S possible and in accordance with the
following rules whether the communication is admissible or is inadmissible
under the Protocol.

2. A Working Group established under rule 89, paragraph 1, may also declare
a communication admissible when it is composed of five members and all the
members so decide.

Rule 88

1. Communications shall be dealt with in the order in which they are
received by the Secretariat, unless the CommittAe or a Working Group
established under rule 89, paragraph 1, decides otherwise.

2. Two or more communicf.tions may be dealt with jointly if deemed
appropriate by the Committee or a Working Group established under rule 89,
paragraph 1.

1. The Committee may establish one or more Working Groups of no more than
five of its members to make recommendations to the Committee regarding the
fulfilment of the conditions of admissibility laid down in articles 1, 2, 3
and 5 (2) of the Protocol.

2. The rules of procedure of the Committee shall apply as far as possible to
thA meetings oC the Working Group.

3. The Committee may designate Special Rapporteurs from amor.g its members to
assist in the handling of communications.

-179-



Rule 90 AI

With a view to reaching a decision on the admissibility of a
communication, the Committee, or a Working Group established under rule 89,
paragraph 1, shall ascertains

(a) That the communication is not anonymous and that it emanates from an
individual, or individuals, subject to the jurisdiction of a State party to
the Protocol;

(b) That the individual claims, in a manner sUfficiently substantiated,
to be a victim of a violation by that State party of any of the rights set
forth in the Covenant. Normally, the communication should be submitted by the
individual himself or by his representative; a co~unication submitted on
behalf of an alleged victim may, however, be accepted when it appears that he
is unable to submit the communication himself;

(c) That the communication is not an abuse of the right to submit a
communication under the Protocol;

(d) That the communication is not incompatible with the provisions of
the Covenant;

(e) That the same matter is not being examined under another procedure
of international investigation or settlement;

(f) That the individual has exhausted all available domestic remedies.

Rule 91

1. The Committee or a Working Group established under rule S9, paragraph 1,
or a Special Rapporteur designated under rule 89, paragraph 3, may request the
State party concerned or the author of the communication to submit additional
written information or observations relevant to the question of the
admissibility of the communication. To avoid undue delays, a time-limit for
the submission of such information or observations shall be indicated.

2. A communication may not be declared admissible unless the State party
concerned has received the text of the communication and has been given an
opportunity to furnish information or observations as provided in paragraph 1
of this rule.

3. A request addressed to a State party under paragraph 1 of this rule shall
include a statement of the fact that such a request does not imply that any
decision has been reached on the question of admissi.bility.

4. Within fixed tim~-limits, each party may be afforded an opportunity to
comment on submissions made by the other party pursuant to thls rule.
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Rule 92

1. ~here the Committee decide~ that a communication is inadmissible under
the Protocol it shall as soon as possible communicate its decision, through
the Secretary-General, to the author of the communication and, where the
communication has been transmitted to a State party concerned, to that State
party.

2. If the Committee has declared a comm~nication inadmissible under
article 5, paragraph 2, of the Protocol, this decision may be reviewed at a
later date by the Committee upon a written request by or on behalf of the
individual concerned containing information to the effect that the reasons for
inadmissibility refereed to in article 5, paragraph 2, no longer apply.

3. Any member of the ~ommittee may request that a summary of his individual
opinion shall be appended to the Committee's decision declaring a
communication inadmissible under the Optional Protocol.

D. Procedure for the consideration of communications on
the merits

Rule 93

1. As soon as possible after the Committee or a Working Group acting under
rule 87, paragraph 2, has taken a decision that a communication is admissible
under the Protocol, that decision and the text of the relevant documents shall
be submitted, through the Secretary-General, to the State party concerned.
The author of the communication shall also be informed, through the
Secretary-General, of the decision.

2. Within six months, the State party concerned shall submit to the
Committee written explanation or statements clarifying the matter under
consideration and the remedy, if any, that may have been taken by that State.

3. Any explanations or statements submitted by a State party pursuant to
this rule shall be communicated, through the Secretary-General, to the author
of the communication who may submit any additional written information or
observations within fixed time-limits.

4. Upon consideration of the merits, the Committee may review a decision
that a communication is admissible in the light of any explanation or
statements submitted by the State party pursuant to this rule.

Rule 94

1. If the communiCation is admissible, the Committee shall consider it in
the light of all written information made available to it by the individuals
and by the State party concerned and shall formulate its reviews thereon. For
this purpose the Committee may refer the communication to a Working Group of
not more than five of its members or to a Special Rapporteur to make
recommendations to the Committee.
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2. The views of the Committ~e shall be communicated to the individual and to
the State party concerned.

3. Any member of the Committee may request that a summary of hi. ~ndividual

opinion shall be appended to the views of the Committee.

Notes

0/ Rule 90, paragraph 2, has been deleted.
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ANNEX X

Views Qf the Human Rights CQmmittee under article 5. paragraph 4,
Qf the OptiQnAl PrQtQcQl to .the InternatiQnal CQyenant on CiVil

and PQlitical Rights

A. CQmmunicatiQn NQ. 162/1983. Omar Berterretche Acosta y. Uruguay
1Y.i.ews adQPted Qn 25 OctQber 1988 at the thirty-fQurth seuia)

Submitted bya Vicenta Acosta (alleged victim's mother) ­
later joined by Omar Berterretche Acosta as
co-author

Alleged yi~1 Ornar Berterretche Acosta

atate party CQncernedl Uruguay

D~of communicationl 20 December 1983 (date of initial letter)

~of deqisiQn on admissibilityl 11 July 1985

The Human Rights CQmmittee, established under artic:4 28 of the InternAtional
Covenant on Civil and PQlitical Rights,

Meeting nu 25 October 1988,

HAYlng concluded its consideration of communication No. 162/1983, submitted to
the Committee by Vicenta "costa and Ornar Berterretche Acosta under the Optional
Protocol to the International Covenant on Civil and Political Rights,

~ing taken into_.account all written information made available to it by the
author of the communication and by the State party concerned,

Adopts the followingl

Views under ~ticle 5. paragraph (4) of the Optional Protocol

1. The original author of the communication (letter dated 20 December 1983) is
Vicenta Acosta, a Uruguayan national residing in Uruguay. She submitted the
communication on behalf of her son, Ornar Berterretche Acosta, a Uruguayan national
born on 23 February 1927, who was detained in Uruguay from September 1977 until
1 March 1985. He joined as co-author of the communicatio~ by letter receivsd on
3 ,JUly 1985.

7.1 It is stated that Qmar Berterretche is an architect and meteorologist and that
p~ior to his detention he was employed as SUb-director of ~eather forecasting in
Uruguay's Department ot Meteorology and as professor of dynamics, 8erodynami~s,

mathematics and physics at various institutions. He was detained for the first
time in January 1976 and allegAdly subjected to torture; he was released on
7.5 February 1976 without being charged. He was arrested for the second time on
7 September 1977 at police headquarters in Montevideo, Whel"e he had gone to pick up
his passport to go abroad. One day later his family learned of his detention, but
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he was kept incommunicado for 40 more days. He was taken to the Central Prison in
Montevideo, where he stayed until February 1978, when he was transferred to the
Punta Carreta Prison in Montevideo. From July 1979 until 1 March 1~J5 lie was
detained at Libertad Prison.

2.2 The military judge of first instance imposed on him a term of imprisonment of
24 months, on charges of assisting subversion. The Government prosecutor charged
him further with providing military intelligence to the Communist Party and asked
for a six-year sentence. The Supreme Military Tribunal sentenced him to 14 years'
imprisonment.

3. By its decision of 22 March 1984, the Working Group of the Human Rights
Committee, having decided that Vicenta Acosta was justified in acting on behalf of
the alleged victim, transmitted the communication under rule 91 of the provisional
rules of procedure to the State party concerned, requesting information and
observations relevant to the question of admissibility of the communication. The
Working Group also requested the State party to provido the Committee with copies
of any court orders 01' decisions relevant to tha case and to inform the Committee
of the state of health of Omar Berterretche.

4.1 In a submission dated 28 August 1984 the State party informed the Committee
that on 5 June 1980 Mr. Ornar W. Berterretche was sentenced in second instance to
14 years' imprisonr,lent for committing the oCfencel:i of "subversive associations",
"assault on the material strength of the army, navy and air force by es!?ionage",
"espionage" and "attack against the Constitution in U.e degree of conspiracy,
followed by preparatory acts" all covered by the Military Penal Code. Concerning
his state of health, th~ State party declares the followingl "patient suffering
from gastro-enteritis which is treated and controlled. At present, stabilized."

4.2 The present Uruguayan Government came to power on 1 March 1985. Pursuant to
an amnesty law enacted by that Government on 8 March 1985, all political prisoners
were released and all forms of political banishment were lifted.

5. In an undated letter received on 3 July 1985, Mr. Berterretche joined ilis
mother as co-author of the communication, indicating that he had been releclHed from
imprisonment in March 1985 and requesting the Committee to continue consideration
of the communication. He confirmed that the facts as described by his mother were
correct and made the following comments on the State party's Bubmission of
24 August 19841

"It is stated that I am suffering from gastro-enteritis but that this is
now stabilized. This is only a half truth since I was only half-treated
medically, i.e. in an inadequate manner. The fact is obviously concealed that
I am SUffering from nervous hypertension, which is of a serious nature because
of its extreme variability and which is also inadequately controlled. Also
concealed is the cardiac problem which has developed since 1 was tortured. No
reference is made to the fact that, from the time I was first captured And
during the interrogations leading to my indictment I was subjected to physical
abuse such as beatings, stringing up, asphyxiatIon, electric shocks and long
periods of forced standing in the cold without anything to drink or eRt. None
of this is mentioned. No reference is made either to the fact that, in the
absence of firm evidence to convict me I was declared a 'spy'. On thifi
ground, the procedure was drawn out indefinitely, as I was progceRsively
sentenced to 12 months, then 8 1/2 years and finally 14 years oC imprinonment.,
without any aggravDting factor having intervened in the interim.

-184-



"The military court did not find any active participation in politics on
my part and, acting solely on the basis of my ideology, it imposed on me the
heaviest sentence possible, on grounds which were false

"Libertad prison, in which I was held, was a place of genuinely repugnant
and constant repression, carried out by specialized personnel who were rotated
in order that they should not suffer the fatigue which this type of duty
inevitably produces.

"Th'e following provides evidence of the pleasure that was taken in
carrying out torture at Libertad prison. It was a case of torture of the
nerves, practised on me and my family, as on many others. On
1 September 1981, the day on which I had served exactly four years of
detention, I was informed that I was to report to the warden's office. Also
ordered to report were some of my companions who were informed of several
decisions, some of them being told that they were to be released. As for me,
I was informed that I had been granted freedom. I was informed of this by a
military court established there and I was asked to give my address. This is
a normal procedure when release is approved. I informed my family, which,
when they sought confirmation of my release, were informed that there had been
a mistake.

"In view of the foregoing, I have to make the following statement:

(a) I wish my case to remain open because, in view of the treatment to
which I was SUbjected, it is necessary to measure not only the moral damage
caused to me and my family and the damage inflicted on the State by the
d~_la~tQ Government, but also the damage constituted by the fact that despite
all the efforts I have made, I &n still without work. In other words, I have
so far not been reinstated in the School of Meteorology or in the Department
oC Meteorology and, at the age of 58, it is very difficult for me to obtain a
position.

(b) I wish my case to remain open in case it is possible to conduct
further inquiries and because I shall continue to fight for the genuine
welfare of mankind, for its rights and for the possibility for it to live in
peace and freednm, as I believe this to be one of the aims man has always
pursued."

6. Before considering any claims contained in a communication, the Hwnan Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
rlecide whether or not it is admissible under th., Optional Protocol to the
Cuvenant. The Committee did not rind that any of the procedural obstacles laid
down in articles 2, 3 or 5 or the Optional Protocol existed in the present case .

.,. Un 11 JUly 1985 the Committee therefore decided: that the communication was
i'\dmissible in so rar as the [rH.:ls submitt.ed l"l:!lale to events which allegedly took
plnce alter 23 March 1976, the d~te on which the Covenaat and the Optional Protocol
nntered into Corcl"' ror Uruguay. The St.ate party wos requested, in accot'dance with
8rticle 4, paragraph 2 01 the l)ptionAl Protocol, to submit written explanations or
slnlements clarifying the matter nnd the measures, ie any, that might have been
t.aken by it and, again, to furniGh the Committee with copies of all court orders
and decisions relevant to the eRse. The Committee's decision was transmitted to
the I:'nrties on t August 1905, together with an indication that the .\uthorE; wuuld be
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afforded an opportunity to comment on any submission received from the State party,
as provided in rule 93, paragraph 3, of the Committee's provisional rules of
procedure.

8. By note of 3 January 1986 the State party confirmed its intention to
co-operate with the Committee and stated that it would forward copies of the
relevant conrt orders and dwcisions. On 12 December 1986 the State party
transmitted copies of the judgement of the Supreme Military Tribunal, dated
5 June 1980, as well as transcripts of the hearings and decilions of the lower
courts.

9. The text of the State party's submissions of 3 January and 12 December 1986
was dispatched to the authors on 18 December 1986 by registered mail. The dispatch
was returned by the postal authorities on 1 Apl'il 1987 with an indication that the
authors had moved, without leaving a forwarding address. Delivery was therefore
unsuccessful. By letter of 16 November 1987, Mr. Berterretche Acosta
re-established contact with the Committee and indicated that it was his intention
to furnish further information in respect of hi. case. The submissions of the
State party of 3 January and 12 December 1986 were thereupon retransmitted to him.
Again, he was afforded an opportunity to comment on the State party's submissions.
No further information or comments have been received from him, to date.

10.1 The Human Rights CommiLtee has considered the present communication in the
light of all the information made available to it by the parties as provided in
article 5, paragraph 1, of the Optional Protocol. ~he Committee observes in this
connection that the information provided by the authors in substantiation of the
allegations is somewhat limited. In the circumstances, and in the absence of any
comments from the authors on the extensive court records submitted by the State
party, the Committee will limit itself to pronouncing on the allegations of
ill-treatment and torture, which have not been contradicted by the State party.

10.2 The authors' allegations concerning ill-treatment and torture, and the
consequences thereof, are ba8ic~11y the followingl

(a) Mr. Berterretch. Acosta's mother alleges in the initial letter that her
son was subjected to torture at the time he was detained for the first time, from
January to February 1976. She also states that her son was held incommunicado for
40 days from the time he was arrested for the second time, on 7 September 1977
(para. 2.1 above),

(b) In his comments on the State party's submission of 28 August 1984,
Mr. 8erterretche Acosta observes that no reference is made in the State party's
submission "to the fact that from the time I was first captured and during the
interrogations leading to my indictment, I was subjected to physical abuse such as
beatings, stringing up, asphyxiation, electric shocks and long periods of forced
&tanding in the cold without anything to drink or eat" (para. 5 above),

(c) As to alleged psychological torture carried out at Libertad pris~n,

Mr. 8erterretche Acosta refers to the events on 7 September 1981, at which time he
was told that he had been granted freedom, and the subsequent explanation given to
his family "that there had been a mistake" (para. 5 above),

(d) As to the consequences of his treatment while in detention,
Mr. Berterretche further observes in his comments on the State party's submission
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of 28 August 19841 "The fact la ob';.\ously concealed that I am suffering from
nervous hypertension. which is of a serious nature because of its extreme
variability and whicn is also inadequately controlled. Also concealed is the
cardiac problem which has developed since I was tortured" (para. 5 above),

(e) Onar Berterretche further states that as a result of his detention he has
lost his employment and has not been reinstated, is without work and that it has
been d.iff!cult for him to find new employment.

10.3 The Committee observes in this connection, firstly, that the allegations
conceruing the treatment of Mr. Berterretche Acosta in January and February 1976
fall outside its competencQ, as they relate to a period of time prior to the entry
into force of the Covenant on 23 March 1976. Secondly, the Committee observes th"t
Mr. BerterretchQ Acosta's allegations of physical abuse, contained in the comments
received from him in July 1985, are to some extent unclear. As to when the alleged
torture took place he employs the languBge "from the time I was first captured and
duriug the interrogations leading to my indictment". Read in context, however, and
lIot.ing that Mr. Berterretche Acosta was not charged at the time he was held in
captivity in January and February 1976, it can be assumed that the allegations
refer to the period of time from his second arrest, on 7 September 1977, until he
was indicted. Mr. Berterretche Acosta does not explain when he was indicted, but
from the court records subsequently provided by the Stete party (see para. 6 above)
it transpires that he was indicted on 17 October 1977. This corresponds to the
period of 40 days, during which Mr. Berterretche Acosta was allegedly held
incommunicado (see para. 2.1 above).

10.4 In formulating its views, the Human Rights Committee notes that the
State party has not offered any explanations or statements concerning the treatment
of Mr. Berterretche Acosta frem 7 September to 17 October 1977 and the
circumstances of his detention during that time. Although his ~escription of what
Rllegedly happened is very brief, it is implicit in article 4, paragraph 2, of the
Optional Protocol that the St3te party has a duty to investigate such allegAtions
in good faith and to inform the Committee of the results. The Committee further
notes that the State party has offered no comments in respect of the alleged
conditions of detention at Libertad prison and the consequences thereof
(plua. 10 (2». In the cl rcumstances, due weignt must be given to the authora I

allegations.

10.5 The Committee has taken account of the change of Government in Uruguay on
I March 1985 and the enactment of special legisletion aimed at the restoration of
rights of victims of the previous military regime. The Committee is also fully
aware of the other relevant aspects of the legal situation prevailing now in
llruguay. but it remainA convinced that there is no basis to exonerate the State
party Crom its obligation under article 2 of the Covenant to ensure that Bny person
who~e rights or freedoms have been violated shall have an effective remedy, and to
enHura that the competont authorities shall enforce such remedies.

Ll. The Human Rights Committee, acting under article 5, paragraph 4, of the
(~tional Protocol to the International Covenant on Civil and Political Rights, is
ur the view that the events of this case in so far as they occurred aftor
~] March 1976 (the date on which the Covenant and the Optional Protocol entered
into Coree for Uruguay), disclose violations of the International Covenant on Civil
Dnd Political Rights, particularly 0(:
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Article 7, because Omar Berterretche Acosta was subjected to torture and to
cruel, inhuman and degrading treatment and punishment, and

Article 10, paragraph 1, because he was not treated with humanity and with
respect for the inherent dignity of the human person during his detention at
Libertad prison until he was released on 1 March 1985.

12. The Committee, accordingly, is of the view that the State party is under an
obligation to take effective measures to remedy the violations which
Ornar Berterretche has suffered, and to provide him with adequate compensation.
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B. Communication No. 196/19&5, Ibrahimo GU~_ et a1. -'I. France
iViews adopted on 3 April 1989 at the thirty-fifth ses,ion)

~itted bYI Ibrahima Gueye et 11.

Alleged victimsl The authors

at~te party concerned I France

~~f communicationl 1Z October 1985 (date of initial letter)

pate Of decision on admissibilityl 5 November 1987

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rightsl

Meeting on 3 April 1989,

Having concluded its consideration of communication No. 196/1985, submitted to
the Committee by Ibrahima Gueye and 742 other retired Senegalese members of the
French Army under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all written information made available to it by the
author of the communication and by the State party,

Adopts the followingl

Views under article 5, paragraph 4, of the Optional Protocol.

1.1 The authors of the communication (initial letter of lZ Octoher 1985 and
subsequent letters of 22 December 1986, 6 June 1987 and 21 July 1988) are
Jbrahima Gueye and 742 other retired Senegalese members of the French Army,
residing in Senegal. They are represented by counsel.

1.2 T.he authors claim to be victims of a violation of article 26 of the Covenant
by F[3nCe because of alleged racial discrimination in French legislation, which
provides for different treatment in the determination of pensions of retired
soldiers of Senegalese nationallty who served in the French Army prior to the
independence of Senegal in 1960 and who receive pensions that are inferior to those
enjoyed by retired French soldiers of French nationality.

1.3 It is stated that, pursuant to Law No. 51-561 of 18 May 1951 and Decree
No. 51-590 of 23 May 1951, retired members of the French Army, whether French or
Senegalese, were treated equally. The acquired rights of Senegalese retired

• Pursuant to rule 84, paragraph 1 (b), of the Committee's provisional
rules of procedure, Ms. Christine Chanet did not participate in the adoption of the
views of the Committee. Mr. Birame Ndiaye did not participate in the adoption of
the views pursuant to rule 85.
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soldiers were respected after independence in 1960 vutll the Finance Act
No. 74.1129 of December 1974 provided for different treatment of the Senegalese.
Article 63 of this Law stipulates that the pensions of Senegalese soldiers would no
longer be subject to the general provisions of the Code of Military Pensions of
1951. Subsequent French legislation froze the level of pensions for the Senegalese
as at 1 January 1975.

1.4 The authors state that the laws in question have been challenged before the
Administrative Tribunal ot Poitiers, France, which rendered a decision on
22 December 1980 in favour of Dia Abdourahmane, a retired Senegalese soldier,
ordering the case to be sent to the French Minister of Finance for purposes of full
indemnification since 2 January 1975. The authors enclose a similar decision of
the Conseil d'Etat of 22 June 1982 in the case of another Sonegalese soldier.
However, these decisions, it is ~lleged, were not implemented, in view of a new
French Finance Law No. 81.1179 of 31 December 1981, applied with retroactiv. effect
to 1 ,Tanuary 1975, which is said to frustrate any further recourse bef~re the
French judicl~l or administrative tribunals.

1.5 As to the merits of the case, the authors reject the arguments of the French
authorities that allegedly justify the diffarent treatment of retired African (not
only SenegalUIJe) soldiers on the grounds ofl (a) their loss of French nationality
upon independence I (b) the difficulties for French authorities to establish the
identity and the family situation of retired soldiers in African countriesl and
(c) the differeuces in the economic, financial and socia3 conditions prevailing in
France and in its former colonies.

1.6 The authors state that they h~ve not submitted the same matter to any other
procedure of international investigation or settlement.

2. By its decision of 26 March 1986, the Human Rights Committee transmitted the
communication under rule 91 of the Committee's provisional rules of procedure to
the State party requosting information and observations relevant to the question of
the admissibility of the communication.

3.1 In its initial submission under rule 91, dated 5 November 1986, the State
party describes the factual situation in detail and al'gues that the communication
is "inadmissable as being incompatible with th~ provisions of the Covenant (art. 3
of the Optional Protocol), additionally, unfounded", because it basically deals
with rights that fall outside the scope of the Covenant (i.e. pension rights) and,
at any rate, because the contested legislation does not contain any discriminatory
provisions within the meaning of article 26 of the Covenant.

3.2 In a further submission under rule 91, dated 8 April 1987, the State party
invokes the declaration made by the French Government upon ratification of the
Optional Protocol on 17 February 1984 and contends that the communication is
inadmissible ration. temporiil

"France interprets article 1 [of the Optional Protocol] as giving the
Committee the competence to receive communications alleging a violation of a
right set forth in the Covenant 'which results either from acts, omissions,
developments or events occurring after the date on which the Protocol entered
into force for the Republic, or from a decision relating to acts, omissions,
developments or events after that date'.
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"It is clear from this interpretative declaration that communications
directed against France are admissible only if they are based on alleged
violations which derive from acts or events occurring after 17 May 1984, the
date on which the Protocol entered into force with respect to Frence under
article g, paragraph 2, of the laid Protocol.

"However, the statement of the facts contained both in the communication
itself and in the initial observations by the French Government indicates that
the violation alleged by the authors ot ~he communication derives from Law
No. 79.1102 of 21 December 1979, which extended to the nationals of four
States formerly belonging to the French Union, including Senegal, the r'gime
referred to as 'crystallization' of military pensions that had already applied
since 1 January 1961 to the nationals of the other States concerned.

"Since this act occurred before ratification by France of the Optional
Protocol, it cannot therefore provide grounds for a communication based on its
alleged incompatibility with the Covenant unless such communication ignores
the effect ratiQne temporis which France cQnierred Qn its recognition Qf the
right of individual communication."

4.1 In their comments of 22 December 1986, the authors argue that the
communication should not be declared inadmissible pursuant to article 3 of the
Optional Protocol as incompatible with the provisions of the Covenant, since a
broad interpretation of article 26 of the Covenant would permit the Committee to
review questions of pension rights if there is discriminatiQn, as claimed in this
case.

4.2 In their further comments of 6 June 1987, the authors mention that although
the relevant French legislation pre-dates the entry into force of the Optional
Protocol for France, the authors had continued negotiations subsequent to
17 May 1984 and that the final word wa~ spQken by the Minister fQr Economics,
Finance and Budget in a letter addressed to the authQrs Qn 12 November 1984.

~.l Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

5.2 With regard to the State party's contention that the communication was
inadmissible under artiCle 3 of the Optional Protocol as incompatible with the
Covenant, the Committee recalled that it had already decided with respect to prior
communications (Nos. 172/1984, 180/1984 and 182/1984) that the scope of artiCle 26
of the Covenant permitted the examination of allegations of discrimination even
with respect to pension rights.

5.3 The Committee took note of the State party's argument that, as the alleged
violations derived from a law enacted in 1979, the communication should be declared
inadmissible on the grounds that the interpretative declar~tion made by France upon
ratification of the OptiQnal Protocol precluded the Committee from considering
alleged violations that derived from acts or events occurr.ing prior to 17 May 1984,
the date on which the Optional Protocol entered into force with respect to France.
The Committee observed in this connection that in a number. of earlier cases
(Nos. 6/1977 and 24/1977), it had declared that it could not consider an alleged
violation of human rights said to have taken place prior to the entry into force of
the Covenant for a State party, unless it is a viOlation that continues after that
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date or has effects which themselyea constitute a violation of the Covenant after
that date. The interpretative declaration of France further purported to limit the
Committee's competence ratione tempori~ to violations of a right set forth in the
Covenant, which result from "acts, omissions, developmenes or events occurring
after the date on which the Protocr' !ntered into force" with respect to France.
The Committee took the view that j .ad no competence to examine the question
whether the authors were victims of discrimination at any time prior to
17 May 1984, however, it remained to be determined whether there had been
violations of the Covenant subsequent to the sain date, as a consequence of acts or
omissions related to the continued application of laws and decisions concerning the
rights of the applicants.

6. On 5 November 1987, the Human Rights cVlnmittee therefore decided that the
communication was admissible.

7.1 In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 4 June 1988, the State party recalls its submission under rule 91; AI it adds
that Senegalese nationals who acquired French nationality and kept it following
Senegal's independence are entitled to the same pension scheme as all other French
former members of the armed forces. Articles 97, paragraph 2, to 97, paragraph 6,
of the Nationality Code offer any foreigner who at one point in time possessed
French nationality the possibility of recovering it. The State party argues that
this possibility is not merely theoretical, since, in the past, approximately 2,000
individuals have recovered French nationality each year.

7.2 The State party further explains that a Senegalese former member of the armed
forces who lost his French nationality following Senegal's independence and then
recovered his French nationality would ipso facto recover the rights to which
French nationals are entitled under the Pension Code, article L 58 of which
provides that "the right to obtain and enjoy the pension and life disability
annuity is suspended: ( ••• ) by circumstances which cause a person to lose the
status of French natinnal for as long as that loss of nationality shall last".
This implies that once nationality is recovered, the right to a pension is
re-established. The State party concludes that nationality remains the sole
criterion on which the difference in treatment referred to by the authors is based.

8.1 In their comments on the State party's submission, the authors, in a letter
dated 21 July 1988, submit that the State party has exceeded the deadline for
submission of its submission under article 4, paragraph 2, of the Optional Protocol
by 12 days, and that for this reason it should be ruled inadmissible. bl In this
conne~tion, they suspect that "(b) by stalling and making full use, even beyond the
deadlines set under the Committee's rules of procedure, of procedural tactics so as
to delay a final decision, the State party hopes that the authors will die off one
by one and that the amounts it will have to pay will drop ~onsiderably".

Alternatively, the authors argue that the Committee should not further examine the
State party's observations uS they repeat arguments discussed at length in earlier
submissions and thus should be considered to be of a dilatory na~ure.

1? with respect to the merits of their case, the authors maintain that the State
~ argument concerning the question of nationality is a fallacious one. They
~hat the State party is only using the nationality argument as a pretext, so

as ~eprive the ~enegalese of their acquired rights. They further refer to
article 71 of the 1951 Code of Military Pensions, which stipulates:
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"Serving or former military personnel of foreign nationality possess the same
rights as serving or former military personnel of French nationality, except
in the case where they have taken part in a hostile act against France."

In their view, they enjoy "inalienable and irreducible pension rights" under this
legislation. Since none of them has ever been accused of having participated in a
hostile act against France, they submit that the issue of nationality must be
"completely and definitely" ruled out.

6.3 The authors argue that they have been the victims of racial discrimination
based on the colour of their skin, on the purported grounds thatl

(a) In Senegal, registry office records are not well kept and fraud is rife;

(b) As those to whom pensions are owed, i.e. the authors, are blacks who live
in an underdeveloped country, they do not nend as much money as pensioners who live
in a developed country such as France.

The authors express consternation at the fact that the State party is capable of
arguing that, since the creditor is not rich and lives in a poor country, the
debtor may reduce his debt in proportion to the degree of need and poverty of his
creditor, an argument they consider to be contrary not only to fundamental
principles of law but also to moral standards and to equity.

9.1 The Human Rights Committee, having considered the present communication in the
light of all the information made available to it by the parties, as provided in
article 5, paragraph 1, of the Optional Protocol, bases its views on the following
facts, which appear uncontested.

9.2 The authors are retired soldiers of Senegalese nationality who served in the
French Army prior to the independence of Senegal in 1960. Pursuant to the Code of
Military Pensions of 1951, retired members of the French Army, whether French or
Senegalese, were treated equally. Pension rights of Senege'ese soldiers were the
same as those of French soldiers until a new law, e~acted in December 1974,
provided for different treatment of the Senegalese. Law No. 79/1102 of
21 December 1979 further extended to the nationals of four States formerly
belonging to the French Union, including Senegal, the regime referred to as
"crystallization" of military pensions that had already applied since
1 January 1961 to the nationals of other States concerned. Other retired
Senegalese soldiers have sought to challenge the laws in question, but French
Finance Law No. 61.1179 of 31 December 1981, applied with retroactive effect to
1 January 1975, has rendered further recourse before French tribunals futile.

9.3 The main question before the Committee is whether the authors are victims of
discrimination within the meaning of article 26 of tL~ Covenant or whether the
nifferences in pension treatment of former members of the French Army, based on
whether they are French nationals or not, should be deemed compatible with the
Covenant. In determining this question, the Committee has taken into account the
following considerations.

9.4 The Committee has noted the authors' claim that they have been d~scriminated

c\r~C\inst on racial grounds, that is, one of the grounds specifically enwnerated in
nrtiele 26. It finds that there is no evidence to support the allegation that the
~h.lle purty has engaged in racially discr iminatory practices ili:~-=_'lli the
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authors. It remains, however, to be determined whether the situation encountered
by the authors talls within the purviA'~ of article 26. The Committee recalls that
the authors are not generally subject to French jurisdiction, except that they rely
on F~ench legislation in relation ~o ~~e amount of their pension rights. It notes
that nationality as such does not figure among the prohibited grounds of
di~crimination listed in article 26, and that the Covenant does not protect the
rig~t to a pension, as such. Under article 26, discrimination in the equal
prolection of the law is prohibited on any grounds such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
pr~pe(ty, birth or other status. There has been a differentiation by reference to
nationality acquired upon independence. In the Committee's opinion, this falls
within the reference to "other status" in the .lItcond sentence of article 26. The
Committee takes into account. as it did in communication No. 182/1984, that "the
rig~t to equality before the law and to equal protection of the law without any
discrimination does not make all uifferences of treatment discriminatory. A
differentiation based on reasonable and objective criteria does not amount to
prohibited discrimination within the meaning of article 26".

9.5 In determining whether the treatment of, the authors is based on reasonable and
objective criteria, the Committee notes th~t it was not the question of nationality
which determined the granting of pensions to t&e authors but the services rendered
~y them in the past. They had served in the French Armed Forces under the same
conditions as French citizens; for 14 years subsequent to the independence of
Senegal they were treated in the same way as their French counterparts for the
purpose of pension rights, although their nation3)'ity was not French but
5eneg~lese. A SUbsequent change in nationality cannot by itself be considered as a
sufficient justification for different treatment, since the basis for the grant of
the pension was the same service which both they and the soldiers who remained
French had provided. Nor can differences in the economic, financial and social
conditions as between France and Senegal be invoked as a legitimate justification.
If one compared the case of retired soldiers of Sen~galr e nationality living in
Genegal with that of retired soldiers of French nationality in Senegal, it would
appear that they enjoy the same economic and s~cial conditions. Yet, their
treatment for the purpose of pension entitlements would differ. Finally, the fact
that t~9 State party claims that it can no longer carry out checks of identity and
family situation, so as to prevent abuses in the administration of pension schemes
cannot justify a difference in ~reatment. In the Committee's opinion, mere
administrative inconvenience or the possibility of some abuse of pension rights
cannot be invoked to justify unequal treatment. The Committee concludes that the
difference in treatment of the authors is not based on reasonab~e and objective
criteria and constitutes discrimination prohibited by the Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4. of the
Optional Protocol to the International Covenant 011 Civil and Political Rights, is
of the view that the events in this case, in so far as they produced effect~ after
17 May lQ84 (the date of entry into force of the Optional Protocol for France),
discI .~ a violation of article 26 of the Covenant.

11. The Committee, accordingly, i~ of the view that the State party is under an
obligation, in accordance with the provisions of article 2 of the Covenant, to take
effective measures to remedy the viOlations suffered by the victims.
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Notes

AI Submission 4ate4 5 November 1986, paragraph 3.1 above.

bl The 4ea4line for the State party's submission un4er article 4,
parag~'aph 2, expired on 4 J~ne 1988. Although the submission is date4 4 June 1980,
it was transmitted un4er cover of a note 4ate4 16 June 1988.
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c. Communigation No. 2Qi/liRO, g. AtQ d.l Ay.llaDal y. f.ru
(Vi.w. Idopted on 2R OgtQb.r 1iRR It the thirty-fQurth
•••• iQn)

Submitted byl Graciela Ato del Av,llanal

Alleged yi~1 The author

ltate party congernedl Peru

Pat. Qf gommuniclt~RDI 13 January 198e (date of initial letter)

D~ of d.gi.ion on aamissibilityl 9 July 1987

The Human Right. Committee, established undor article 28 of the International
Covenant on Civil and Political Rights,

M.eting on 28 October 1988,

Hlying congluded its consideration of communication No. 202/l98e, submitted to
the Committfte by Graciela Ato del Avellanal under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having tok.n into agcount all written information made available to it by the
author of the communication and by the State party conc.rned,

Adgpts the followingl

Views under Article 5. PArAgrAph 4, Qf the OptionAl ProtQcol

1. The author of the communication (initial letter d~ted 13 January 1986 and a
subsequent letter dated 11 February 1987) is Graciela Ato del Avel18nal, a Peruvian
citizen born in 1934, employed as professor or music and married to
Guillermo Burn.o, currently r.siding in Peru. She is represented by counsel. It
is claimed that the Government of Peru has violated articles 2, paragraphs 1 and 3,
16, 23, paragraphs 4 and 2e, of the Covenant, because the author has been allegedly
discriminated against only bec~use she is a woman.

2.1 The author is the owner of two apartment buildings in Lima, which she acquired
in 1974. It appears that a number of tenants took advantago of the change in
ownership t.o cease paying rent for their apartments. After unsuccessful attempts
to collect the overdue rent, the author sued the tenants on 13 September 1978. The
court of first instance found in her favour and ordered the tenants to pay her the
lent due since 1974. The Superior Court reversed the jUdgement on 21 November 1980
on the procedural ground that the author was nJt entitled to sue, because,
accordfng to article 168 of the Peruvia~ Civil Code, when a woman is married only
the husband is entitled to represent matrimonial property before the Courts ("El
marido es el representante de la sociedad conyugal"). On 10 December 1980 the
author appealed to the Peruvian Supreme Court, submitting, lnter ~10, that the
Peruvian Constitution now in force abolished discrimination against women and that
article 2 (2) of the Peruvian Magna Carte provides that lithe law grants rights to
women which are not less than those granted to men". However, on 15 February 1984
the Supreme Court up}l~ld the decision of the Superior Court. Thereupon, the author
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interposed the recourse of ampDr~ on 6 May 1984, claiming that in her case
article 2 (2) of the Constitution had been violated by denying her the right to
litigat~ before the courts only because Rhe i. a woman. The Supreme Court rejected
the recourse of amparo on 10 April 1985.

2.2 Having thus e.hausted domestic remedie. i~ Peru, and pursuant to article 39 of
the Peruvian Law No. 23506, which specifically provides that a Feruvian citi ••n who
considf;rs that his or her constitutional rights have been violated may app_al to
the Hwman Rights Committee of the United Nations, the author seeks United Nation'
assistance in vindicating h~r right to equality before th. Peluvian courts.

3. By its decision of. 19 March 19t16, the Working Group of the Human Rights
Committee transmitted the communi~ation under rule 91 of the provisional rules of
procedure to the State party c~ncerned, requesting information and observations
relevant to the question of the ~dmissibility of ~he communication in so far $S it
may raise issues under ftrticles 14, paragraph 1, 16 and 26 in conjunction w'~h

article;- 2 and 3 of the Covanant. The Working Group also requested the State party
to prOVide the Comm!ttee with (a) the text of the decision of the Supreme Court of
10 April 1985, (b) any other relevant court orders or decisions not already
provided by the author, an~ (c, the text of the relevant provisions of the domestic
law, including those of the Peruvian Civil Code and Constitution.

4.1 By its submissIon dated 20 November 198~ the State party noted that "in the
action brought by Mrs. Graciela Ato del Avellanal and one other, the decision of
the Supreme Court dated 10 April 1985 was deemed accepted, since no appeal was made
against it under article 42 of Act No. 23385 11

•

4.2 The annexed decision of the Supreme Court, dated 10 April 1985, IIdeclares
valid the rUling set out on 12 sheets, dated 24 July 1984, declaring inadmissible
the application for Dmparo submitted on 2 sheets by Mrs. Graciela Ato del Avellanal
de Burneo and on, other against the First Civi~ Section of the Supreme Courtl [and]
orders that the present decision, whether accepted or enforceable, be published in
theR1ArJJL~~, El Peruano within the time-limit laid down in article 41 of Llw
No. 23156 11

•

5.1 Commenting on the Stat. party's submisblon under fule 91, the author, in a
submission dated 11 February 1987 contends thata

"1. It 18 untrue that the ruling of 10 April 1985, of which I was
notified on 5 August 1985, WBS Bccepted. As shown by the attached copy of the
original application, my attorneys appealed against the decision in the
petition of 6 August 1985, which was stamped as received by the Second Civil
Section of the Supreme Court on 7 August 1985.

112. The Supreme Court has never notified my attorneys of the decision
which it had handed down on the appeal of 6 August 1985".

5.2 The author also encloses a copy of a further applic~tion, stamped as received
by the Second Civil Section of the Supreme Court on 3 October 1985 and reiterating
the request that the appeal lodged should be upheld- She adds that "once again,
the Supreme Court failed to notify my attorneys of the decision which it had handed
down on this further petition".
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6.1 Before considering any claims contained in a communication, the Human Right.
Committee must, in accordance with rule 87 of its provilional rul~1 of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 With regard to article 5, paragraph 2 (a) of tha Optional Protocol, the
Committee observed that the matter co~pl&in.d of by the author wes not bein~

ex~ined and had not been examined under another procedure of international
investigation or settlement.

6.3 With regard to articl. 5, paragra~h 2 (b), of the Optional Protocol, the
Committee noted the State party's contention that the author has failed to appeal
the decision of the Peruvian Supreme Court of 10 April 1ge5. However, in the light
of the author's submission ~f 11 February 1987 the Committee found that the
communication satisfied the requirements of article 5, paragraph 2 (b) of the
Optional Protocol. The Committee further observed that this issu~ could be
reviewftd in the light of any further explanations or statements received from the
State party under article 4, paragraph 2, of the Optional p\otocol.

1. On 9 July 1987 the Human Rights Committae therefore decided that the
communication was admissible, in 80 far as it raised issues under articles 14,
paragraph 1, and 16 in conjunction with articles 2, ~ and 26 of the Covenant.

8. The time-limit for the State partl 's submitlion under article 4, paragraph 2,
of the Optional Protocol expired on 6 February 1988. No submission has been
received from the State party, dospite a reminder sent to the State party on
11 May 1988.

9.1 The Human Rights Committee, having considered the present communicat~on in the
light of all the information made available to it, as provided in article 5,
paragraph 1, of the Optional Protocol, notes that the facts of the case, as
Hubmitted by the author, have not been contested by the State party.

9.2 In formulating its views, the Committee takes into account the failure of the
State party to furnish certain information and clarifications, in particular with
regard to the allegations of discrimination of which the author has complai~ed. It
is not sufficient to forward the text of the relevant laws and decisions, without
sp~cifically addressin9 the issues raised in the communication. It is implicit in
article 4, paragraph 2, of the Optional Protocol that the State party has the duty
to investigate in good faith all allegations of violation of the Covenant made
8gainGt it and ita authorltle~, and to furnish to the Committee all relevant
information. In the circumstances, due weight must be given to the author's
allegations.

10.1 With respect to the requirement set forth in article 14, paragraph 1, of the
Covenant that "all persons shall be equal before the CCiurts and tribunals", the
Committ.ee notes that the court of first instance decided in favour of the authul,
hut the Superior Court reversed that decision on the sole ground that according tu
article 168 of the Peruvian Civil Code only the husband is entitled to represent
matrimonial property, Le. that the wife was not equal to her hlt;,band for purposes
of suing in Court.

10.2 With regard to discrimination on the ground of sex the Committee notes further
that under article 3 of the Covenant State parties undertake "to ensure the equal
right of men and women to ~he enjoyment of all civil and political rights flet forth
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in the pre.ent Covenant" and that article 2& provide. that all pellon. are equal
before the law and are entitled to the equal protection of the law. The Committee
finds that the fact. before it reveal thal the application of article 1&8 of the
Peruvian Civil Code to the author relulted in denyinq her equality before the
courts and conltituted dilcrimination on the 9round of lex.

11. The Human Rightl Committee, actin9 und~r article 5, palaqraph 4, ot the
Optional Protocol to the International Covenant on Civil and Political Ri9hts, is
of the view that the events of thil case, in 10 far al they continued or occurr~d

after 3 January 1981 (tbe date o~ entry in~o force of the Opt.ional Protocol for
Peru), dilclole violations of articles 3, 14, paragraph 1 Lnd 26 of the Covenant.

12. The Committee, accordingly, is of the view that the State party is under an
obligation, in accordance with the provision. of article 2 of the Covenant, to take
effective measur•• to lemedy the violations luffered by the victim. In this
connection the Committee welcomes the State party's commitment, expresled in
articles 39 and 40 of Law No. 2350b, to co-operate with the Human Rights Committee,
and to implement its recommendations.
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D. Communication No. j03/1986. R. T. HuDol Bermola V. Peru (Views
adopted on • November 1988 at the thirty-fourth .esaiRn)

~itted byl Ruben Toribio Munol Bermola

Alleged victiml The author

State party concerned I Peru

pote af communicationl 13 January 1986 (date of initial letter)

Date of decision on odmisRibilityl 10 July 1987

Tbe BumoO Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

MaI~ on 4 November 1988,

HoVing concluded its consideration of communication No. 203/1986, submitted to
the Committee by Ruben Toribio Mui4~Z Bermoza under the Optional Protocol to the
Intyrnational Covenant on Civil and Political Rights,

BAYing taken inta account all written information made available to it by the
author of the communication and by the State party ~oncerned,

Adapts the followingl

Views under orticle 5. porograph •• of the Optional Protocol

1. The author of the communication (initial letter dated 31 January 1986 and
subsequent letters dated 29 Noverr'.er 1986, 10 February 1987, 11 May and
5 October 1988) is Ruben Toribio Munoz Bermoza, a Peruvian citizen and ex-sargeant
of the Guardia Civil (police), currently residing in Cuzco, Peru. He claims to be
a victim of violations of his human rights, in particular of discrimination and of
denial of justice by Peruvian Buth~rities. He invokes Peruvian Law No. 23,506,
article 39 of which provides that a Peruvian citizen who considers that his or her
constitutional rightR have been violated may appeal to the United Nations Human
Rights Committee. Article 40 of the same law provides that the Peruvian Supreme
Court will receive the resolutions of the Committee and order their implementation.

2.1 The author alleges that he waR "temporarily suspended" (cesacion temporal 0

rtisponibilidad) from the Guardia Civil on 25 September 1978 by virtue of Directoral
Resolution No. 2437-78-GC/DP on faIne accusations of having insulted a superior.
Nevertheless, when he was brought before a judge on 28 September 1978 on the said
charge, he was immediately released for lack of evidenc~. The author cites a
nwnber of relevant Peruvian decrees and laws providing, intJlr_.__CiU..a, that a member
of the Guardia Civil "cannot be dismissed except upon a conviction" and that such
dismissal can only be imposed by the Supreme Council of Military Justice. By
administrative decision No. 0165-84-60, dated 30 January 1984, hp. was definitively
discharged from service under the provisions of article 27 of Decree-Law
No. 18081. The author claims that after having served 1n the Guardia Civil [or
uver 20 years he has been arbitrarily deprived oC his livelihood and oC his
acquired rights, inclUding accrued retirement rights, thus leaving him in a state
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of destitution, particularly considering that he has eight children to feed and
clothe.

2.2 The author has spent 10 years going through the various domestic
~dministrative and judicial instances1 copies of the ralevbnt decisions are
8nclosea. His request for reinstatement in the Guardia Civil, dated &October 1978
nnd addressed to the Ministry of the Interior, was at fir~t not proces&.d and
finally turned cown, nea:l, six years later, on 29 teLruary 1984. His appeal
against this administrative decision was dismissed by the Ministry of the Interior
on 31 December 1985 on the grounds that he was al~o pursuing a jUdl~ial remedy.
This ended the administrative r6view without any decision on the merits, over seven
years after his initial petition for reinstatement. The author explains that he
had turned to the courts, basing himself on article 28 of the law on ampa[Q which
provides that "the exhaustion of previous procedures shall not be required if such
exhaustion could render injury irreparable", and in view of the delay and apparent
inaction in processing the administrative review. On 18 March 1985 the Court of
First Instance in Cuzco held that the author's action of ampa[e was well founded
and declared his dismissal nu~l and void, ordering that he be r8lustated. On
appeal, however, the Superior Court of Cuzco rejected the author's action of
~~, stating that the period for lodging such action had expired in March 1983.
The case was then examined by the Supreme Court of Peru, which held on
29 October 1985, that the author could not start an action of ampare before the
previous administrative review had been completed. Thus, the author claims that,
AS evidenced by these inconsistent decisions, he has been a victim of denial of
justice. As far as the completion of the administr~tive review, he points out that
it is not his fault that said review was kept pending for seven years, and that, in
any caSE, for as long as the review was pending, the period of limitations for an
action of~ coul" not start running, let alone expire.

3. By its decision of 26 March 1986, the Human Rights Committee transmitted the
communication under rule 91 of the provisional rules of procedur~, to the State
party, requesting information and observations relevant to the question of the
admissibility of the communication in so far as it may raise issue~ under
articles 14 (1), 25 and 26 of the International Covenant on Civil and Political
Rights. The Committee also requested the State party to explain the reasons for
t.he dismissal of Mr. Munoz and the reasons for the delays in the administrative
proceedings concerning his request for reinstatement, and further to indicate when
the administrative proceedings were expected to be conc~uded and whether the
re~ourse ofamparo would still be available to Mr. Munoz at that time.

4. In a further submission, dated 29 November 1986, the Buthor informed the
COlnmittee that the Tribunal of Constitutional Guarantees of Peru, by judgement of
20 May 1986, had held that his Action of ~r2 was admissible (procedente) and
that it had quashed the jUdgement of the Supreme Court of Peru of 29 October 1985.
HowevAr, no action has yet been taken to enforce the judgement of the Civil Court
of First Instance of Cuzco of 18 March 1985. The author claims that this delay is
indiCAtive of abuse of authority and failure to comply with Peruvian law in matters
of hwnan rightb (article 36 taken together with article 34 of Law No. 23,506).

r,. In its submission under rule 91, dated 20 November 1986, the State party
transmitted the complete file forwarded by the Supreme Court of Justice of t\~

Renublic concerning Mr. Munoz Hermoza, stating, inter..D.l..iA, that "under the law in
rlll'Ce, t.he internal judicial remedies were exhausted when the Tribunal of
Corll~Ututional Guarantees handed down its decision". The State party did not
provide the other clarifications requested by the Committee.
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6. In his comments, dated 10 February 1987, the author refers to the judgement of
the Tribunal of Constitutional Guarantees of Peru in his favour and notes that
"despite the time tha~ has elap~ed, the en~orcement of the judgement has not been
ordered by the Civil Ch4mber of the Supreme Court of the Republic of Peru, in
disregard of the terms of article 36 of Law No. 23,50G".

7.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

7.2 With regard to article 5, paragraph 2 (a), of the Optional Protocol, the
Committee observed that the matter complained of by the author was not being
examined and had not been examined under another procadure of international
investigation or settlement. With regard to article 5, paragraph 2 (b), of the
Optional Protocol, the Stat. party has confirmed that the author has exhausted
domestic remedies.

8. On 10 July 1987, the Human Rights Committee therefore decided that the
communication was admissible, in so far as it raised issues under articles 14,
paragraph 1, 25 (c) and 26, in conjunction with article 2, paragraph 3, of the
Covenant.

9.1 In a submission dated 11 May 1988 the author describes the further development
of the case and reiterates that the decision of the Court of First Instance of
Cuzco of 18 March 1985, holding that his action of am~arQ was well founded and
declaring his dismissal null and void, had not been enforced, in spite of the fact
that on 24 September 1987 the CUICO Civil Chamber handed down a similar decision on
th~ merits ordering his reinstatement in his post with all benefits. The author
complains that the Civil Chamber subsequen~ly ext~nded the statutory time-limit of
three days for appeal (provided for in article 33 of Law No. 23,506), and, instead
of ordering the enforcement of its decision, granted IX officio 8 special appeal
for annulment on 24 November 1987 (i.e. 60 days after the decision, purportedly in
contravention 0' article 10 of [Jaw No. 23,506). "Defence of the State" was
allegedly ftdduced as grounds for the deci&ion to grant a special appeal, with
reference being made to article 22 of Decree-Law No. 17,537. This decree-law, the
author contends, was abrogated by Law No. 23,506, article 45 of which repeals "all
provisions ~hich prevent or hinder proceedings for habeas corpus and amparo".

9.2 The Second Civil Chamber of the Supreme Court ot the Republic again received
the case on 22 December 1987. A hearing took place on 15 April 1988, allegedly
without prior notification to the author, who claims not to have received the text
of any judgement or order. In this connection he cbserves that "the only w~y to
avoid restoring my constitutional rights •.• is to be bogged down in further
proceedings".

9.3 In particular, the author questions the legality of the Government appeal,
since all procedural and substantive issues have already been adjudicated, and the
Prosecutor General himself, in a written opinion dated 7 March 1988, declared that
the decision of the Cuzco Civil Chamber tlf 24 September 1987 was valid and the
author's action of amparo well founded. Tbe author further comments: "the only
correct solution would have been to reject the appeal and refer the case back to
the Civil Chamber of the Cuzco Court for it to comply with the order to [reinstate
him) ...... Mor~over, a lower court was venturing to decide in a manner which
conflicted with the procpdure indicated by the Tribunal of Constitutional
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Guarantees, and Decree-Law No. 17,537 is not applicable because it refers to types
of ordinary litigation in which the State is a party and not to actions relating to
constitutional guarantees, in which the State is under a duty to guarantee full
obervance of human rights (articles 80 et seg. of the Peruvian Constitution). He
further observes I

"The case has thus been virtually 'shelved' indefinitely by the Second
Civil Chamber of the Supreme Court in Lima, without any access allowed for the
appellant, and without counsel appoint~d. I ~as thus obliged to retain a
lawyer, but he was not allowed to see the papers in ~~e case and the outcome
of the hearing of 15 April 1988 'because it has not yet been signed by the
non-presiding members of the Court'.

"In these circumstances, an application was submitted requesting a
certified copy of the decision of 15 April 1988, but it has not been
entertained on the pretext that a lawyer's signature was missing and that the
fees had not been paid. This is a breach of article 13 of Act No. 23,506, on
omporo, which contains tacit dispensation from these formalities, pursuant to
artiCle 295 of the Peruvian Constitution."

9.4 The author also indicates that he has spared no effort to try to arrive at a
settlement of his case. On 21 February 1988, he wrote to the Pr~sident of Peru
describing the various stages of his 10-year struggle to be reinstated in his post,
and adducing procedural irregularities and instances of alleged abuse of
authority. The author's petition was passed on to the Deputy Minister of the
Interior, who, in turn, communicated it to the Director of the Guardia Civil.
Subsequently the Guardia Civil's Legal Adviser "rendered a legal opinion advising
that I should be reinstated. But the Subaltern Ranks Investigoting Council and the
Director of Personnel rejected my petition. There is, however, nothing in writing
and the decision was purely verbal".

9.5 In view or the foregoing, the author requests the Committee to endorse the
judgements of the Court of the First Instance of Cuzco, dat~d 18 March '985, and of
the Civil Chamber oC the Court of Cuzco, dated 24 September 1987, and to recommend
his reinstatement in the Guardia Civil, his promotion to the rank he would have
attained had he not been unjustly dismissed, and the granting of ancillary
benefits. He further asks the Committee to take into account article 11 of Law
No. 23,506 which provides, ~~, for indemnification.

9.6 By letter of 5 October 1988 the author informs the Committee that the Second
Civil Chamber of the Supreme Court rule on 15 April 1988 that his action of amparo
was inadmissible because the period for lodging the action had lapsed on
16 March 1983, whereas he had lodged the action on 30 October 1984. The author
puints out that this issue had already been definitively decided by the Tribunal of
Constitutional Guarantees on 20 May 1986, which held that his action of amparo had
been timely lodged (see para. 4 above). On 27 May 1988, the author again turned to
the Tribunal of Constitutional Guarantees requesting that the Supreme Court's
Decision oC 15 April 1988 be quashed. The author's newest action is still pending.

10.1 The time-limit for the State party's submission under article 4 (2) of the
Optional Protocol expired on 6 February 1988. No submission has been received from
the State party, despite a reminder sent on 17 May 1988. The author's further
Hubmissioll oC 11 May 1988 was transmitted to the State party on 20 May 1988. The
"uthor'a subsequent letter of 5 October t988 was transmitted to the State party on
21 October 1988. No comments Crom the State party have been received.
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10.2 The Committee has taken due note that the author's new appeal before the
Tribunal of Constitutional Guarantees is still pending. This fact, however, does
not affect the Committee's decision on the admissibility of the communication,
because judicial proceedings in this case have been unreasonably prolonged. In
this context the Committee also refers to the State party's submission of
20 November 1986 in which it stated that domestic remedies had been exhausted.

11.1 The Human Rights Committee, having considered the present communication in the
light of all the information made available to it, as provided in article 5,
paragraph 1, of the Optional Protocol, notes that the facts of the case, as
submitted by the author, have not been contesled by the State party.

11.2 In formulating its views, the Committee takes into account the failure of the
State party to furnish certain information and clarifications, in particular with
regard to the reasons for Mr. Munoz' dismissal and for the delays in the
proceedings, as requested by the Committee in its rule 91 decision, and with regard
to the allegations of unequal treatment of which the author has complained. It is
implicit in article 4, paragraph 2, of the Optional Protocol that the State party
has the duty to investigate in good faith all allegations of violation of the
Covenant made against it and its authorities, and to furnish to the Committee all
relevant information. In the circumstances, due weight must be given to the
author's allegations.

11.3 With respect to the requirement of a fair hearing as stipulated in article 14,
paragraph 1, of the Covenant, the Committee notes that the concept of a fair
hearing necessarily entails that justice be rendered without undue delay. In this
connection the Committeee observes that the administrative review in the Munoz case
was kept pending for seven years and that it ended with a decision against the
author based on the ground that he had started judicial proceedings. A delay of
seven years constitutes an unreasonable delay. Furthermore, with respect to the
judicia] review, the Committee notes that the Tribunal of Constitutional Guarantees
decided in favour of the author in 1986 and that the State party has informed the
Committ6e that judicial remedies were exhausted with that decision (para. 5
above). However, the delays in implementation have continued and two and a half
years after the judgement of the Tribunal of Constitutional Guarantees, the author
has still not been reinstatLu in his post. This delay, which the State party has
not explained, constitutes a further aggravation of the violation of the principle
of a fair hearing. The Committee further notes that on 24 S£~tember 1987 the Cuzco
Civil Chamber, in pursuance of the decision of the Tribunal of Constitutional
Guarantees, ordered that the author be reinstated; subsequently, in a written
opinion dated 7 March 1988, the Public Prosecutor declared that the decision of the
Cuzco Civil Chamber was valid and that the author's action of amparo was well
founded. But even after these clear decisions, the Government of Peru has failed
to reinstate the author. Instead, yet another special appeal, this time granted
ex officio in "Defence of the State" (para. 9.1), has been allowed, which resulted
in a contradictory decision by the Supreme Court of Peru on 15 April 1988,
declaring that the author's action of amparo had not been lodged timely and was
therefore inadmissible. This procedural issue, however, had already been
adjudicated by the Tribunal of Constitutional Guarantees in 1986, before which the
author's action is again pending. Such seemingly endless sequence of instances and
the repeated failure to implement decisions are compatible with the principle of a
fair hearing.
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12. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the events of this case, in so far as they continued or occurred
after 3 January 1981 (the date of entry into force of the Optional Protocol for
Peru) disclose a violation of article 14, paragraph 1, of the International
Covenant on Civil and Political Rights.

13.1 The Committee accordingly, is of the view that the State party is under an
obligation, in accordance with the provisions of article 2 of the Covenant, to take
effective measures to re~edy the violations suffered by Ruben Toribio Munoz
Hermoza, including payment of adequate compensation for the loss suffered.

13.2 In this connection the Committee welcomes the State party's commitment,
expressed in articles 39 and 40 of Law No. 23,506, to co-operate with the Human
Rights Committee, and to implement its recommendations.
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APPENDIX I

IndiViduAl gpinion. submitted by Messrs. JgI.ph A. Cggray,
Vgjin Dimitrjevic And lAjsggmer L~lllb pursuant tg rule 94,
parAgrAgh 3, gf the Committee'S grovilignol rules gf
prgcedure. cgncerning the views QC the Cg,nmit~e gn

communication No. 203/1986, MUDol v. Peru

1. We ag~~e with the conclusion reached by the Committee but a~so for other
reasons.

2. 'n the ab~ence of any response from the State party under article 4,
paragraph 2, of the Optional Protocol, the allegations of the author remain
uncontested; and they are, in substance, that.

(a) He had for ?O years been a member of the Guardia Civil of Peru, a post in
the public service of his country, access to which is t':.aranteed under
article 25 (c) of the Covenant;

(b) He was, at an initial stage, temporarily suspended from his post and was
investigated 011 a charge of having insulted a superior officer; tho case against
him was not sustained;

(c) Nevertheless, some five years later he WAS permanently discharged from
the service. There is no indication that he was g~ven a hearing before the
administrative dftcision was taken to suspe~d him, nor is theru any indication that
disciplinary proceedings were brought against him after the criminal investigation
had been closed. What is certain is tl.lit the Ministry of the Interior declined to
consider an appeal against the 1978 decision to discharge him. He appears to have
all the time been treated as guilty while officially being temporarily suspended.
This amounted to a continued violation of his right to be presumed innocent
(art. 14, para. 2) and to be treated accordingly until proceediJ~s or, failing
that, disciplinary proceedings were co~cluded against him. These proceedings Wf ce
apparently not initiated;

(d) Having failed to obtain admhlistrative redress, he continued to seek
redress from the COl1rts;

(e) A conflict. which the St~ta p~~ty has regrettably not sought to
elucidate, appears to have emerge1 hatweo·n the decisions of the Tribunal of
C~nstitutiona1 Guarantees, which had ruled in his favour, and of the Civil Chamber
of the Supreme Court. Following the decisJon of the Tribunal of Constitutional
Guarantees, the Superior Court of Cuzco decided the merits of the case in the
author's favour, ordering his reinstatement, but the Civil Chamber of the Suprp.me
Court reversed this decision on a special appeal, granted "'.J:t......Qfficio and out of
time, arrd based on a procedural point, which the Tribu~al of Constitutional
G'.1arpntees had already examined and decided iu a diff9rent manner;

,f) Quite apart (lom the baffling conflict between the decisions o[ the
Supreme Court and the Tribunal of Constitutiona Guarantees, there remains alGo the
significant failure ~f the Supreme Court to grant the author a hearing before
reviewing the decision of the Superior Co~rt of tuzco.
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3. The principles of a fair hearing, known in some systems as the rules of
natural justice, and guaranteed under article 14, paragraph 1 of the Covenant,
include the concept of .udi alteram partern. Those principles were violated because
it would appear that the author was deprived of a hearing both by the
administrative authorities, which were responsible for the decisions to suspend him
and, later, co discharge him, and by the Supreme Court, when it reverRed the
~arlier decision which had been favourable to him. Furthermore, as observed in
paragraph 2 (c) above, the apparent absence of criminal or disciplinary proceedings
establishing his guilt ~an counter to the presumption ot innocence embodied in
n~ticle 14, paragraph 2, of the Covenant and was equally at variance with the
administrative consequences that normally follow from that presumption.

4. It is also clear that, with regard to such a simple matter DB that concerning
the reinstatement of a pUblic official who had been unjustifiably dismissed, the
obligations undertaken by the State party under article 2, paragraph 3 (a) and (c),
of the Covenant, were unaccountably violated bocause neither the administrative nor
the judicial authorities of the State party ,ound it possible, over a period
spanning a decado, to provide the author with an appropriate reme~y and to enforce
that remedy.

JOBeph A. COORAY
Vojin DIMITRIJEVIC
Rajsoomer LALLAH
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APPENDIX II

Individual opinion. lubmitted by Mr. I,rt!! W,n~l[gren purluant
to rule i4. paragraph 3. of th, Committe"1 provilional [ulel of
procedur,. gonce[ning th' ViewI oC th, Committee on gQmmunigation

NQ. 203/1i80. MuRol V. Peru

1. I concur in the views expressed by the majority of the Committee with regard
to the violation of article 14 of the Covenant but want to add the following
considerations with regard to artiCle 25 (c) of the Covenant.

2. From the judgement of 20 May 1986 of the Tribunal of Constitutional Guarantees
it appears that Mr. Munol, by administrative decision No. 2437-78-GC/DP of
25 September 1978, was suspended from service on disciplinary grounds (for the
alleged offence of insulting a superior) and placed at the disposal of the Fourth
Judicial Zone of the Police. By administrative decision No. 3020-78-GC/DP of
25 November 1978, the Administration of the Peruvian Guardia Civil refused to
cancel the suspension order. By decision No. 01&5-84-GD of 30 January 1984,
Mr. Munoz was definitively discharged from service under the provisions of
article 27 of Oecree Law No. 18081.

3. The Court of First Instance of Cuzco, in its decision of 18 March 1985,
declared all the aforementioned decisions null and void. In its findings it
stated, inter aliD, that the investigation ordered by the Supreme Council of
Milit~ry Justice against Mr. Munoz on the charge of having insulted a superior did
not establish that he had committed any punishable offence. The Court considered
in this connection Supreme Decree No. l056-6a-GP, Which stipUlates that a member of
the Guardia Civil "shall be discharged only following a conviction" and noted that
Mr. Munoz had no previous record, neither criminal nor jUdicial, and that he had
shown irreproachable conduct and had obtained sufficient merits, demonstrating
discipline and capacity. By decision of 24 September 1987, the Superior Court of
Cuzco confirmed the jUdgement of the Court of First Instance and ordered that
Mr. Munoz shou~d be reinstated in his post with all benefits. None of these CourL
decisions have become final, but the Supreme Court has not considered them on the
merits but reversed them by rejecting Mr. Munol's actions of amparo on procedural
grounds. There is, however, no reason to believe that the Supreme Court could hbve
arrived at a different conclusion on the merits than that arrived at by the lower
courts. On the contrary, it is reasonable to assume that it could not havo decided
otherwise, particularly considering that the State party has not contested the
merits of the de~isions, and the Prosecutor General, in a written opinion dated
7 March 1988, has stated that the decision of 24 September 1987 is valid.

4. Thus, in my view, it is evident that the suspension and discharge of Mr. Munoz
from the Peruvian Guardia Civil were not founded upon objective and justifiable
grounds. Whatevel the ground may have been, whether, for instance, political or
merely subjective, it was arbitrary. To suspend and discharge someone arbitrarily
from public Rervice and to refuse him reinstatement, just as arbitrarily,
constitutes, in my opinion, a violation of his right, under article 25 (c) of the
Covenant, to have access on general terms of equality to public service. In this
context reference should be made to the Con~ittee's views in case No. 198/1985,
~here it observed "that Uruguayan public officials dismissed on ideological,
political or trade union grounds were victims of violations of article 25 of the
Covenant".
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5. I am therefore of the view that the events in this case disclose 8 violation
not only of article 14, but also of article 25 (c) of the Covenant.

8ertil WENNERGREN

B••• Copy Available ·209-



E. CQmmunicatiQn NQ. 207/1R80, XV's MarAIl V. Francl
(yi.ws adQpt.d Qn 28 Jul¥ 1R8R at th. thirty-sixth
••"iQn)

Submittld b¥1 Xv., Morall (,epresented by Alain Lestourneaud)

Alllgld victiml The author

State party canClrnodl Franc.

pate of cammunJ.cationl 5 June 1986 (date of initial letter)

Date Qf 41cilion Qn Admissibilityl 10 July 1987

Thl Human Rights CQlDmittle, established under articl& 28 of the International
CQvenant on Civil and PQlitical Rights,

Mllting on 28 July 1989,

Having cQncludld its consideration of communicatiQn No. ~07/1986, submitted to
the Committee by Yves MQrael under the OptiQnal PrQtocQl to the International
Covenant on Civil and Political Rights,

Hoying tok.n intQ accQunt 011 written infQrmation made available to it by the
aut!~or Qf the communication and by the State party,

AdQpts the followingl

yiews undlr article 5, paragraph 4, of thl Qptional PrQtocol

1.1 The author of the communication (letters dated 5 June 1986 and
13 February 1987) is Xves Morael, a French citizen born in France in 1944, at
present residing in Paris. He claims to be a victim of violations by France of
article 14 (1) and (2) and articles 26 and 17 (1) of the International Covenant on
Civil and Political Rights. He is represented by counsel.

1.2 The author states thftt he is a businessman, and a former member Qf the board
and, later, managing director of the joint stock cQmpany "SQciet~ anonyme des
cartonneries mecaniques du Nord" (SCMN), which was a producer of paper and
cardbQard, that had employe~ al~os~ 700 persons in 1974. As a cQnsequence Qf the
Qil crisis in 1973 and because of increased cQmpetition in the sectQr, the company
suffered serious financial lQsses and, by decision Qf 24 May 1974 of the Tribunal
of Co~~erce of Dunkirk, it was placed under judicial supervision (rlgllment
judiciairl). Qn 25 June 1975, the SDnle Tribunal ordered the sale of assets
(liguidatiQn del bilns SQcioux), an order upheld by the Court of Appeal 01 Douai on
12 July 1975. On 11 July 1977, the Court of Cassation quashed the order, but on
3 July 1978 the Court Qf Appeal of Amiens, in its turn, ordered the sale to
proceed. In the meantime, the company had resumed its activities.

1.3 The author further states that, as a shareholder (owning 3.16 per cent of the
company's shares) and as b member o( the board of directors of the company
since 1970, he repeatedly criticized the policies of the then Managing Director and
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informed the other shareholders of his written protests in order to bring the
serious situation to their attention. On 28 February 1979, the author resigned
from his position as a member of the board. On 30 June 1979, the then Managing
nirector resigned and the author was named his successor by the general meeting of
shareholders, effective 1 July 1979. Immediately thereafter, he took a number of
measures designed to save the company, including closing the Paris office, reducing
his salary as Managing Director by 33 per cent and increaling the sales price of
the company's products. These measure. enabled the author to obtain a court order
for temporary suspension of proceedings (suspension proyiloire ae poursuito~) on
30 November 1979. However, when the author sought to reduce the number of
employees by approximately \0 per cent (54 posts), the Inspectorate of Employment
refused permission in most cases and a series of strikes ensued, further increasing
the company's losses. The author ceased to act as Managing Director on
7 December 1979, and a temporary judicial administrator was appointed. On
24 January 1990, the Tribunal of Commerce of Dunkirk appointed another judicial
administrator, Mr. Deladriere, who had previously been on the board of SCMN, and
who, according to the author, had rendered the company's long-term prospects of
survival very precarious by failing to reinvest or modernize during his
appointment. More importantly, the author claims that it was during
Mr. Deladriere's appointment (1980-19A3), that the company's liabilities surpassed
its assets, that Mr. Deladriere sold certain company as~ets at a price
significantly below their market value, and that he failed to disengage the company
from the obligation of paying FF 16,038,847 to ASSEDIC (employment insurance) after
the cessation of production in January 1980. The author states that Mr. Deladriere
brought both civil and criminal proceedings against him and claims that the
allegations in the criminal proceedings were false and defamatorYI he adds that he
WAS duly acyuitted by the Tribunal correctionul1 of Dunkirk on 5 March 1982. He
also states that similar allegations of misuse of company funds, which were
subsequently dismissed in the criminal proceedings, had been improperly introduced
in the civil proceedings by the Public Proaecutor (Minist.re public) in the hope of
rebutting his claim that he had exercised due diligence in the management of the
company, and that the Tribunal of Commerce had thus been misled. Moreover, the
nuthor claims that the Tribunal of Commerce erred in taking a decision against him
without waiting for the judgement of the criminal court on the facts since a civil
R~tion must be stayed while a criminal action is being prosecuted (le criminel
t..i.~n.t.. .lLdvil en .1..'-.i..t..A.t.) •

1.4 By judgement of 7 July 1981, the Tribunal of Commerce of Dunkirk found that
the Ruthor h3d failed to prove due diligence and ordered him to pay 5 per cent of
the company's debts, which acco:ding to the accounts presented to the Tribunal by
the court-appointed administrator amounted in 1981 to FF 957,040, since the
campi-my I s debts, including the ASSEDIC payments, were set at FF 19,140,814.

1.5 The author alleges that the former French bankruptcy law, which was applied to
him, unjustly placed a presumption of fault on the defendant (article 99 of Act
No. 67--563) and observes that the French Parliament amended it on 25 July 1985
(p[(ect.ive 1 Janui:uy 1986) eliminating that preswnption of fault. However, he did
not benefit from the application of the revised law.

l.h The author appealed the judgement of the Tribunal of Commerce of Dunkirk,
claiming that a nwnber of procedural errors had been committed by the lower court
hnrl requesting a finding that he had exercised all due diligence during his five
mnnth~ ~s Managing Director, and thRt he was not liable for any part of the
compcHlY's debts. In partiCUlar, he cited the misuse of influence by the Public
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Prosecutor, who was allowed, in the civil proceedings, to allude to accusations
brought against him in the Tribunal correctionnll and tQ introduce evidence
stemming from the criminal proceedings, in violation of article 11 of the French
Code of Criminal Procedure. In its order of 13 July 1983, the Court of Appeal of
Douai, after finding that the author had taken several measures in an effort to
save tbe company but had not succeeded, held him liable for the company's debts, in
application of the presumption of fault incorporated in article 99 of the old
bankruptcy law. Furthermore, the Court of Appeal did not limit itself to
confirming the lower court's judgement that the author should pay 5 per cent of the
company's debts in 1981, or FF 957,040, and amended that judgement IX officio by
ordering him to pay FF 3 million. The author notes that he had appe~led in order
to extinguish his liability and that the court-eppointed administrator had askea
the Court of Appeal merely to confirm the lower court's judgement.
Notwithstanding, the Court of Appeal amended the jUdgement in two ways, first, by
basing itself on a financial statement dated 15 February 1983, showing considerably
higher net indebtedness (FF 30 million instead of the FF 19,140,814 francs in 1981)
and, secondly, by increasing his share of liability from 5 per cent
(FF 1.5 million) to 10 per cent (FF 3 million). The author then appealed to the
Court of Cassation, contendin~ that the Court of Appeal, while acknowledging his
efforts, had erred in finding that he had not exercised due diligence. The author
argued thet an officer of a compan~ can be required only to take measures but not
to guarantee the result. Moreover, the author claimed that he could only be held
responsible, if at all, for debts arising during his term as Managing Director,
wnereas neither the lower court nor the Court of Appeal had ever established what
had been the company's debts on 1 July 1979, when he became Managing Director, and
on 7 December 1979, when he resigned. There was thus no proof that the company's
debts had increased under his management and hence no legal basis for his
condemnation. The author further claimed that the Court of Appeal had infringed
article 16 of the new Code of Civil Procedure in basing itself ~n liabilities
significantly higher than those established by the lower court, without subj~cting

the new elements to adversary proceedings. That article readsl

"~he court must, in all circumstances, enaure the observance of, and
itself observe, the principle of adversary proceedings.

"In its decision, it may not admit grounds, explanations and documents
relied upon or produced by the parties unless they have been available to the
parties for contradictory debate.

"It may not base its decision on grounds it has raised ex off~ without
having invited the parties to present their observations."

The author notes that at no time in the appeal proceedings were the partils given
an opportunity to present their observations on the higher indebtedness figures or
on his own share of liability. On 2 May 1985, the Court of Cassation r~jected the
author's appeal.

2.1 With respect to article 14 (1) of the Covenant, the author calls into question
the Frencb legal system, which, as it was applied to him, did not guarantee ~ fair
hearing, in partiCUlar because there WAS no "equality of arms" in the procedure
whereby companies are .placed under judicial supervision and because article 99 of
Act No. 67-563 placed an unfair presumption of fault on company officers without
requiring proof of their actual misconduct. In this connection, the author
contends that the Court of Cassation wrongly interpretad the '~oncept of due
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diligence by concluding that any fault committed by the author necessarily excluded
dilige~ce, even if he had not shown negligence in the exercise of his duties. The
author claims that this excessively severe interpretation of "due diligence" is
discriminatory against company officials, for whom an error of jUdgement regarding
economic developments is punished as if constituting negligence. Placing an
obligation on him to achieve a desired result, the author argues, was tantamount to
denying him any possibility of establishing that he had in fact exercised due
diligence. The author claims that it is grossly unfair to hold him responsible for
the company's financial condition, which was already disastrous at the time he was
appointed Managing Director and which he sought to remedy by diligent efforts that
were finally frustrated by factors beyond his control, such as the refusal by the
Inspeotorate of Employment of staff retrenchment measures and the ensuing strikes.

2.2 Another alleged violation of article 14 (1), the author claims, consisted in
the court's consideration of a new ~nd higher amount for the company's liabilities
without giving him an opportunity to challenge it. He further contends that the
case was not heard within a reasonable time, considering that the Trf~ Inal of
Commerce of Lille appointed its administrator in January 1980 and the tinal decree
of the Court of Cassation was not handed down until May 1985. The autlAor claims
that had the procedure been more expeditious, the level of the company's debts
would have been lower, especially as employees had been paid FF 16,038,647 ever.
after the company had ceased operations in January 1980.

2.3 With respect to article 14 (2), the author contends that article 99 of Act
No. 67-563 had not only a civil but also a penal character, and he ref~rs in this
oonnection to the fact that the Public Prosecutor (Ministere public) was heard
dUllng the proceedings before the Tribunal of Commerce of Dunkirk. He further
contends that the decision by the Court of Appeal ordering him to pay FF 3 million
francs amounts to a penal sanction. He therefore claims that he should have
enjoyed the presumption of innocence.

2.4 The author states that to th~ extent that he was a vi~tim of violations of
article 14 by not having been given a fair hearing, he was also denied tho equal
protection of the law, as provided by article 26 of the Covenant. This, h~ claims,
also constitutes a viOlation of article 17 (1), in that there wes an attack on his
honour and reputation, in particular that the proceedings against him tarnished his
reputation as a company officer and that he is now prohibited by the bankruptcy law
from e~ercisi~g many managerial functions.

2.5 Lastly. the author emphasizes the fact that he was a victim of violations of
the Covenant subsequent to the entry into force of the Optional Protocol for France
(17 May 1984).

3. By its decision of 1 July 1986, the Working Group of the Human Rights
Committee, Acting under rule 91 of its provisional rules of procedure, transmitted
the communication of Yves Morael to the State party, requesting anI information and
observations relevant to the question of the admissibility of the communicat;on.

4.1 In a communication dated 1 December 1986 the State party concedes that the
author has "exhausted al~ domestic remedies within the meaning ot: article 5,
paragraph 2 (~), of thA Optional Protocol". With regard to the argumentation of
the author cad the merits or hi~ claims. the State party contends that the author's
communication should be rejected as "manifestly ill-founded".
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4.2 The State party rejects the author's contention that the French courts did not
decide the case within a reasonable time, pointing out that the Tribunal of
Commerce delivered its judgement on 7 July 1981 and the Court of Appeal announced
its decision on 13 July 1983, upheld by the Court of Cassation on 2 May 1985.

"Given the complexity of the case and the fact that Mr. Morael used all
the remedies permitted by French law for such proceedings without displaying
particular eagerness, the courts, which were called upon to reach a decision
on three occasions in this case within a total period of less than four years,
have acted with all due dispatch."

4.3 With regard to the author's assertion that he was not given a fair hearing
owing to the presumption of fault established by article 99 of the then applicable
Act of 13 JUly 1967, the State party quotes the text of the Act:

"When judicial superv1s10n of the affairs of a body corporate or the sale
of its property reveals that its assets are insufficient, the court may
decide, on the petition of the court-appointed administrator, or even
ex officio, that the company's debts shall be borne, in whole or in part and
jointly or severally, by all or some of the managers of the company, whether
de jure or de facto, visible or undisclosed, remunerated or not. To be
absolved of their liability, such persons must show that they devoced all due
energy and diligence to the management of the company's affairs."

And the state party adds that "this procedure, commonly known as an action for
coverage of liabilities, thus introduces in respect of a company's managers or some
of them, a presumption of liability, there being a shortfall in assets resulting
from the failure of their management".

4.4 "In the view of the French Government, this presumption of liability attached
to a company's managers is not in conflict with the principle of a fair hearing,
contrary to the contention of the author. Admittedly, the liability of the persons
concerned may be invoked in this type of procedure without presentation of proof of
fault on the part of the managers. But that is the case in any system of liability
for risk or 'objective' liability. Furthermore, the existence of such a
presumption instituted by the Act is not, in itself, in any way contrary to the
rule of a fair hearing inasmuch as the proceedings take place in conditions that
ensure the full enjoyment of his rights by the person concerned. What is more, in
the case in question, this presumption is not irrefragable, for the managers in
question can in fact absolve themselves of liability by proving by whatever means
that they devoted all due energy and diligence to the management of the company's
affairs. The tribunal, itself supervised by the Court of Appeal, is free to
evaluate such proof in the light of all the elements which had an influence on the
behaviour of the managers involved."

4.5 "It is for [the tribunal] to decide, on the petition of the receiver (syndic)
or ex officio, to make all or some of the company's managers. jointly or severally.
assume all or part of the company's liabilities. The tribunal is under no
compulsion whatsoever to find against the persons involved. If it does so it is
free to determine the amount of the obligation assessed to the managers at fault.
on the sole condition that in its decision it does not exceed the amount of the
shortfall in assets. It is also free to decide on the advisability of making the
managers jointly liable. In short, an action for coverage of liabilities in no Wn¥
constitutes an automatic sanction, but must rather be regarded as a
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vicarious-liability action based on a presumption which can always be contested by
evidence to the contrary."

4.6 "In the present instance, the trial judges of the case considered that
Mr. Morael 'had been instrumental in prolonging the life of the company while at
the same time worsening its indebtedness' and found that the various measures taken
by this manager 'with the aim of saving at all costs a loss-making enterprise
proved inadequate •• ~, that it follows that Yves Morael cannot be deemed diligent
within the meaning of article 99 of the Act of 13 July 1967'. It thus emerges that
in the course of the proceedings the elements of proof furnished by Mr. Morael were
examined so as to ensure a fair hearing, which enabled the judges to evaluate the
justification for the action for coverage of liabilities brought by the official
receiver. In addition, the Government sees nothing to support the view that the
case of the author was not properly considered, or that the trial judges or the
appeal jUdges did not conduct the proceedings properly and fairly. We would note
in this connection that the rights of the defence were respected, the person
concerned attended the hearings, and that the procedure took place before courts
having ~.ll the guarantees of independence and impartiality required by
l'I.rticle 14 (1) of the Covenant."

4.7 With regard to the author's claim that the Court of Appeal of Douai violated
the principl~ of adversary proceedings by convicting him on the basis of elementa
that became known after submission of the court-appointed administrator's findings,
the State party notes that the author does not identify the elements in the file
that were allegedly not the subject of adversary proceedings. Furthermore, the
Court of Cassation, in its decree of 2 May 1985, explicitly dismissed this argument
when it stated that "the Court of Appeal, in determining that, at the time it
handed down its decision, the liabilities of SC~l exceeded its assets, relied upon
the elements contained in the findings &ubmitteu by the court-appointed
administrator, in which the figures are ideatical, to within a few fr~ncs, with
those of tha ~tatement of outstanding claims as ascertained on 15 FebrlJary 1983,
which was not the subject of any objection •.. the Court of Appeal thus ... did no~

ignore the principle of adversary proceedings ••• ".

4.8 With respect to the alleged violation of article 14 (2), the State party
observes that "the presumption of fault enunciated in article 99 of the Act of
13 JUly 1967 is in no way contrary to article 14, paragraph 2, of the Covenant".
In an action for coverage of liabilities, "the verdict, regardless of the amount
involved, remains commensurate with the loss suffered by the creditors and never
has the character of a financial penalty". Under no circumstances does an action
for coverage of liabilities "have .3 penal character, and acts constituting serious
errors of management do not as such constitute criminal offences. What is more,
the Public Prosecutor is not empowered to act in such a matter. Unless the court
takes up the question ex officiQ - which was not done in this case - only the
receiver may bring a petition for coverage of liabilities. But, the presumption of
innocence laid down in article 14, paragraph 2, applies exclusively to criminal
offences".

4.9 With respect to the alleged violation of article 14 (1) in conjunction with
articles 26 and 17 of the Covenant, the Statp party observes that the author has
failed to substantiate his allegations.
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5.1 In a letter dated 13 February 1987 containing - ~n accordance with rule 91 of
the provisional rules of procedure - the author's comments on the observations of
the State party, the author notes that the State party "does not contest the
admissibility of the communication" having regard to the exhaustion of domestic
remedies.

5.2 With regard to the substantiation of his grievances, the author takes issue
with most of the State party's arguments concerning the meri.ts. Above all, he
draws the Committee's attention to the fact that "article 99 of the Act of
13 July 1967 was the subject of a parliamentary debate in 1984 which led to the
adoption of the amended bankruptcy law of 25 January 1985". This new Act, which
was not applied to him, restores ordinary law in respect of the burden of proof, by
eliminating the presumption of fault on the part of company managers. That has two
consequences in his case: first, the Court of Cassation, in its ruling of
2 May 1985, did not apply the more lenient system emerging from the new law of
25 January 1985. He was thus sentenced to bear part of the company's liabilities
on the basis of a statute abandoned by the legislature less than four months
earlier; secondly, the debates both in the National Assembly and the Senate
indicate that article 99 of Act No. 67-563 was deemed to violate the principles of
"fair hearing" and "presumption of innocence", and that eminent French professors
of law and legal experts called upon to testify at proceedings under that article
considered it to be distinctly penal in character.

5.3 The author quotes extensively from the debates in the French National Assembly
and requests the Committee to take into account the criticisms voiced on that
occasion before determining t:'le scope of the concepts of "fair hearing" and
"presumption of innocence" guaranteed by the Covenant.

The following are excerpts from the debates in the National Assembly:

Mr. Robert Badinter, Minister of Justice at the time of the parliamentary
examination of article 99 and currently President of the Constitutional
Council, stated:

"Existing law is still burdened by the highly repressive influence of old
bankruptcy law. The present Act still regards [management] with suspicion.
It threatens company managers with numerous criminal penalties ••. It exposes
them to liability for covering a company's indebtedness by subjecting them to
a presumption of fault contrary to the fundamental principle of presumption of
innocence .. (National Assembly, meeting of 5 April 1984, ComEte rendu,
p. 1180)

The author then quotes article 180 of the new bankruptcy law of 25 January 1985:

"When judicial reorganization or liquidation of a body corporate reveals
that its assets are deficient, the court may - where a fault of management has
contributed to such deficiency in assets - decide that the debts of the body
corporate shall be borne, in whole or in part, jointly or severally, by all or
some of the managers, whether de jure or de factQ and whether or not they are
remunerated .....

The author adds that the law was voted without any deputy objecting to the adoption
of that text.
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5.4 With respect to the penal aspect of article 99 of the former bankruptcy law,
the author further observesl

"The action for coverage of liabilities is a complex action which is not
only intended to repair the loss suffered by creditors. It has a penal aspect
because of the serio\\sness of the financial consequences (in this instance,
3 million francs for having been head of the company for a few months), and
its accessory disqualifications."

The author then quotes from a law report by Professor Bouloc of the University of
Parisl

" Since a conviction ordering coverage of liabilities exposes the manager
to personal bankruptcy, to prohibition of performance of managerial functions,
to a procedure of jUdicial supervision or liquidation of personal property,
and even to criminal proceedings (article 132 of the Act of 1967), it cannot
be eaid that coverage of liabilities is purely and simply a civil institution
witt.out any connection with the criminal law .•. "

5.5 The author also cites the debates of the 20th Congress of the National
Association of JUdicial Auditors (Compagnie nationale des experts judiciaires en
~Qmptabilit~) in 1981, which dealt with the practical application of article 99 of
the then applicable bankruptcy law and which arrived at the following conclusion,
in.t.-e.r alia I

" ..• article 99 can be seen to institute a penalty having no connection •..
with the desire to alleviate the loss suffered by the creditorsl you
mismanaged the company placed under your direction, since you have filed for
bankrupt·f. You will ~e punished, and the punishment will serve as an
example".

He thus concludes that the proceedings against him had a dual character, of which
the criminal law aspects should be taken into consideration in relation to the
terms and principles of the Covenant, which have a scope of their OW~l independent
Qf national laws and other definitions.

6.1 Before considering the claims contained in a co~unication, th" Human ~ightR

CQmmittee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Proto~o1 to the Covenant.

6.2 The Commi~tee f~und that the parties agreed that all domestic remedies had
been exhausted. It also ascertained that the same matter was not being e~amined

under another procedure of international investigation or settlement. The
communication therefore meets the requirements of article 5 (2) of the Optional
Protocol.

6.3 With respect to the State party's conclusion that the communication shou~d be
rejected as "manifestly ill-founded", the Committee noted that article 3 of the
Optional Proto~ol provides that a communication shall be considered inadmissible if
it h (a) anonYTllOUS, (b) constitutes an abuse of the right of .3ubmission, or (c) is
incom. '8tible wi th the provisions nf the Covenant. The Committee found that t.he
authQr had made a reasonable effott to substantiate his complaints and that he
invoked specific provisions of the Covenant. Therefore, the Committee had to
eKamine the issues raised, when deciding on the merits of the c&se.
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6.4 The Committee noted tha~ both the author and the State party had already
presented numerous observations on the merits of the case. Howeve~, the Committee
dee~~d it appropriate at that juncture to limit itself, as the rules of procedure
roquired, to rUling ou the admissibility of the communication. It also noted that,
if the State party should wish to add to its earlier submission within six months
following notification of the decision on admissibility, the author of the
communication would be given the opportunity to comment thereon. If no further
submissions were received from the State party under article 4 (2) of the Optional
Protocol, the Committee would proceed to adopt its final views in the light of the
written information already submitted by the parties.

7. Accordingly, on 10 July 1987, the Human Rights Committee decided that the
communication was admissible and requested the State party, should it not intend to
submit further explanations or statements under article 4 (2), paragraph 2, of the
Optional Protocol, to so inform it, so as to enable it to arrive at an early
decision on the merits.

8. The deadline for the State party's submission of explanations or statements
under artiCle 4 (2) of the Optional Protocol expired on 6 February 1988. On
29 April 1988, the secretariat sent a reminder to the State party concerned. No
further explanation nr statement has been received from the State party. The
Committee therefore concludes, on the basis of paragraph 2 of its decision on
admiealbility, that the State party does not lntend to submit any further
explanations or statements.

9.1 The ~uman Rights Committee, having examined the merits of the communication in
the light of all the information made available to it by the parties, as provided
in article 5 (1) of the Optional Protocol, decid~s to base its views on the
following facts, which are ~ncontested.

9.2 Lhe author of the communication is a businessman and former member of the
board, and later Managing Director, of the joint-stock company "Societe anonyme des
cartonneries mecaniques du Nord". In 1973, t~e company began to experience serious
financial difficulties and a judicial administrator was appointed. After a sale of
some company assets to satisfy creditors in 1978, the company resumed operations
under a different management. Since it continuc~ to lose money, the general
meeting of shareholders appointed the author as Managing Director on 1 July 1979.
He served in that capacity until 7 December 1979, when another jUdicial
administrator was appointed. During those five months he ordered several economy
measures designed to save the company, such as closing the Paris office and
reducing the salary of the Managing Director by 33 per centl he also attempted to
reduce pe~sonnel, but this was unsuccessful owing to the partial refusal of the
Inspectorate of Employment and to strikes. During civil proceedings held on the
petition of the court-appointed administrator for an order for coverage of
liabilities, the Tribunal of Commerce of Dunkirk heard the Public Prosecutor (who
made reference to criminal proceedings then pending against the author,
subsequently acquitted of all charges by decision of the Tribunal correctionnel of
Dunkirk on 4 May 1982) and, on 7 Jul~ 1981, finding that the author had not proven
that he had been diligent in the sense of article 99 of the Bankruptcy Act, ordered
him to bear part of the company's indebtedness, as established by operations of the
procedure, in the proportion of 5 per cent, together with other members of
management, who were jointly ordered to pa1 35 per cent of the indebtedness. The
author appealed, petitioning the Court of Appeal to find that he had exercised all
due diligence during his five months as Managing Director. In its order of
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13 July 1983, the Court of Appeal of Douai, while acknowledging that the author had
taken a number of measures, held that those measures, designed to save a
loss-making enterprise at any cost, had turned out to be inadequate and that the
author had helped, as Managing Director, to prolong the life of the company while
worsening its finances. Consequently, the Court, considering that he had not
demonstra~ed that he had exercised due diligence, confirmed the lower court's
judgement that the company's indebtednes. ~ould partly be borne by its managers,
while amending it as concerns its fixing of the amount in percentages. Deciding to
take as the appropriate point for evaluating the shortfall in the company's assets
the date of 15 February 1983, when it had been definitively verified, without
challenge, at abou~ FF 30 million, the Court set the sum to be charged the author
at rr 3 million, independently of the other managers. The author then appealed to
the Court of Cassation, arguing that the Court of Appeal had erred in finding that
he had not proven due diligence and that it had based the determination of the
shortfall on elements which had not been part of the proceedings. On 2 May 1985,
the Court of Cassation rejected the ~uthor's appeal, finding that the Court of
Apppal had established the facts correctly and had based its decision on the
verification of the statement of liabilities, about which there had been no
challenge, by the parties, and ti'at consequently it hdd not disregarded the
principle of adversary proceedings. Subsaquently, article 180 of the new
Bankruptcy Act, dated 25 January 1985 (and effective as from 1 January 1986),
abolished the presumption ~f fa~1t, restoring the principle of proof of fault to
determine the responsibilities of company managers in case of losses.

9.3 The first question before the Committee is whether the author is victim of a
violation of article 14 (1) of the Covenant because, as he alleges, his case did
not receive a fair hearing with:n the meaning of that paragraph. Tho Committee
notes in this connection that the paragraph in question applies not only to
criminal matters but also to litigation concerning rights and obligations of a
civil nature. Although article 14 does not explain what is meant by a "fair
hearing" in a suit at law (unlike paragraph 3 of the same article dealing with the
determination of criminal charges), the conce~t of a fair hearing in the context of
article 14 (1) of t~p Covenant should be interpreted as requiring a number of
conditions, such as ~~Jality of arms, respect for the principle of adversary
proceedings, preclusion of gx officio reformatio in pejuB,. and expeditious
procedure. The facts of the case should accordingly be tested against those
criteria.

9.4 At issue is the application of the third paragraph of the article of the
Bankruptcy Law of 13 July 1967 that established a presumption of fault on the part
of managers of companies placed under judicial supervision, by requiring them to
prove that they had devoted all due energy and diligence to the management of the
company's affairs, failing which they could be held li~ble for the company's
losses. The author claims in this regard that the Court of Cassation had qiven too
severe an interpretation of due diligence, one that amounted to denying him any
possibility of demonstr~ting that he had exercised it. It is not for the
Committee, however, to pass judgement on the validity of the evidence of diligence
produced by the author or to question the court's discretionary power to decide
whether such evidence was sufficient to absolve him of any liability. As regards
respect for the principle of adversary proceedings, the Committee notes that to its

" k_12ffici.s2 correction worsening an earlier verdict.
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knowledge there is nothing in the facts concerning the proceedings to chow that the
author did not have the possibility of presenting evidence at his disposal or that
the court based its decision on evidence admitted without being open to challenge
by the parti.s. As to t.he author's complaint that the principle of adversary
proceedings had been ignored in that the Court of Ap.,eal had increased the amount
to be paid by the author, although the change had nol been requested by the
court-appointed administrator and had not been submitted to the parties for
argument, the Committee notes that the Court of Appeal fixed the amounts to be paid
by the author on the basis of the liabilities rpsulting from the operations of the
procedure, as the court of first instance ha~ decidedl that such verification of
the statement of liabilities had not been contested by the partiesl and that the
definitive amount, while equal to approximately 10 per cent of the company's
indebtedness, had been charged to the author individually, whereas the court of
first instance had ordered payment jointly with other managers, which might have
required the author to pay 40 per cent of the company's indebtedness in case it
proved impossible to recover the shares due fro~ his co-debtors. In view of the
above, it is to be doubted that there was an increase in the amount charged to the
author or that the prinr.iple of adversary proceedings and preclusion of ex officio
reformatio in pejus were ignored. with respect to the author's assertion that his
case was not heard within a reasonable time, the Committee is of the opinion that,
in the circumstances and given the complexity of a bankruptcy case, the time taken
by the domestic courts to deal with it cannot be considered excessive.

9.S As to the complaint that the action for coverage of liabilities brought
against the author violated the principle of presumption of innocence laid down in
article 14 (2) of the Covenant, the Committee points out that that provision is
applicable only to persons charged with a criminal offence. Article 99 of the
former bankruptcy law entailed a presumption of responsibility on the part of
company managers in the absence of proof of their diligence. But that presumption
did not relate to any charge of a criminal offence. On the contrary, it was a
presumption relating to a system of liability for ri k resulting from a person's
activities - one that is well known in private law, ~en in the form of absolute or
objective liability ruling out all evidence to the cuntrary. In the situation
under consideration, liability was established in favour of the creditor~ and the
amounts charged to the managers corresponded to the damages they had suffered and
were to be paid in order to cover the company's liabilities. The object of
article 99 of the Bankruptcy Act was to compensate creditors but it also entailed
other penalties which, however, were civil-law and not criminal-law penalties. The
provision concerning the presumption of innocence in article 14 (2) cannot
therefore be applied in the case under consideration. That conclusion cannot be
affected by the allegation that the provision of article 99 of the Bankruptcy Act
~as subsequently modified by elimination of the presumption of fault, considered
unjust from the point of view of the material settlement of liability, for this
circumstance does not of itself imply that the earlier provision contravened the
above-mentioned provisions of the Convention.

9.6 With respect to the complaints of violation of articles 26 and 17 (1) of the
Covenant, the Committee considers that the author has not demonstrated that he was
a victim of a violation of article 26, regarding equality before the law or that
the procedure followed by the French courts improperly attacked his honour and
reputation, protected by ~rticle 17.
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9.7 The Human Ri9hts Committee, actin9 under article 5, para9raph 4, of the
Optional Protocol to the International Covenant on Civil and Political Ri9h~8, is
of the view that the faots which have been put before it do not disclose any
violation of para9raphs 1 and 2 of article 14 of the Cov.nant.
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F. Communication. Hos. ~lQ/1986 and 225/1987. Earl Pratt and
Ivan Morgln y. Jamaica (Views adapted on 6 April 1989 at
tbe thirty-fifth sessign)

Submitted by: Earl Pratt and Ivan Morgan

Alleged victims: The authors

State party concerned: Jamaica

Date af communications: 28 January 1986 and 12 March 1987

Date of decision on admissibility: 24 March 1988

The Human Rights Committ,~, establIshed under article 28 of the International
Covenant on Civil and Political Rights:

Meeting on 6 April 1989,

Having concluded its consideration of COI~unications Nos. 210/1986 and
225/1987, submitted to the Committee by Earl Pratt and Ivan Morgan for
consideration under the Optional Protocol to the International Covenant on Civil
and Political Rights,

Having taken into account all written information made available to it by the
authors of the communications and by the State party,

Adopts the following:

Views under article 5. paragraph 4. of the 2Ptional Protocol

1987 are1. The authors of the communications dated 28 January 1986 and 12 March
Earl Fratt and Ivan MOrqan, two Jamaican citizens awaiting execution at
St. Catherine District Prison, Jamaica. They are represented by counsel.
claim to be victims of violations by the Govermnent of Jamaica of articles
14 of the International Covenant on Civil and Political Rights.

They
6, 7 and

2.1 On 6 October 1977, Junior Anthony Missick was shot to death. Three men were
reportedly involved in the shooting, inclUding the authors, both of whom were tried
in the Home Circuit Court at Kingston from 10 to 15 January 1979. It is alleged
that an important defence witness, Mr. C:'arence Smith, who would have provided an
alibi for Mr. Pratt, was available to give testimony when the' court hearing was
convened on Friday, 12 January 1979. He had, however, temporarily left the
premises, and when he returned, the Court had adjourned until Monday, 15 January.
On that day Mr. Smith was not present and the judge closed the case without hearing
his testimony. The jury found the authors guilty of murder and they were sentenced
to death.

2.2 The Jamaican Court of Appeal considered the authors' appeal in September,
November and December 1980. The defence argued that the trial judge "wrongly
exercised his discretion not to discharge the jury upon the disclosure of
prejudicial evidence, upon extraneous and irrelevant grounds, and upon a
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misinterpretation of the evidence". The "prejudicial evidence" challenged in the
appeal was the allegedly fortuitous statement by the chief witness for the
prosecution that Mr. Pratt and Mr. Morgan had been friends of the deceased for
about three y~ars, and that Mr. Pratt and the deceased had previously shot another
friend of theirs. This statement did not specify who had been shot or what the
consequences of the shooting had been, but left an impression with the jury that
the accused were capable of killing their own friends. It is argued that the jury
should have been discharged and a new trial ordered, as requested by the defence.
In rejer.ting the appeal, the Court of Appeal found that the directions of the trial
judge had not operated to the detriment of the appellants. In the particular case
of Mr. Morgan, the trial record shows that the only evidence against him was the
statement of one witness that he had bean with Mr. Pratt at the time of the
shooting and that he too had had a gun. The witness had not seen him actually
shoot, nor was there any evidence produced to show that the killing had been in
pursuance to a ~rior agreement. In his defence, Mr. Morgan himself had stated, by
way of alibi, that he had been with his wife and children at the time of the
killing.

2.3 The Court of Appeal did not state its reasons for rejecting the appeal until
nearly four years later, on 24 September 1984. A petition for special leave to
appeal to the JUdicial Committee of the Privy Council was dismissed on
17 July 1986. The JUdicial Committee nevertheless expressed the view that it wt1
disgraceful that some nine years had elapsed since the alleged offence and seven
years since conviction before the matter came before it. In particular, the
Judicial Committee thought that the delay by the Court of Appeal of Jamaica in
issuing a written judgement, almost four years from the date of the hearing, was
inexcusable and must never occur again, especially not in a capital penalty case.
The Judicial Committee of the Privy Council expressed grave misgivings about this
delay and pointed out that this could be the sourc~ of grave injustice and possibly
constitute inhuman and degrading treatment. It is claimed on behalf of the
authors tnat such "inexcusable delay" constituted cruel and inhuman treatment in
that, between 1980 and 1984, they could not pursue their petition for special leave
to appeal to the Privy Council because such a procedure was not possible without
the written judgement of the Jamaican Court of Appeal. Moreover, during all this
period they were detained in that part of the prison reserved for convicted persons
awaiting execution.

2.4 On 13 February 1987, a w&rrant was issued for the execution of Mr. Pratt and
Mr. Morgan to take place on 24 February 1987. A stay of execution was granted for
b~th men on 23 February 1987. They were notified of the stay only 45 minutes
before the executions were to take place.

3. In the case of Mr. Pratt, the Human Rights Committee had, by interim decision
dated 21 July 1986, inter alia, requested the State party, under rules 86 and 91 of
the Comm1ttee's rules of procedure, not to carry out the death sentence against the
auth~r befure the Committee had had an opportunity to consider further the question
of the admissibility of the communication and to provide the Committee with several
clarifications concerning the judici61 remedies available to the author. By
.:nbmiss1on dated 18 November 1986, the State party provided the clarifications
Bought by the Committee.

4. Under cover of a letter dated 20 March 1987, the authors' representative
submitted further information. In particular, he argues: (a) that the delays in
the jUdicial proceedings against the authors constitute a violation of the right to
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be heard within a reasonable time; (b) that the authors have been subjected to
cruel. inhuman and degrading treatment by reason of such delay and also b~' reason
of having been confined to death row since their conviction and sentence in
January 1979; (c) that service o~ a warrant for their execution would amount to an
arbitrary deprivation of life; and (d) that the Court of Appeal's failure to
provide a written judgement within a reasonable time constitutes a breach of
section 20 of the Constitution of Jamaica and is contrary to the Court of hppeal's
duty to give reasons for an important decision and, accordingly, contrary to
principles of natural justice.

5. By decision dated 24 March 1987 concerning the communication of Mr. Morgan,
the Human Rights Committee transmitted the communication to the State party,
requesting it, under rule 91 of the provisional rules of procedur.e, to provide
information and observations relevant to the question of the admissibility of the
communication and, under rule 86 of the rules of procedure, not to carry out the
death sentence against Mr. Morgan before the Committee had had the opportunity to
render a final decision in the case. By further decision under rule 91 dated
8 April 1987, concerning the communication of Mr. Pratt, the Committee decided to
transmit the additional information to the State party and to request it to
clarify: (a) how long it would normally take the Court of Appeal to produce a
written judgement in appeals against convictions for a capital offence; and (b) why
the Court of Appeal did not provide a written judgement until three years and nine
months after rejecting the author's appeal. As in the case of Mr. Morgan, it
requested the State party, under rule 86 of the provisional rules of procedure, not
to carry out the death sentence against the author until it had had an opportunity
to render. a final decision in the case.

6.1 In two submissions under rule 91 dated 4 and 10 June 1987, jointly relating to
communications 210/1986 and 225/1987, the State party replied to the questions
posed by the Committee in its decision of 8 April 1987, referred to in paragraph 5
above, and objected to the admissibility of the communications on a number of
grounds.

6.2 With regard to the first question posed by the Committee, it explained that:

"It is established practice of the Court of Appeal to endeavour to hand down
judgements in criminal cases in the term in which the appeal is heard, or at
the very latest, during the next term. This means that judgements or reasons
for judgements are normally available within three months of the hearing of
the appeal."

With regard to the second question, it stated that:

"[Oln November 12, 1980, the application for leave to appeal by Earl Pratt and
Ivan Morgan came up for hearing before the Court of Appeal. The application
was refused and the Court promised to give written reasons at a later date.
Regrettably, owing to an oversight, the papers in the case were co-mingled
with completed case files. It was not until the summer of 1984 that it was
brought to the attention of the judge who was to prepare the written judgement
that the reasons for judgement were outstanding, and he then attended to the
matter."

-224-



6.3 The State party rejects to the authors' contention that the delays in the
judicial proceedings in their cases constitute a violation of the right to be heard
within a reasonable time. It argues that, during the three years and nine months
between the Court of Appeal's judgement ~~d the delivery of its written decision,
it would have been open to the authors or to their counsel to apply to the Court of
Appeal for the written judqement; had they done so, the Court would have been
obliged to provide it. According to the State party, the responsibility of the
accused for asserting his rights is an important factor in considering an
allegation of breach of the right to trial within a reasonable time. Since the
authors are said not tc have asserted their rights, the State party contends that
article 14, paragraph 3 (d), of the Covenant, which it sees as being coterminous
with section 20, paragraph 1, of the Jamaican Constitution, has not been violated.
The State party further denies that delays in the judi~ial proceedings concerning
the authors constitute cruel, inhuman or degrading punishment in violation of
article 7 of the Covenant, or that service of a warrant for the execution of the
authors would amount to ~n arbitrary deprivation of life.

6.4 The State party further contends that the authors' communications are
inadmissible because they have failed to exhaust domestic remedies, as required by
article 5, paragraph 2 (b), of the Optional Protocol. It points out that in
respect of the authors' complaints - breach of the right to trial without undue
delay and breach of the right to protection against subjection to torture or cruel,
inhuman or degrading treatment - it would have been open to the authors to apply to
the Supreme Court for redress alleging ~reaches of these fundamental rights
protected by sections 17 and 20, paragraph 1, of the Jamaican Constitution.

7.1 In their comments dated 29 October 1987, the authors contend that their
allegations are well-founded, and that they have indeed exhausted all available
legal remedies. They refer to the decision of the Judicial Committee of the Privy
Council in NQel Riley et al. v. the AttQrney-Gen~ (1981), where it was decided
by a majQrity ~3/2) that whatever the reaSQns ftr, or length Qf, delay in executing
a sentence of death lawfully impQsed, the delay can afford nQ grQund for hQlding
the executiQn tQ be in contraventiQn Qf sectiQn 17 Qf the Jamaican Constitution.
Accordingly there are no grounds upon which an applicatiQn by ~ay Qf constitutiQnal
motion tQ the Supreme CQurt Qf Jamaica CQuld successfully be brQught. Any such
motion must inevitably fail and be decided against the applicantsl in consequence,
this is nQt a domestic remedy available to the applicants. On 17 July 1986, the
JUdicial Committee Qf the Privy CQuncil refused the applicants' petition fQr
special leave to appeal.

7.2 In a further submission under rule 91 dated '7 February 1988, the authors
provide additional information cQncerning the alleged violatiQn of ex·tiele 14 of
the CQvenant tQ the effect that they were not given a fair trial and were denied
the oppQrtunity tQ establish their innQcence. They claim that during the trial the
principal prQsecutiQn witness was questiQned by the juoge, to whom he answered that
Mr. Pratt had shQt a person other than the victim; thereafter the judge not Qnly
asked the shQrthand writer to repeat this prejudicial ~vidence but proceeded to
hear the submissions Qf the lawyer on this evidence in the presence of the jury.
Thus it was impossible for the jury to ignQre the above-mentioned prejUdicial
evidence again3t Mr. Pratt and, by associatio~t Mr. Morgan. Furthermore, since the
lawyer made his submissions in the presence of the jury immediately after the
questioning Qf the witness by the judge, this highlighted the prejUdicial nature of
this piece of evidence in the eyes Qf the jury. It is argued that the extent of
the prejudice was such that the judge could nQt redress the balance in his summing
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up: in any event, he declined to do so. The authors consider this to be bias on
the part of the judge against them. According to the authors, another example of
the judge's bias was his refusal to confirm to the jury that they were of previous
good character. They submit that tIds evidence should have beel1 accepted. Finally
they argue that they were poorly defended. In particular, they claim that it was
wrong for Mr. Pratt's counsel, ~ ••~le waiting for the arrival of a vital alibi
witness who would testify that Mr. Pratt was elsewhere at the time of the murder,
to decide to close the case at this point and to 60 inform the Cour~. This is said
to be buttressed by a statement of the Court of Appeal which, in refusing an
application to call new alibi evidence, criticized Mr. Pratt's cou'Asel as followsl
" •.• it is clear th~t this was not a case of the witness not being available •••
Indeed, we formed the view that counsel at the trial had chosen to close his case
and to take a calculatad chance".

7.3 For the above reasons, the authors claim that they were effectively denied the
opportunity to have their innocence established. They refer in this conte~t to
resolution 1984/50 on "Safeguards guaranteeing protection of the rights of those
facing the death penalty", adopted by the Economic and Social Council on
25 May 198~, and in particular safeguard No. 51

"l.:l\pital punishment may only be carried out pursuant to a final judgement
ref::"t"~ad by a comJ:letont co",,,· after legal process which gives all possible
sai'::';l;lJ:il'ds to ensure a fair trial, at least equal to those contained in
articla 14 of the International Covenant on Civil and Political Rights,
including the right of anyone suspected of or charged with a crime for which
capital punishment may be imposed to adequate legal asrlstrnce at all stages
of the proceedings."

8. On 23 February 1988, a second warrant was issued for the execution of the
authors on 8 March 1988. By telegr~n dated 24 February 1988 addressed to the
Jamaican Deputy Prime ~:nister and Minister for Foreign Affairs, tho Chairman of
the Human Rights COf.lIl1J.t.t.ee rei terat~d the Committee I s request for" a stay of
execution in conformity with its decisions of 24 March and 8 April 1987. A second
stay of exec ~tion was granted for both men on 1 March 1988.

9.1 Before considering any claims in a communication, the Human Rights Committee
must, in accordance with rule 87 of its provisional rules of procedure, decide
whether or not it is admissible under the Optional Protocol to the Covenant.

9.2 Having considered that communic~tions No. 210/1986 and No. 225/1987 refer to
the same events said to have taken place in Jamaica since October 1977 and can thus
appropriately be dealt with together, the Committee decided on 24 March 1988 to
deal jointly with these communications, pursuant to rule 88, paragraph 2, of its
provisiunal rules of procedure.

9.3 The Committee has ascertained, as it is required to do under article ~,

paragraph 2 (a), of the Optional Protocol, that, although the authors' cases were
considered by the Inter-American ~ommission 00 Human Rights, they are no longer
being examined under another procedure of interrational investigation or settlement.

9.4 With regard to the State party's contention that the authors had failed to
exhaust domestic remedies because they would still be able to submit their case to
the Supreme Court of Jamaica, the Committee noted that the allegations relating to
violations of articles 14 and 7 of the Covenant were inextricably mixed and that,
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in so far as article 14 was concerned, available remedies had been exhausted.
Accordingly, the Committee was unable to find that the authors had failed to comply
with the requirements of article 5, paragraph 2 (b), of the Optional Protocol.

10. On 24 March 1988, th. Human Rights Committee therefore decided that the
communications were admissible.

11.1 In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 19 August 1988, the State party notes that inasmuch as the authors'
allegation concerning a violation of artic1~ 6 is concerned, the Committee's
decision on admissibility suggests that this claim is no longer under consideration
by it. With respect to the alleged violations of articles 7 and 14, it reiterates
its arguments outlined in paragraph 6.4 above and comments on the authors'
contentions in paragraph 7.1 above. Concerning the argument that any
constitutional motion in their case would inevitably fail because of the precedent
set by the Pt'ivy Council's decision in Riley y. th, Attorney-General, it points out
that the requirement of eXhaustion of 10mestic remedies was adopted by consensus by
the States parties to the Optional Protocol, and that in the circumstallces of the
case, the requirement ~an"ot be deemed to have been met or waived for the reasons
advanced by the authors. The only qualification, in article 5, paragraph 2 (b),
in fine, that the general rule shall not apply "where the application of the
remedies is unre~sonably prolonged", is said to be inapplicable to the case.

11. 2 Tho State party rejects the argument that "an application to the Supreme
Court, in respect o~ section 17 of the Jamaican Constitution, m~Jt inevitably fail
by reason of the Privy Council's deciwion in Riley's case". It contends that while
it is true that the doctrine of precedent is generally applicable, it is equally
true that this doctrine may be set aside on the grounds that a previous decision
had been arrived at ~incuriam (through inadvertence). Thus, it would be open to
the authors to argue that the decision in Siley v. the Attorney-General was the
result of inadvertence, especially in the light of the dissentinq npinionr given by
Lord Scarman and Lord Brightman. For this reason, the State p~rty contends that
there are no grounds for disregarding its contention that thtt cORlIllunications are
inadmissible in so far as they relate to article 7.

11.3 With respect to the alleged violation of article 14, tne State party refers to
"curious aspects" in the way in which the Committeu' r ~'ecision on admissibility
addresses this issue and its earlier submission that the commurications are
inadmissible because of non-exhaustion uf domestic reme~ies because the authors did
not avail themselves of tne remedies provided for.in seccion 20 ot the Jamaican
Constitution. It submits that since the authors had nc·t complained about the
non-availability of remedies in this respect, one should have expected the
Committee to declare the communication inadmissible for non-exhaustion of domestic
remedies. It describes the Committee's argumentation as "unreasoned" and affirms
that the Committee's conclusion that domestic remedies had been exhausted in
relation to article 14 rests on the simple assertion that "the allegations relating
to violations of articles 14 and 7 of the Covenant are inextricably mixed and tha\,
in so far as article 14 is concerned, available remedies have been exhausted".

11.4 According to the State party, the latter argument iSI

"unreasonable and unreBsoned because, firstly, the [Committee's] decision does
not identity the basis for the supposed principle that if the allegations
relating to articles 14 and 7 are inextricably mixed, local remedies have for
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that roason been exhausted, secondly, assuming the validity of any such
principle (which the State party does not believe to exist), the decision
proceeds by way of assertion rather than reason in that it does not offer any
reason for, or illustration of, the 'inextricable mixture', in short, it does
not show how the different allegations relating to these separate articles are
, ine.tr icably mixed' •"

11.5 ~~e State party thus concludes that the Committee's decision on admissibility
is "unwarranted and without foundation" and reiterates that it considers the
allegations relating to a violation of article 14 to be inadmissible for
non-exhaust.ion of domestic remedies.

12.1 The Human Rights Committee has considered the present oommunicatione in the
light of all the information made available to it by the parties, as provided in
article 5, paragraph 1, of the Optional Protocol.

12.2 The Committee has taken note of the State party's contention that with
respect to the alleged violations of articles 7 and 14, domestic remedies have not
been exhausted by the authors. It takes the opportunity to expand upon its
admissibility findings.

12.3 The State party has contended that the Committee has no discretion in the
application of the local remedies rule (save that the remedy is unacceptably
prolonged), in the sense that where local remedies are not exhausted it must
declare a communication inadmissible. This is correct in principle, but the
Committee necessarily has to determine whether there are effective local remedies
left for an author to exhaust. That the local remedies rule does not require
resort to appeals that objectively have no prospect of success, is a well
established principle of international law and of the Committee's jurisprud&nce.

12.4 The Committee has taken due notice of the State party's argument that a
constitutional motion filed Qn behalf of the authors in the SQpreme Court of
Jamaica is not bound to fail simply because of the preced~nt set by the judgement
of the JUdicial Committee of the Privy Council in the cas~ of Riley v. the
Attorney-General, and that the authors could have argued that the said judgement
had been arrived at per incuriam.

12.5 A thorough consideration of the judgement of the Privy Council 1n the case of
Riley does not lend itself to the conclusion that it was arrived at per incuriam.
This judgement explicitly endorses the conclusion of the Privy Council in another
case concerning chapter three of the Jamaican Constitution, AI where it t~d beon
argued that this chapter proceeded on the assumption that "the fundamental rights
which it covers are already secured to the people of Jamaica by existing law", and
that "the laws in force are not to be subjected to scrutiny in order to see whether
or not they conform to the precise terms" of the provisions in chapter three. And
while it is true that Lord Scarman and Lord Brightman dissented from the majority
opinion, they did acknowledge that the constitutional remedy was only available
where there was no other adequate redress. In these circumstances, authors'
counsel was objectively entitled to take the view that. on the basis of the
doctrine of precedent, a constitutional motion in the cases of Mr. Pratt and
Mr. Morgan would be bound to fail and that there thus was no effective local remedy
still to exhaust.'
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12.6 Section 20, paragraph 1, of the Jamaican Constitution ~uarantees the right to
a fair trial, and section 2S provides for the implementation of the provisions
guaranteeing the rights of the individual. Section 25, paragraph 2, stipulat••
that the Supreme Court has judsdiction to "hear and determine applications" but
adds, ln fine, the following q~alificationsl

"Provided that the Supreme Court shall no", exercise its powers under this
subsection if it is satisfied that adequate means of redress for the
contravention alleg&d are or have been available to the person concerned
under any other law."

In the view of the Committee the authors had means of redress available for the
alleged breach of their right to a fair trial by appealing to the Jamaican Court of
Appeal and by petitioning the Judicial Committee of the Privy Council for special
leave to appeal. Their case thus falls within the scope of application of the
qualification in section 25, paragraph 2, further confirming that no furth.r ~ocal

remedy would have been availAble by way of constitutional motion.

12.7 For the reasons indicated above, the Committee is not satisfied that a
constitutional motion would constitute an effective remely for the author. within
the meaning of article 5, paragr&ph 2 (b), of the Optional Protocol. It therefore
concludes that there is no reason to revise its decision on admissibility of
24 March 1988.

13.1 With respect to the alleged violation of article 14, there are two questio~.

before the Committee I first, whether consideration of issues relating to legal
representation and the availability of witnesles amounted to a violation of the
guarantees for a fair triall and second, whether there was undue delay 1n the
appeal process. The Committee has considered the information before it in
connection with the trial in the Home Circuit Court of Kingston and the subsequent
appErals.

13.2 As to the first issue under article 14, the Commlttee note. that legal
representation was available to the authors. Although p.rlons Dvail1nq th.ms.1ve.
of legal representation pro~ided by the State may often feel they would have b.en
better represented by & counsel of their own choosing, this is not a matter that
constitutes a viOlation of article 14, paragraph 3 (d), by the State party. Nor is
the Committee in a position to ascertain ~bether the failure of Mr. Pratt's lawyer
to insist upon call1ng the alibi witness before the case was closed was a matter of
~rofes8ional judgement or of negligence. That the Court of Appeal did not it~e1f

insist upon the calling of this witness is not in the view of the Committee a
~iolation of article 14, paragraph 3 (e), of the Covenant.

13.3 As to the second issue under article 14, the Committee has noted that the
delays in the judicial proceedings in the authors' cases constitute a violation of
their rights to be heard within a reasonable time. The Committee first notes that
article 14, paragraph 3 (c), and article 14, paragraph 5, are to be read togeth~r,

so that the right to review of conviction and sentence must be made available
without undue ~elay. In this context the Committee recalls its general comment on
article 14, which stipulates, inter alia, that "all stage. [of judicial
pror.eedingsl should take place without undue delay, and that in order to make this
right effective, a procedure must be available to ensure that the trial will
pro~eed without undue delay, both in first instance and on appeal".
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13.4 Thti State party has contended that the time span of three years and nine
months between the dismissal of the authors' appGal and the delivery of the Court
of Appeal's written jUdgement W4~ attributable to an oversight and that the authors
should have asserted their right to receive earlier the written judgement. The
Committee considers that the responsibility for the delay of 45 months lies with
the judicial authorities of. Jamnica. This responsibility is neither dependent on a
request for production by the accused in a trial nor 18 non-fulfilmont of this
responsibility excused by the absence of a request from the accuso~. The Committee
further observes that the Privy Council itself described the delay as inexcusable
(see para. 2.3 above).

13.5 In the absence of a written judg9ment of the Court of Appeal, the authors
~ere not able to proceed to appeal before the Privy Council, thus entailing a
violation of article 14, paragraph 3 (c), and article 14, paragraph 5. In reaching
this conclusion it matters not that in the event the Privy Council affirmed the
conviction of the authors. The Committee notes that in all CBses, and especially
in capital cas~s, accused persons are entitled to trial and appeal without undue
delay, whatever the outcome of those judicial proceedinqs turns out to be.

13.6 There are two issues concerning article 7 before the Committee I the first is
whether the excessive delays in judicial proceedings constituted not only a
violat.lon of article 14, but "cruel, inhuman lAnd degrading treatment". The
possibility that such a delay as ocourr.d in this case could constitute cruel and
inhuman treatment was referred to by the Privy Council. In principle prolonged
jUdicial proceedings do not aer aB constitute cruel, inhuman or degrading treatment
even if they can be a ROUrCft of mental strain for the convicted prisoners,
However, the situation could be otherwise in cases involving capital punishment and
an auessment of the cj,rcumstances of each case would be necessary. In the present
cases the Committee does not find that the authors have sufficiently substantiated
their claim that delay in jUdlcial procoedings constituted for them cruel, inhuman
and dagrading treatment under article 7.

13.7 The second issue un~er Article 7 concerns the issue of warrants for execution
and the notification of the atay of execution. The issue of a warrant for
execution necessarily causes intense anguish to the individual concerned. In the
r~thors' cBse, death warrants were issued twice by the Governor General, firbt on
13 February 1987 and again on ~J February 1988. It is uncontested that the
decision to grant a first stay of execution, taken at noon on ~3 February 1907, was
not notified to the aathors until 45 minutes before the scheduled time ef the
execution on ~4 Febr~ary 1987. The Committee considers that a delay of c~ose to
20 hours from the time the stay of execution was granted to the time the authors
were removed from their death cell constitutes cruel and inhuman treatment within
the meaning of article 7.

14. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
Cif the view that t)'1. facts as found by the Committee disclose violations of the
Covenant with respect tOI

(a) ArtiCle 7, because Mr. Pratt and Mr. Morgan were not notified of a stay
of execution granted them on ~3 Februar~' 1987 until 45 minutes before their
scheduled execution on ~4 February 1987;
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(b) Article 14, par~~raph 3 (c) in conjunction with patagraph 5, becaule the
authors were not tried without ~ndue delay.

15. It is the view of the C~~nitte. that, in capital puni.hment ca••• , Stateo
parties have an imperative dut~ to observe rigorously all the guarantee. for a fair
trial .et out in article 14 of the Covenant. Although in this case article 6 is
not directly at iSlue, in that capital punishment il not plr II unlawful und.r the
Covenant, it should not be imposed in circumstances where there have been
violatior.s by the State party of any of itl obligations under the Covenant. The
Committee is of the view that the victims of the violations of articles 14,
paragraph 3 (c), and 7 are entitled to a remedy, the necessary prerequisite in the
particular circumstances is the commutation of the sentence.

Notol

AI Diroctor of Public Prolecution y. Nalralla (1967) 2 All ER 161.
Chapter III of the Jamaican Constitution concerns the rights of the individual.
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G. ~QlLNg. 21D/19D6, Bendrika. S. YOB v~ The Netherl~n~i

(yiews adopted on a2 Mlrcb 19U9 At tb' thirty-Ciftb Gesiion)

Submitted byl Hendrika S. Vos (represented by
M. E. Diepstrateu)

Alleged ¥ictiml The author

State party cQncernedl The Netherlands

Qate Qf CQmmunicationl 23 December 1986 (date of initial letter)

Date Of decision on admisgibilityl 24 March 1988

The H~IQ Rights CQmmittee, established under article 28 of the International
Covenant on Civil and Political Rights,

Maltin; on 29 March 1989,

Ha¥ing cQnclude4 its consideration of communicatiQn No. 218/1986, submitted to
the Committee by Hendrika S. Vos under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken ~ Account all written information made available to it bV the
author of the communication and by the State party,

A40ptg the following:

Views ynder article 5, paragraph 4. of the OptiQnal Protocol.

1. The author of the communication (initial letter dated 23 December 1986 and
subsequent letters dated 5 and 26 March 1987 and 3 J~nuary • J89) is
Heudrika S. Vos, a citizen of the Netherlands, reaiding in that cQuntry. She
claims to be a victim of a violation of article 26 of the International Covenant on
Civil and Political Rights by the Government of the Netherlands. She is
represented by counsel.

2.1 The author states that since 1 October 1976 she had received an allowance from
the New General Trade Association under the General Disablement Benefits Act (AAW),
but that in May 1979, following the death of her ex-husband (from whom she had been
divorced in 1957), payment of the disability allowance was discontinued, in
accordance with article 32, subsection 1 (b), of AAW, bel se she then became
entitled to a payment under the General Widows and Orphans Act (AWW). Undor thA
latter, she receives some 90 guilders per month less than she had been receiving
under AAW.

~ The text oC an individual option Hubmitted by Messrs. Fr~ncisco Agullar
I1rbina and BertH Wennergren is appended.
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2.2 The author states that she first challenged the deci.ion ot the F~w aeneral
Trade Association before the Arnhem Appeal. Court, but her claim of being a victim
of discrimination was rejected on 10 March 1980. Thereupon, .he lodged an
objection with the same Appeals Court, which rejected it a. unfounded by deaision
of 23 June 1981. A further appeal was taken to the Central Appeal. COUlt in which
the author invoked the direct application of article 26 of the Covenane. The court
decided a9ainst her claim on 1 November 1983. Th~. dome.tic remedie. are .aid to
be exhausted.

2.3 The author had argued before the Netherlands Court. that, wherea. a disabled
man whose (former) wife dies retains the right to a disability allowance,
article 32 of AAW make. an improper distinction according to .e., in that a
disabled woman whose (fo~mer) husband dies doe. not retain the right to a
disability allowance. Subsection 1 (b) of this article provides!

"1. The employment disability benefit will be withdrawn when!

" •••

"(b) a woman, to whom this benefit has been granted, become. entitled to
a widOW'S pension or a temporary widOW'S benefit in compliance with the
General Widows and Orphans Law."

In her specific case she claimed that the application of the law wa. particularly
unjust because she had been divorced fEom her husband for 22 year. and had been
providing for her own support when she bec.me di.abled. Thus she claims that she
should be treated primarily as a disabled persOA and not a. a widow.

2.4 In rejecting the author's claim that she is a victim of discrj~nination under
article 26 of the Covenant, the Central Appeals Court, in its decision of
1 November 1983, statedl

"From the wording of these two articles (articles 26 and 2 0,; of the
Covenant), taken conjointly, it is apparent that artic~e 26 is not solely
applicable to the civil and political right3 that are recognized by the
Covenant. In answer to the question whether this article is also of
significance in connection with a social security right, as in dispute here,
the Court expresses the following consideration!

"In addition to the Covenant on Civil and Political Rifjhts, the
International Covenant on Economic, Social and Cultural Rights was con~luded

at the same time and place. The Court is of the opinion that the text and the
import of the two Covenants under considelation here, and the intentions of
the States involved therein, must be taken conjointly, because from the
history of the conclusion of these Covenants it is apparent that the initial
plan to conclude " single ~ovenant was abandoned on the grounds that economic,
social and cultural rights - in contrast to civil and political rights - can
generally speaking only gradually be realized by means of legislation and
other executive measures. That the States involved in those Covenants proceed
from this distinction is also apparent from the fact that the Covenant on
Economic, Social and Cultural Rights merely provides for a so-called reporting
system with respect to the fulfilment of the rights recognized the1 \ whereas
the Covenant on Civil and Political Rights also includes an inttir-St~~e

complaints system (regulated in ~rticle 41 et seg. of the Cove~ant) and an
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individual complaints system (regalated in the Optional Protocol to the
Covenant). Distinguishing criteria connected with existing social structures
which appear also in social se~urity regulations and which are possibly to be
regarded as discriminatory, such 8S man/woman and married/single, can only
gradually be done away with by means of legislation ••• On the basis of the
foregoing, the significance of article 26 of the In~ernational Covenant on
Civil and Political Rights in connuction with a social security right as in
dispute here must be denied."

2.5 The author claims that the Central Appeals Court incor.rectly interpreted the
scope of article 26 of the International Covenant on Civil and Political Rights and
asks the Committee to find that th~ cessation of the payment to her of an AAW
allowance wal a form of discrimiuation based on sex and marital status in
contravention of article 26 of the Covenant.

3. By its decision of 18 March 198'1, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned, requesting :h.formation and Observations
relevant to the question of the admisaibility of the communication.

4. In its submission dated 25 June 1987, lhe State party reserveo the right to
submit ob.ervations on the merits of the c~mmunicationwhich might turn out to have
an effect on the question of admissibility. ror this reason the State party
suggested that the Committee might decide to join the question of the admissibility
to the examination of the merits of the communication.

S. Tbe author'. deadline for co~mants on the State party's submission expired on
4 Sept~mber 1987. No comments were rsceived from the author.

6.1 Before con.idering any claims in a communication the Human Ri9hts Committee
~Jt, in accordance with rule 87 of its provisional rules of procedure, decide

wnether or not it is admissible undpr the Optional Protocol to the Covenant.

6.2 Article S, paragrap~ Z (a), of th~ Optional P~~Locol precludes the Committee
from considering a ~o~nunication if. the same matter is being examined under another
procedure of international investig~tion or settlement. In this connection the
Committee ascertained that the s~e matter was not being ex~ined under anoth~r

procedure of international investigation or settlement.

6.3 Article 5, paragraph 2 (b), of the Optional Protocol precludes the Committee
from considering a communication unless domestic remedies have been exh8usted. In
this connection the Committee notod that the author's statement that domestic
remedies had been exhauste~ remained uncontested.

7. On 24 March 1988, the Human Rights Committee therefore decided that the
communication was admissible. In ~ccordance with article 4 (2) of the Optional
Protocol, the State party was requested to submit to the Committee, within six
months of the date of transmittal to it of the decision on admissibility, written
explanations or statements clarifying the matter and the measures, if any, that may
have been taken by it.

8.1 In its submission under articl~ 4, paragraph 2, of the Optional Protocol,
dated 28 October 1988, the State party, before discussing the merits of the case,
points out that it has taken note of the views of the Co~ittee in communications
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CCPR/C/29/D/172/19S4, CCPR/C/29/D/180/19S4 and CCPR/C/29/D/182/1984 with respect to
the applicability of article 26 of the Covenant in the field of social security
rights and that it reserves its position, notwithstanding the fact that this aspect
is not addressed in its submission.

8.2 In discussing the merits of the case, the ~tate party elucidates first the
relevant Netherlands legislation as followsr

8.3 "Netherlands social security legislation consists of employee insurance
schemes and national insurance schemes, as employee insurance schemes are not of
relevance to the present case, they will be dis~e?arded. The aim of national
insurance schemes is to insure all residents of the Netherlands against the
financial consequences of certain contingencies. The national insurance schemes
concerning survivors, old age and long-term disability guarantee payment of a
benefit related to the statutory minimum wage. The entitlements concerned are
grosA benefits. They are set at such a level that, after tax and social insurance
premiums have been deducted from them, net benefits ~re sufficient to enable the
beneficiary to subsist."

8.4 "The AAW of 11 December 1975 created a national insurance scheme concerning
long-term disability, under the terms of the Act, anybody who has been disabled for
longer than one year is entitled to a basic benefit. If the ~eneficiary was
employed fUll-time before becoming unfit for work, full benefit is paid (equivalent
to tha subsistence minimum). If the beneficiary is only partially disabled, the
benefit is reduced proportionately, the amount of banefit payable is also based on
the number of hours per week worked before the beneficiary became disabled. If the
amount of AAW benefit payable is less than the subsistence minimum, as will often
be the case if th~ claimant is only partially disabled or was working part-time
before becoming disabled, supplementary benefit can be paid under the National
Assistance Act (ABW) or Supplements Act (TW)."

8.5 "The AWW of 9 April 1956 created a national insurance scheme which entitles
widows and orphans to receive benefit related to the statutory minimum wage if
their husband or father dies. The rationale underlying the Act is that after a
married man die. his widow may well have insufficient means of subsistence. At the
time when the Act was passed, it was felt that, if there were good reasons Why the
widow should not be expected to earn her own living (for example, because 1he still
had children to look after ')r because she was too old), it was desirable to pay her
benefit. In some cases, women are eligible for the AWW benefit even if they have
been divorced from the deceased."

8.6 "At the time when the General Widows and Orphans Act was passed, it was
customary for husbands to act as bread-winners for their families, and it was
therefore desirable to make financial provision for dependants in the event of the
bread-winner'. premature death. In recent years more married women have been going
out to work and households consisting of unmarried people have increasingly been
granted the same status as traditional families. This being so, the Government has
been studying since the early 1980s ways of amending the AWW, one of the questions
being examined is whether the privileged position enjoyed by women under the Act is
still justified nowadays."

8.7 "It is too early to say what provisions the future Surviving Dependants Act
will contain. As the Netherla~ds is a member of the European Community, it will in
all events comply with the obligations arising from d European Community directive
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which is currently in preparation concerning sexual equality with regard to
provision for survivors; it is expected to be many years before the directive
enters into force. However, it is possible that the Netherlands Government may
make proposals for new legislation on survivors before the European Community
directive is finallzeCl."

8.8 "In a social security system, it is necessary to ensure that individuals do
not qualify for more than one benefit simultaneously under Clifferent social
insurance acts, when each such benefit is intendeCl to provide a full income at
subsistence level. The various relevant acts therefore contain provisions
governing entitlements for the eventuality of overlapping entitlements. The clause
of which Mrs. Vos complains - article 32, subsection 1 (b), of the AAW - falls into
this category. The legislature haCl to Clecide whether claimants who were entitled
to benefits under both the AAW and the AWW should receive benefits under the one or
the other, and it was decided that in such cases the AWW benefit should be paid.
The decision to opt for a rule on concurrence as laid down in article 32,
subsection 1 (b), of the AAW is based, inter alia, on practical ~onsiderations with
a view to the implementation of the legislation. It is necessary, for example, to
avoid the necessity of entering the person concerned in the records of two
different bodies responsible for paying benefits and to avoid having to levy income
tax in arrears on income from two separate sources."

8.9 "From the point of view of widows, it is, generally speaking, more
advantageous to receive AWW than AAW; if the legislature had decided that the AAW
benefit should have precedence over the AWW benefit, many widows would have been
worse off, because in most cases the AWW benefit exceeds the AAW benefit payable to
married women. This is because most married women have worked part-time and
therefore receive only a partial AAW benefit in the event of long-term disability.
This is not to say that the rule on concurrence which gives precedence to the AWW
is always advantageous to all widows: it merely benefits the majority of them.
Cases are conceivable in which the award of the AWW benefit instead of the AAW
benefi t leads to a slight fall in income. This is evidently so in the case of
Mrs. Vos."

8.10 "However, the fact that, in a particular case, the application of article 32,
subsection 1 (b), of AAW leads to a disadvantageous result for a particular
individual is irrelevant for purposes of assessing whether a form of discrimination
has occurred which is prohibited by article 26 of the International Covenant on
Civil and political Rights. In this connection, reference may be made to the
Committee's decision in case No. 212/1986 (P.P.C. v. Tbe Netherlands), i~ which it
was found, inter alia, that the scope of article 26 does not extend to differences
of results in the application of common rules in the allocation of benefits." AI

8.11 Lastly, the Netherlands Government observes that in the course of the review
of the AWW (paras. 8.6 and 8.7), explicit consideration was given to the problem of
overlapping entitlements undel.- AAW and AWW.

9.1 With regard to the author's specific complaint in relation to article 26 of
the Covenant, the State party contests the contention of Mrs. Vos "that article 32,
subsection 1 (b), of AAW discriminates unjustifiably between the sexes, because a
disabled man whose wife (divorced or otherwise) dies retains his right to
disablement benefit whereas a disabled woman whose husband (divorced or otherwise)
dies forfeits hers. The difference in position between a disabled widow and a
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disabled widower can be explained as follows. The provision which is made fcr
survivors is not available to men, and the problem of overlapping of benefits
therefore does not arise. Pre~~sely on account of the fact that a disabled man
cannot be eligible for AWN benefit and that the death of his wife therefore does
not affect his AAW benefit, it is impossible to compare the rules of concurrence."

9.2 "By way of illustration of the relative discrimination in favour of women,
which is inherent in the AWN rules, the Netherlands Government would observe that
the favourable treatment which women receive in the Netherlands under AWN has led
some people to suggest that the Act discriminates against men. This is one of the
reasons why a review of AWW is under consideration. Be that as it may, this is not
the point of Mrs. Vos's complaint. In any case, it should be concluded that the
cases to which the applicant refers are not cases which require equal treatment on
the basis of article 26 of the Covenant."

10.1 In her comments, dated 3 January 1989, the author reiterates her view that the
application of article 32, subsection 1 (b), of the General Disablement Act (AAW)
violates article 26 of the Covenan~. She also argues that, provided article 26 is
found relevant, then it must be acce~ted that it has direct effect from the moment
the International Covenant on Civil and Political Rights came into force. Although
she acknowledges that not every inequality constitutes unlaWful discrimination, she
contends that since 1979 any existing inequ~lity in the field of social security
can be examined on the basis of article 26 of the Covenant.

10.2 Contesting the interpretation of article 26 of the Covenant by the Central
Appeals Court, the author argues that it would be incompatible with article 26 to
grant the Government additional time to eliminate unlawful discrimination, and that
what is at issue in the communication under consideration is whether the
distinction is acceptable or unacceptable, it being irrelevant whether the
Government after 1979 needed some time to eliminate the alleged distinction.

11.1 The Human Rights Committee has considered the present communication in the
light of all the information made available to it by the parties, as provided in
article 5, paragraph 1, of the Optional Protocol.

11.2 The Committee notes that the State party in its submission under article 4,
paragraph 2, of the Optional Protocol has reserved its position with respect to the
applicability of article 26 of the Covenant in the field of social security rights
(para. 8.1 above). In this connection, the Committee has already expressed the
view in its case law ~I that the International Covenant on Civil and Political
Rights would still apply even if a partiCUlar Subject-matter is referred to or
covered in other international instruments, e.g. the International Convention on
the Elimination of All Forms of Racial Discrimination, the Convention on the
Elimination of All Forms of Discrimination Against Women or, as in the present
case, the International Covenant on Economic, Social and Cultural Rights.
Notwithstanding the interrelated drafting history of the two covenants, it remains
necessary for the Committee to apply fully the terms of the International Covenant
on Civil and Political Rights. The Committee observes in this connection that the
provisions of article 2 of the International Covenant on Economic, Social and
Cultural Rights do not detract from the full application of article 26 of the
International Covenant on Civil and Political Rights.

11.3 The Committee further observes that what is at issue is not whether the State
party is required to enact legislation such as the General Disablement Benefits Act
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or the General Widows and Orphans Act, but whether this legislation violates the
author's rights contained in article 26 of the International Covenant on Civil and
Political Rights. The right to equality before the law and to equal protection of
the law without any discrimination does not make all differences at treatment
discriminatory. A differentiation based on reasonable an~ obje~tive criteria does
not amount to prohibited discrimlnation within the meaning o[ article 26. Further,
differenc9s in result of the uniform application of laws do not per ie constitute
prohibited discrimination.

12. It remaius for the Committee to determine whether the disadvantageous
treatment complained of by the author resulteC from the applicati~n of a
discriminatoty statute and thus violated her rights under article 26 of the
Covenant. In the 1ight of the explanations given by the State party with respect
to the legislative history, the purpose and application of the Gen~r8l Disablement
Benefits Act and the General Widows and Orphans Act (paras. 8.3-8.10 above), the
Committee ia of the view that the unfavourable result complained of by Mrs. Vas
follows from the application of a uniform rule to avoid overlapping in the
allocation of social security benefits. This rule is based on objective and
reasonable criteria, especially bearing in mind that both statutes under which
Mrs. Vos qualified for benefits aim at ensuring to all persons falling thereunder
subsistence level income. Thus the Committee cannot conclude that Mrs. Vas has
been 8 victim of discrimination within the meaning of article 26 of the Covenant.

13. The Human Rights Committee, acting unyer article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and PolJtical Rights, is
of the view that the facts as submitted do not disclose a violation of any article
of the International Covenant on Civil and Political Rights.

Notes

AI CCPR/C/3Z/D/Z1Z/1986, para. 6.2.

QI CCPR/C/29/D/172/1984, CCPR/C/29/D/180/1984 and CCPR/C/29/D/182/1984.
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APPENDIX

Indiyidual gpinion. Submitt.d by M.s,rl. [rancilcg Aguilar Urbina apd
B.rtil W.nn.rgr.n pursuant tg rule 94, °garagraph 3. gf the Cgmmitt•• '1

prgvisignal rul.1 of prgc.dur.. cgng.rning the yi.ws of the Committ••
gD ggmmunicatign Ng. 218/1980. VOI y. the N.th.rlands

1. Article 20 of the Covenant has been interpreted a8 providing protection
against discrimination whenever laws differentiating among groups or catt.gories of
individuals do not correspond to objective criteria. It has also been interpreted
in the sense that whenever a difference in treatment does not affect a group of
people but only eeparate individuals, a provision cannot be deemed discriminatory
as suchl negative effects on one individual cannot then be considered to be
discrimination within the scope of article 26.

2. Lt is self-evident that, as the State party has stressed, in any social
security system it is necessary to ensure that individuals do not gualify for more
than one benefit simultaneously under different social insurance laws. The State
party has admitted that the rule on concurrence which gives precedence to the
General Widows and Orphans A~t (AWW) is not always advantagftous to All widows. It
might merely benefit a majority of them. Cases are conceivable in which the award
of AWW benefits leads to a decrease in income after cessation of payments under the
General Disablement Benefits Act (AAW), this is evidently what happened in the case
of Mrs. Vos. The State party has also mentioned thaI, in most cases AWW benefits
exceed AAW benefits payable to married women, and that this is attributable to the
fact that most married women have worked only part-time and the'refore receive only
partial kAW benefit in the event of long-term disability. It follows that disabled
women with full AAW benefits enjoy higher benef.ts than women, disabled or not, who
receive full AWW benefits because of their status as widows.

3. In cases where women receive full pensions under the AAW (being disabled and
having worked full-time previously), if the husband dies, they will be given the
AWW pension instead. This may reduce the level of pension which their physical
needs as disabled persons require and which the General Disablement Benefits Act
had recognized.

4. Article 32 of AAW provides in its subsection 1 (b) that the employment
disability benefit will be withdrawn when a woman to whom this benefit has been
granted becomes entitled to a widow's pension or a temporary widow's benefit
pursuant to the AWW. The State party contends that the legislature had to decide
whether claimants who were entitled to benefits under both the AAW and the AWW
should rec~ive benefits under the one or the other. This is conceivable, but it is
not justifiable that this necessarily should be solved by the introduction of a
clause which does not allow for a modicum of flexibility in its implementation. An
exception should, in our opinion, ba made with regard to women who enjoy full AAW
benefits, if such benefits exceed full AWW benefits. By failing to make suc~ an
exception the legislature has created a situation in which disabled women with fu~l

AAW benefits who become widows can no longer be treated on a par with other
disabled women who enjoy full AAW benefits. The case cannot be considered as
affecting only Mrs. Vos, but rather an indeterminate group of persons who fall in
the category of disabled women entitled to full disability pensions. Moreover, the
intention of the legislator to grant maximum prote~tion to those in need would be
violated every time the law is applied in the stri~t formal sense as it has been
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applied in Mrs. Vos's case. The increasin; number of cases such as this one can be
inferred from the assertion made by the State party that it has seen the need to
chan;e the le;islation since the early 19808.

5. A differentiation with re;ard to full AAW benefits amon; disable~ women on the
sole qround of marital status as a widow cannot be said to be based on reasonable
and objective criteria. It therefore constitutes prohibited discrimination within
the meanin; of article 26. We note that a review of AWW is under consideration and
hope that the discriminatory elements will be eliminated and compeusation given to
those who have been the victims of unequal tr~atmeDt.
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H. Cammunigatign Ng. aaa/1R87. Frank Robinsgn~~amai~A

(Vilws adOpt.d gn 30 MArch lR8R At th. thirty-fiftb
,.ssion)

Sybmitted byl Frank Robin.on

~lleged yictiml The author

Stat§ party concern.dl Jamaica

Date Qf communicAtignl 5 February 1987 (dat. of initial lett.r)

Date Of d.gi,ign gn Admissibilityl 2 November 1987

Th. Human Right, Committ•• , established under article 28 of the International
CQvenant on Civil and Political Rights 1

M§eting on 30 March 1989,

HAying ggnclud.d its consideration of communication No. 223/1987, submitted to
the CommJ.ttee by Frank Robinoon under' the Optional Protl)col to the Intflrnational
Covenant on Civil and Political Rights,

Haying tAk.n into Account all written information made available to it by the
author of the communication and by the State party,

Adopts the followingl

Vi§ws und.r articl. 5. PAragraph 4. Of the Optional ProtOCOl

1. The author of the communication (initial letter dated 5 February 19871 further
19tter dated 15 July 1987) is Frank Robinson, a Jamaican citizen serving a Ilfe
sentence in Jamaica. He c1aimB to be a victim of a violation of article 14 of the
Covenant by the Gov.rnment of Jamaica. H. is represented by counsel.

2.1 On 31 August 1978, Frank Robiolon Wft. arrelt.d and charg.d, jointly with
~nQther man, of having committed murd.r. Thv trial wal initially fixed for
18 April 1979 but had to b. postponed on lix occasionl because the prosAcution had
not been able to locate its chief witness. After the witness was found, the trial
W06 Cixed for 30 March 1981, but un that date counsel for Mr. Robinson were not
present, allegedly because they had not bean given full instructions. The trial
jUdge understood this to mean that counsel had not received the funds nucessary to
[inance Mr. Robinson's d.fence. After Mr. Robinson was arraigned, he was told oC
his right to chall&nge jurors, but he did not exercise this right and merely asked
to see his counsel. The jury was sworn in and a two··hour adjournment was granted
to attempt to contact Mr. Robinson's counsel. At the resumption of the trial, the
judge was informed that junior counsel for Mr. Robinson would appear in court the
next day. The trial, however, was allowed to proceed. On the following day junior
counsel appeared 8n~ requested the judge's permission, on behalf oC senior counsel
and himself, to with6raw from the C8se. The judge refused this request but invited
counsel to appear Qn legal ~id. Counsel reCused this offer, leCt the courl and
never retllrned. The judge refused any further adjournment and the trial cont.il\\h'c\
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with Mr. Robioson unrepresented. During the trial, Mr. Robinson called his mother
as a witn••• to support his alibi defence. He aalled no other witnesses, although
it is alleged that there were others in court who could have been aalled. He did
not croll-examine any of the witnesses called for the prosecution and only made a
final speech lasting three minutes. On 2 April IPal (after three days of
proceeding.), he was convioted of murder and sentenaed to death.

2.2 With regard to the issue of the exhaustion of domestic remedies, Mr. Robinson
appealed to the Court of Appeal of Jamaica, which dismissed the appeal on
18 March 1983. The Court did not give any reasons. He further appealed to the
JUdicial Committee of the Privy C~un~il, contendin9 that the trial judge, by
refusing an adjournment to enable him to mako arrangements for his defence by other
eoun.el, had infringed 00 hi. right under lection 20, paragraph e (c), of the
Con.titution of Jamaica to "be permitted to d6fend himself ••• by a legal
representative af his own choice" and that thereforo his conviction should be
quashed. In a deoi8ion by a three to two majority, the Privy Council dismissed the
appeal on the grounds. (a) that he dld not enjoy an absolute right to legal
representation, but was merely permitted to e.ercise the right to be legally
represented, provided that he himself arranged for his representation I (b) that the
judge was not required to grant repeated adjournments, especially considering the
present and future avallability of witnessesl (c) that he should have applied in
advance for legal aid I and (d) that no misc4rriage of justice had occurred as a
result of the absence of legal counsel, because the judge had put the caSQ very
fUlly and fairly to the jury and, once the veracity of the chief prosecution
witnesses had been established under cr08s-exami.lation by counsel for the
co-acculed and the alibi defence of the mother had been rejected, the case against
the author wes overwhelming.

2.3 As a relult of representations made to the Governor-General of Jamaica,
Mr. Robin.on'l sentence of death was commuted in mid-198S ar-d changed to life
imprisonment. It i' claimed that Mr. Roblnson Is a victim of a violation of
article 14, paragraph 3 (d), of the Covenant, because he was tried without the
benefit of legal reprelentation, not only as a relult of the withdrawal of hiB
counsel, but because of the judge'S refusal to grant an adjournment to allow him to
make alternative arrangements for his legol representation. It is also claimed
that he i. a victim of a violation of article 14, paragraph 3 (e), becauye, not
being properly reprelented, he was unable effectively to cross-examine witnosses
against him or to obtain the atten~ance of witnesses on his own behalf. In this
connection, it is claimed that Mr. Roblnsun was denied a felr hearing, in violation
of article 14, paragraph 1, of the Covenant.

3. 8~ its deci'ion ot 19 March 1987, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party, r_questinq information and observations relevant to
the question of the admissibility of the cummunication.

4.1 In its submission under rule 91, date~ 4 June 1987, the State ~arty argues
that none ot the rights enumerated in article 14 which have b~en invoked by the
author have been vlolated In his case.

4.Z The State party obsorves that th~ JUdiciol Committee ol the Privy Council,
when examining the author's appoal in 1985, found that there h~d been no breach of
section 20, paragraph 6 (c), of th~ ,)anu'licfln COlilJtitution, which stipulates t.hat
"every person who is charged with a criminal offonc~ shall be permitte~ to defend
himself in per~on or by 6 legal r~pre8entative of his own choico" and which the
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State party .eeM a. being coterM1"~u. with an individual'. right, laid down in
article 14, para~raph 3 (d), of the Covenant, "to d.f.nd him••lf in perlon or
thruugh legal as~istance of hi. own choolin9", \t furth.r r.calll that the Privy
Council held that the aforemention.d oon.titutional provilion did not grant an
absolute 'right to legal repre.entation in the ••n•• that it obliged a judge,
"whateve r the ch·cumstanoe., alway. to grant an adjournment .0 I&S to ensure that no
on8 who wishes legal repr••entation i. without .uoh repr••entation". Concerning
the author's ca.e, the State party reiterate. that while it i. true that the CDse
was adjourned 19 times, 6 of which w.re trial date., th••• Mdjournment. w.re
largely due to the difficulties of the prosecution in finding its chief witness,
who allegedly had been subjected to threats against hi. lif~. The trial judge
unsuccessfully tried to persuade the two attorneys who had appeared on behalf of
the author on all pr.viou. occasion. to continue to repre.ent the author, The
attorney., however, lIltated that they had not been "fully in.tructed", which
according to the State party eau only be con.trued a. a euphemism to indicate that
they had not received th.ir full f.es. Th. one attorn.y pr•••nt in court refused
an assignment of legal aid from the jUdge to appear for the author.

4.3 Concerning the author'. t118gation of a breaoh of hi. right, under article 14,
paragraph 3 (e), of the Covenant, "to examine, or have eXlUI"lined, the witne.se.
against him and to obtain the attendance and examination of witnes.e. on his behalf
under the slUl"le condition. a. witn••••• again.t him", the State party argue, that
since there was no denial of the right to be repre.ent.d by counsel, this
allegation cannot be upheld. It notes that the author "was gi'/en every opportunity
to examine and cross-examine witnesses, and was in fact significantly alsisted by
the judge in the examination of hiB principal witnesses".

4.4 Finally, the State party rejects the author'. contention th~t he was denied a
fair hearing in violation of article 14, paragraph 11

", .• [I)n any event it is clear from the fact., a. well as the above-mentioned
jUdgement of the Judi~ial Committee of the Privy Council, that there was no
breach of the right to a fair hearing .ith.r under the Jamaican Constitution
or the Covenant. In particular, it is to be noted that the Privy Council •••
foun~ that the judge had put the applicant's defence to the jury very fairly
and fuJ.ly, Ilnd t.hat there wa. no ml,carriage of ju.t1C'e."

5.1 Commenting on the State party's submission under rule 91, the author, in a
submission dl&tld 15 July 1987, contend. that his allegations with re.pect to a
violation of article 14, paragraph. 1 and 3, are well founded.

5.2 He submits that all the issue. raised by the State party were comprehensively
dealt with in his initial communication, and that the State party's reference to
the numerous adjournments granted in the case merely confirm that the latter were
meant to accommodate the prosecution. The f4cts, therefore, confirm his contention
that he was denied equality of arms guaranteed by article 14, par_graph 3 (e). The
author submitted a copy of a rece,lt jUdgment of the English Court of Appeal which
is said to support his contention, and in which the Court of Appeal held that if it
wn~ clear that it would be impossible for a lJtigant to obtain justice, an
adjournmont order should be "Iade, even if it was highly inconvenient to do 10.

5.3 The author allo rejects the State party's contention that the trial jUdge put
the author '/1 defence to the jury livery fairly and fUlly" I while the jUdge could
give Rome guidance and assietance to the author, he was not in a position, al an
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impartial and independent arbiter, to represent the author in the same way as a
defence counsel could have done. Finally, the author contends that the commutation
of his death sentence into one of life imprisonment does not constitute an
appropriate remedy in the circumstances of his case, as the State party has
asserted.

6.1 Before considering any claims in a communication, the Human Rights Committee
must, in accordance with rule 87 of its provisional rules of procedure, decide
whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 The Committee noted that the State party did not claim that the communication
was inadmissible under article 5, paragraph 2, of the Optional Protocol. With
regard to article 5, paragraph 2 (a), the Committee observed that the matter
complained of by Mr. Robinson had not been submitted to another procedure of
international investigation or settlement. With regard to article 5,
paragraph 2 (b), the State party did not contest the author's claim that there were
no effective remedies which he could still pursue.

6.3 With regard to the parties' submissions concerning alleged violations of
article 14, paragraphs 1, 3 (d) and 3 (e), the committee decided to examine these
issues with the merits of the case.

7. On 2 November 1987, the Human Rights Committee therefore decided that the
communication was admissible.

8. In its submission unde~ article 4, paragraph 2, of the Optional Protocol,
dated 17 November 1988, the State party reiterates, as it had done in its
submission of 4 June 1987, that it does not consider any of the rights invoked by
the author to have been violated by the Jamaican courts. It further draws
attention to the fact that the Governor-General exercised his prerogative of mercy
in Mr. Robinson's case and commuted the death sentence to ~ne of life imprisonment.

9. The Committee has ascertained that the judgement of the Judicial Committee of
the Privy Council made no finding with regard to a breach of the Covenant by the
Jamaican Government, confining itself to findings concerning the Jamaican
Constitution.

10.1 The Human Rights Commi'.;tee, having considered the present communicat' '11 in
the light of all the information made available to it by the parties, as provided
in article 5, paragraph 1, of the Optional Protocol, hereby decides to base its
views on the following facts, which appear uncontested.

10.2 Frank Robinson was arrested on 31 August 1978 and charged with murder. His
trial, initially scheduled to start on 18 April 1979, had to be postponed on this
and on six subsequent occasions; this was attributable to the fact that the
prosecution had not been able to establish the place of residence and to SUbpoena
its chief witness. allegedly because the latter had been subjecLad to threats
against his life. Whel~ this witness was finally lo~ated and the trial began,
neither of the author's two lawyers was present in court. The judge, however,
allowed the trial to proceed. On the following day, one of the defence lawyers
made a brief appearance only to request the judge's permission, on behalf of senior
counsel and himself, to withdraw from the case. The judge refused this request and
invited counsel to appear on legal aid. Counsel, however, refused this offer, and
the jUdge ordered the trial to proceed with the author unrepresented. Mr. Robinson
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was left to defend him.elf, and on 2 April 1981 W~I convict.~ and sentenced to
death. On 18 March 1983, the Jamaican Court of Appeal rejected his appeal without
a written judgement, and in 1985 the Judicial Committee of the Privy Council
dismissed his further appeal by a 3 to 2 majority decision. In June 1985, the
Governor-General of Jamaic~ exercised his prerogative of mercy and commuted the
author's death .entence to life imprilonment.

10.3 The main question before the Committee is whether a State party i~ under an
obligation itself to make provision for effectiv4 representation by counsel in a
case concerning a capital offence, should the counsel selected by the author for
whatever reason decline to appear. The Committee, noting that article 14,
paragraph 3 (d) stipulates that everyone shall have "legal assistance assigned to
him, in any case where the interests of justice 10 require", believes that it is
axiomatic thal legal assistance be available in capital cases. This is so even if
the unavailability of private counsel is to some degree attributable to the author
himself, and even if the proviRion of legal assistance would entail an adjournment
of proceedings. This requirement is not rendered unnecessary by efforts that might
otherwise be made by the tri~l judge to assist the author in handling his defence
in the absence of counsel. In the view of the Committee, the absence of counsel
constituted unfair trlal.

10.4 The refusal of the trial judge to order an adjournment to allow the author to
have legal repreAentation, when several adjournments had already been ordered when
the prosecution's witnesses were unavailable or ~nready, raises issues of fairness
and equality before the courts. The Committee 1s of the view that there has been a
violation of article 14, paragraph 1, due to in4quality of arms between the parties.

10.5 The Committee, basing itself on the information provided by the parties
concerning the author's entitlement to examine witnesses, finds that there hay been
no violation of article 14, paragraph 3 (e).

11. The Human Rights Committee, acttng under article 5, paragraph 4, oi the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts as submitted reveal a violation of article 14,
paragraphs land 3 (d), of the Covenant.

12. The Committee, accordingly, is of the view that the State party is under an
obligation to take effective measures to remedy the viOlations suffered by the
author, through his relea.e, and to ensure that uimilar violations do not occur in
the future.
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I. CommunicatioQ No. 238/19B7. Floresmilo DolaDos V. Ecuador
(Views adopted on a6 ~ly 1989 at the thirty-sixth session

SUbmitted by, Floresmllo Bolaaos

Alleged yigtim, The author

4tote party cODcerned, Ecuador

Qate of communicatiOQ' 13 July 1987

Qot, of d,cisiOD OD Odmi.sibilit~' 7 April 1988

Th. HumaD Rights Committ,e established under article 28 of the International
Covenont on Civil and Political Rights,

Meeting on 26 July 1989,

Having CODclud,d its consideration of communication No. 238/1987, submitted to
the Committee by Mr. Floresmilo Bol~flos under the Optional Protocol to the
International Covenant on Civil and Political Riqhts,

Having tokeQ iDtO occount all written information made available to it by the
author of the communication and by the State party,

Ad~ the following,

Vi,ws under article S. paragraph 4. of tbe OptioDal Protocol*

1. Tbe author of the communication (initial letter dated 13 July 1987 and further
letters of 2 February, 14 March and 22 Sftptember 1988) is Floresmilo BolaDos, an
Ecuadorian citizen who claims to be a victim of violations of articles 3, ~ and 14
of the International Covenant on Civil and Political Rights by Ecuador.

2.1 He states that he has been detained since November 1982 without bail at the
Centro de Detencion Provisional in Quito in connection with the investigation of
the murder of Mr. Ivan Eqas, whose body was found on 11 September 1982 in the
lions' cage at the zoological garden of the Military Academy where the author had
been employed. He claims to be innocent of the crime and that he was arrested
without any evidence against him. It is suggested that Ivan Egas had been the
lover of a colonel's wife, that the colonel had him kil1e~ and that the body was
subsequently taken by other persons into the lions' cage. He further al10ges that
his right to be tried within a reasonable time has been violated, in partiCUlar,
that while Ecuadorian law provides that detention before indictment should not
exceed 60 days, he was detained for over five years prior to being indicted in
December 1987. The delay in the proceedings is allegedly attributable to the

* Pursuant to rula 85 of the rules of procedure Mr. Julio Prado Vallejo did
not participate in the consideration of this communication or in the adoption of
the views of the Committe~ undar article 5, paragraph 4/ of the Optional Protocol.
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involvement of military personnel, who are using the author as a scapegoat to cover
the colonel'8 crime. The author furthermore complains that whereas he has been
continuously kept under detention, the other persons accuse~ have been at liberty
pending trial.

2.2 With respect o'f the eXhaustion of domestic reme~ies, the author states that
the pre-trial investigation was complete~ only in December 1987, when the Presi~ent

of the High Court of Justice in Quito in~icte~ him and six other persons. The
author appeale~ without success against ~~. ~ecision of the High Court to in~ict

him as an accomplice.

3. By its decision of 19 October 1987, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the Commmittee's rules of
procedure to the State parey, requesting information an~ observations ~elevant to
the question of the a~i8sibility of the communication.

4.1 The Committee took note of the observations of the State party, dated
2 February 1988, that procee~ings against the author were un~er way in the High
Court of JUltice in Quito, an~ of the author's comments thereon, dated
14 March 1988, that, because of the alleged involvement of military figures in the
case, proceedings before the High Court had been unreasonably prolonge~ an~ that he
ha~ already been detained lor five years and six months.

4.2 The Committ.e a.certaine~, as it is required to do under article 5,
paragraph 2 (a), of ·.~e Optional Protocol, that the lame matter was not being
examined under another procedure of international investigation OT settlement.
With regard to article 5, paragraph Z (b), of the Optional Protocol, concerning the
exhaustion of dom.ltic remedies, the Committee noted that the jUdicial procee~ings

against Mr. Bolanol h~d been unreasonably prolonge~ and that the State party had
not indicated that there were effective remedies against such prolongation. In the
circumstances, the Committee found that it was not precluded from considering the
communication.

5. On 7 April 1988, the Human Rights Committee decided that the communication was
admissible.

6.1 By Dote of 29 July 1988, the State party indicates that on 24 June 1988 a
hearing was held at the Superior Court in Quito concerning the murder of
Ivan £gas. The State party ~oes not provide any explanations or statements
concerning the specific violations of the Covenant alleged to have occurred.

6.2 In a letter date~ 22 September 1988 the author reiterates his innocence,
observing that he has been arbitrarily ~etained for six years and that no jUdgement
has yet been issue~, or is expected in the near future, in his case.

7. The Human Rights Committee has considered the present communication in the
light of all written information made available to it by the parties, as provided
in article 5, paragraph 1, of the Optional Protocol. In adopting its views, the
Committee stresses that it is not making any finding on the guilt or innocence of
Mr. Bolanos but solely on the question whether any of his rights un~er the Covenant
have been violated.

8.1 The author of the communication claims that there have been breaches of
articles 3, 9 and 14 of the Covenant. In formUlating its views the Committee takes
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into account the failure of the State party to furnish certain information and
clarifications, in particular with regard to the reasons for Mr. Bolanos' detention
without bail and for the delays in the proceedings, and with regard to the
allegations of unequal treatment of which the author has complained. It is
implicit in article t, paragr8~h 2, of the Optional Protocol that the State party
has the duty to investigate ~ood faith all allegations of violations of the
Covenant made against it and ~~s authorities, and to furnish to the Committee all
relevant information. In the circumstances, due weight must be given to the
author's allegations.

8.2 With respect to the author's allegations concerning a violation of article 3
of the Covenant, it is not clear in what particular respect that article has been
invoked and the Committee is unable t, make a finding in this reqard.

8.3 With respect to the prohibition of arbitrary arrest or detention contained in
article 9 of the Covenant, the Committee observes that although the State party has
indicated that the author was suspected of involvement in the mnrder of Ivan Egas,
it has not explained why it was deemed necessary to keep him under de~ention fox'
five years prior to his indictment in December 1987. In this connection the
Committee notes that article 9, paragraph 3, of the Covenant provides that anyone
arrested on a criminal charge "shall be entitled to trial within a reasonable time
or to release. It shall not be the general rule that persons awaiting trial shall
be detained in custody, but release may be subject to guarantess to appear for
trial ••• ". The Committee further observes th&t article 9, paragraph 5, of the
Covenant provides that "anyone who has been the victim of unlawful arrest or
detention shall have an enforceable right to compensation".

8.t With respect to the requirement of a fair hearing within the meaning of
article 14, paragraph 1, of the Covenant, the Committee note. that the concept of a
fair hearing necessarily entails that justice be rendered witho"t undue delay, and
refers in this connection to its prior case law (MuDo. y. Peru, communication
No. 203/1986, views adopted on 4 November 1988, para. 11.2). Furthermore. the
Committee notes that article 14, paragraph 3 (c), guarantees the right to be tried
without undue delay, and concludes that, on the basis of the information before it,
the delays encountered by the avthor in the determination of the charges against
him are incompatible with the aforementioned provision.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the facts of this case disclose violations of article 9,
paragraphs 1 and 3, because Mr. Floresmilo Bolanos was deprived of liberty contrary
to the laws of Ecuador and not tried within a reasonable time, and of article 14,
paragraphs 1 and 3 (c), of the Covenant, because he was denied a fair hearing
without undue delay.

10. The Committee, accordingly, is of the view that the State party is under an
obligation, in accordance with the provisions of article 2 of the Covenant, to take
effective measures to remedy the viol~tions ;uffered by Mr. Floresmilo Bolanos, to
release him pending the outcome of the criminal proceedings against him, and to
grant him compensation pursuant to article 9, paragraph S, of the Covenant.
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J. Communication NQ. 265/1987, Antti Yuo1anne V. Finland
(yiews adQpted Qn 7 April 1989 at the thirty-fifth
sessiQn)

Submitted by: Antti VUQlanne (represented by counsel)

Alleged victim: The authQr

State party concerned: Finland

DAte Qf communicAtiQD: 31 October 1987

DAte Qf decisiQn QO Admissibility: 8 July 1988

The HumAn Rights CQmmittee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting Qn 7 April 1989,

Having concluded its consideration of cQmmunication No. 265/1987, submitted tQ
the Committee by Mr. Antti Vuolanne under the Optional PrlJtocol to the
International Covenant on Civil and Political Rights,

HAving taken intQ Account all written information made available to it by the
author of the communication and by the StAt~ party,

Adopts the following:

views under Article Se PAragrAph 4, of the OptionAl Protocol

1. The author of the communication (initial letter dated 31 October 1987; further
submission dated 25 February 1989) is Antti Vuolanne, a Finnish citizen, 21 years
or age, resident in of Pori, Finland. He claims to be the victim of a violation by
the Government of Finland of articles 2, paragraphs 1 to 3, 7 and 9, paragraph 4,
of the InternatiQnal Covenant on Civil and Political Rights. He is repr~~anted by
counsel.

2.1 The author states that he start~d his military service on 9 June 1987.
Service duty a11eqeoly caused him severe mental stress and, upon his return from a
military hospital early in July 1987, he realized that he could not continue with
his service as an infantryman. Unable to discuss the situation with the head of
his unit, he decided, on 3 JUly, to leave his garrison without permission. He
alleges to have been greatly preoccupied by the fate of his brother who, about a
year earlier, had committed suicide in a similar situation. The author's weekend
off duty WQuld have begun Qn 4 July at noon, ending on 5 July at midnight. On
5 July, he returned to the military hospital and asked to speak with a doctor. but
was advised to return to his company. where he registered and left again without
permission. Upon advice of an army chaplain he returned to his unit on 7 July.
where he spoke to a doctor and was taken to the military hospital. Later on, he
sought and obtained a transfer to unarmed service inside the milita~y.

2.2 On 14 July, in a dis~iplinary procedure, he was oanctioned with 10 day& of
clOse arrest, i.e. confinement in the guardhouse without service duties. He claims
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that he was not heard Ct all, and that the punishment was immediately enforced. At
this stage he was not told that he could have availed himself of a remedy. In the
guardhouse, he learned that the Law on Military Disciplinarr Procedure provided for
the possibility to have the punishment reviewed by a higher military officer
through a so-called "request for review". This request was filed on the same day
(although the author states that it was documented to have been made a day later,
~n 15 July) and based on the argument that the punishment was unreasonably severe,
taking into account that the author was punished for departing without permission
for more than four days, despite the fact that 36 hours overlapped with his weekend
off duty, that his brief return to the garrison was considered as an aggravating
circumstance and that the motive for his decision to depart was not taken into
consideration.

2.3 The author states that after his written request to the supervising military
officer the punishment was upheld by decision of 17 July 1987 without a hearing.
According to the author, Flnnish law provides no other domestic remedies, because
section 34 of the Law on Military Disciplinary Pro~edure specifically prohibits an
ap~eal against the decision of the supervising military officer.

2.4 The author furnishes a detaile~ account of the military disciplinary procedure
under Finnish law, which is governed by chapter 4S of the Criminal Code of 1983.
Punishment for absence without leave is either of a disciplinary nature or may
~ntaJ.l imprisonment of up to six rr,onths. MiEtary confinement (close arrest) is
the most severe type of disciplinary punishment. The maximum length of arrest
imposable in a disciplinary procedure is 15 days and nights. Only the head of a
unit or a hiqher officer has the author!::! to impose the punishment ~'f close
arrest, and only a commander of a body of troops can impose arrest for more than 10
days and nights.

2.5 If an arrest is imposed by disciplinary proced~re, there is no possibility of
appeal outside the military. The prohibition of appeal in section 34, paragraph 1,
of the above-mentioned law covers both civil cou~ .8 (the Supreme Court in the last
instance) and administrative courts (the Suprem9 Administrative Court in the last
instance). Thus, the lawfulness of the punishment cannot be reviewed by a court or
any other judicial body. The only remedy available is the request for review made
~o a superior military officer. It is claimed that complaints either to a still
higher military authority or to the Parliamentary Ombudsman do not constitute
effective remedies in the case at issu~, because the Ombudsman has no power to
order the release of a person whose arrest is being enforced, even if a complaint
reached him in time and if he considered the detention to be unlawful.

2.6 Concerning his military confinement, the author considers it "evident that
Finnish military confinement in the form of close ~rrest imposed in a disciplinary
procedure is a deprivation of liberty covere~ by the concepts 'arrest or detention'
in article 9, paragraph 4, of the Covenant". He states that his punishment was
enforced in two parts, durin~ which he was locked in a cell of 2 x 3 metres with a
tiny window, furnished only with a camp bed, a small table, a chair and a dim
~lectric light. He was only allowed out of his ~ell for purposes of eating, going
to the toilet and to take fresh air for half an hour daily. He .~as prohibited from
talking to other detained per"sons and from making any noise in his cell. He claims
that the isolation was almost total. He alSO states that in order to lessen his
aistress, he wr~te personal notes about his relations with persons close to him,
and that these notes were taken away from him one night by the guards, who read
them to each other. Only after he asked for a meeting with various officials were
his papers returned to him.
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2.7 Finally, the author considers that the 10 ~ays of close confinement
constituted an unreasonably severe punishment in relation to the offence. In
particular, he objects to the fact that no relevance waB attached to the motives 9f
his temporary absence, although, as he claims, the Finnish Criminal Code provides
for the consi~.ration of special circumstances. In his opinion, the availability
of an appeal to a court or other in~epen~ent body would have had a real _ffect,
since there would have been a possibility to have the punishment reduced.

3. By its decision of 15 March 1988, the Working Group of the Human Rights
Committe~ transmitted the communication to the State party, requesting it, under
rule 91 of the provisional rules of procedure, to provide information and
observations relevant to the question of admissibility ..

4. In its submission under rule 91, dated 28 June 1988, the State party did not
raise any objections to the admissibility of the communication and stated, in
particular, that the author l.a~ exhausted all domestic remedies a~ailable to him by
filing his request for review (tarkaf~uspyyntQ) pursuant to the Act on Military
Discipline. Under section 34, paragraph 1, of the Act, deci~ions mad~ pursuant to
such a request are not appealable.

5.1 Before considering any claims contained in a communication, the H\~~n Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Op~ional r.rotocol to the
Covenant. In this conn~ction the Committee noted that the State party did not
object to the admissibility of the communication.

5.2 On 18 July 1988, the Committee decided that the communication was admissible.
In accordance with article 4, paragraph 2, of the Optional Protocol the State party
was requested to submit to the Committee, within six months of the date of
transmittal to it of the decision on admissibility, written explanations or
8tatemAnts clarifying the matter and the measures that may have been taken by it.

6.1 In its submission under article 4, paragraph 2, of the Optional Protocol, the
State party first elucidates the relevant legislation as followsl

"Provisions on the military disciplinary procedure followed in the
Finnish Defence Forces are contained in the Law on Military Disciplinary
Procedure (331/83), adopted on 25 March 1983, and in the relevant ordinance
(969/83), ~dopted on 16 December 1983, both in force as of 1 January 1984.
The above laws contain detailed provisions on disc:iplinary sanctions in
military disciplinary procedure, on disciplinary competence, on the processing
of a disciplinary matter, and on the appellate procedure.

liThe most severe sanction in a military disciplinary procedure is close
arrest, to be put into effect in the guardhouse or other place of solitary
confinement, usually without service duty. Close ar~est may be imposed by a
head of unit for a maximum of ~ days and nights, b~ a commander of unit for ~

maximum of 10 days and nights, and by a commander of a body of troops for a
maximum of 15 days and nights. Prior to imposing a disciplinary punishment,
the superior military officer responsible must SUbmit his decision to the
military legal adviser for a statement.

"The victim may submit, within three days, ~ 'request for review'
concerning the decision on the disciplinary sanction. A request which

-251-



concerns the decision of a head of a unit or commander of a unit may be

submitted to a commander of a body of troops, and one that concerns the

decision made by a commander of a body of troops may be appealed upon to the

commander of the military county or a superior disciplinary officer. If the

request for review is processed by a disciplinary officer superior to a

commander, the matter must be presented by a legal adviser.

"Close confinement can be put into effect only after the period for

sUbmitting an appeal has expired, or after the request submitted has been

considered, unless the person concerned has agreed to immediate enforcement in

a written declaration or in case the commander of a body of troops has ordered

the close arrest to be enforced immediately because h, finds it absolutely

necessary in order to maintain discipline, order and security amongst the

troops."

6.2 With regard to the factual background of the case, the State party submits

that:

"Mr. Vuolanne was heard in preliminary investigations on 8 JUly 1987

concerning his absence from his unit from 3 to 7 July 1987. The military

legal adviser of the military county of south-western Finland submitted his

written statement to the superior disciplinary officer on 10 July 1987. The

decision of the commander of the unit was made on 13 July 1987, stating that

Mr. Vuolanne had been found guilty of continued absence without leave

(Criminal Code 45:4.1 and 7:2) and sanctioning him with 10 days and nights of

close confinement.

"Mr. Vuolanne was informed of the decision on 14·Ju1y 1987. When signing

the acknowledgement of receipt, he had in the same connection indicated in

writing that he agreed to an immediate enforcement of the punishment.

Consequently, the close arrest was put into effect on the very same day,

14 July 1987. As Mr. Vuo1anne was informed of the decision, he also received

a copy of it, carrying clear and unambiguous instructions on how the decision

could be appealed against by submitting a request for review. The request

submitted by Mr. Vuolanne on 15 July 1987 was considered by the commander of

the body of troops without delay, and he decided that there was no need to

change the disciplinary sanction imposed.

"In their basic training all conscripts receive information on legal

remedies relating to the disciplinary procedure, including the request for

review. Relevant information is also contained in a book distributed to all

conscripts at the end of the basic training period."

6.3 With regard to the applicability of article 9, paragraph 4, of the Covenant to

the facts of this case, the State party submits:

"It is not open for somebody detained on the basis of military

disciplinary procedure, as outlined above, to take proceedings in a court.

The only relief is granted by the system of request for review. In other

words, it has been the view of Finnish authorities that article 9,

paragraph 4, of the Covenant on Civil and Political Rights does not apply to

detention in military procedure •••
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"In its General Comment 8 (1&) of 27 July 1982, re9ardin9 article 9, the
Committee had occa.ion to .ingle out what type. of detention were covered by
ftrtic1e 9, paragraph 4. It 1i_ted detention. on 9roundl .uch a. 'mental \
~llne•• , va9rancy, dru9 addiction, educational purpo••• , immi9rat!on control,
etc. '. Significantly, the Committee omitted deprivation ~f liberty in
military disciplinary procedure from thi£ lilt. Wh~t is common to th. form.
of detention listed by the Committ9' is that they involve thu pO.libil\tv uf
prolonged, unlimited 6etention. Also in mOlt ea.e. the•• forml of ~et.ntion

are not .trietly regulated but the mauner of detention is made dependent on
its pur~ole (cure of illness, for example) and engages a wide de9ree of
discretion on the part of the detaining authority. However, this is in
striking contra.t with tl ce.1 of detention in military di.ciplinary
procedure, where the gfounus for de~ention, the length of detention and the
manner of conducting the detention are clearly laid down in military law. In
the event that the military authorities overltep the boundaries lot by the
law, the normal ways of judicial appeal ara open. In other words, it :n!ght be
that the Committee did not include military disciplinary proce•• in 4t. lilt
of different kinds of 'detention' becaule it reali.ed the material olfference
between it and those otb.er forml of detention from the puint of view ot an
individual's need of pf~tection. .

"It is clearly the ca.e that an official - a commander - is acting in ~

Judicial or at least quasi-judicial capacity as he, under military
discipli~ary procedure, orders detention. Likewi•• , the consideration of a
request for review il comparable to judicial scrutiny of an appeal. As
explained, the conditions and manner of carrying out military disciplinary
detention are clearly set down by law. The discretion they imply is
significantly less than discretion in some of the cases listed by the
Committee. In this respect, too, the need for judicial control, if not
strictly supe~fluous, is significantly le.s in military disciplinary procedure
than in d.tention on, say, grounds of mental illness.'f

Notwithstanding these considerations concerning the non-applicability of article 9,
paragraph 4, to Mr. Vuolanne's case, the State party notes that preparations are
under way for amending the r,aw on Military Disciplinary procedure so as to allow
recourse to a court for detention in such proce~ure.

6.4 With regard to the author's allegations concerning a violation of article 7 of
the Covenant, the State party notecl

"Mr. Vuolanne claims that his treatment was degrading because it was
'unreasonably severe in relation to the offence'. Hp contends that the
commanding officer did not take adequately into accouut Finnish laws
concerning mitigating circumstances and the measurement of sentences.
However, this is not a matter on which the Committee is competent to
pronounce, as it has itself aCknowledged, namely that it is not a 'fourth
instance' entitled to review the conformity of the acts or decisions by
national authorities with national law. The State party further observes that
10 days' arrest in close confinement does not per se constitute the sort of
punishment prohibited by article 7; it does not amount to 'cruel, inhuman or
degrading treatment or punishment'.

lilt is generally held that the terms 'torture', 'inhuman treatment' and
'degrading treatment' in article 7 imply a sliding scale from the most serious
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violations ('torture') to the least serious - but nevertheless s.rioua ~ onua
('degrading treatment'). What aunatltute. 'deyrading treatment' (or
'c1egracS!n9 punishment') 18 nowht.tre clearly defined. In practice, CaBt.td "hieh
have been aeemed to constitute 'degtadinq treatment' have usually involved
pome .ort of corporal punishment. Mt, Vualanne does nat claim that ha was
subjected to such punishment 'c, ~he ~~e8tion It!ll remnino wh&ther
Mr. Vuolanne's confinement cnn be intorprt~.d as the kind of incommunicado
detention which, as imp]!ed in General Comment. 7 (16) by tt.e Committoe,
amounts to a violation of article 7. The matter, as tho r.o~nit.t8e W8W it, was
to be dAtermlne~ on the baslb gf contextual apprGi~8J. In the presMnt aa00,
the relevant contextual criteri~ qo r.laarll' a9ain~t holdinq the d6te~tiun of
Mr. Vuolanne as 'deqradinq treatment or punishment'. In the first. place, th$
detention of Mr. V~oll~n. l~sted only a relatively Dhort p~rioa (10 days and
niqhts) and even that wos divided into a period of 8 nnd a further tep8tat.e
period of 2 days, Secondly, hie confinement was not total. He was taken out
for meala and for a Mhort exer~i8e daily - though he wes nat allowee to
communicate with other detainees. 7hirdly, there W4S no official hindranre to
his correspondence, the fact that the guard' on duty may have vi~late~ their
duties by reading his letters does not involve a violation by the Government
of rlnl~nd. Of course. it would have been opon tQ Mr. Vuolanne to complain of
his treatm.nt by hid quards. He appears to havo made no formal complaint. In
ShOl't, the context: of Mr', Vuolanne' s detention cannot be regarded as amounting
to 'degrading treatment' (or I de91'8di09 punishment') wl thin the meaninq of
f.U" tic le 7 of the Covenant."

7.1 In his comments, c1at.ed 25 Febl'uary 1ge9, author's ,:ounsel submits, .lnt..N.l:....ll1.U,
that if the Committee considers the evidence presented by Mr. Vuolannp insufficient
for finding a violation under article 7, article 10 miqht become relevant. Ho
further contends that: the Stale party is incorreet in implying that the behaviour
of M~. Vuolanne's guards would not come within its responsibility. Ha points out
that the CjJuards were "persons acting in an official capacity" within the meP.ln.ing oC
arti~le Z, paragraph 3 (A), of the Covenant. He further ar9u~&1

"J t is true tllat Hr. Vuo!anne could have instituted a dvi 1 chargEl 89ainst the
guards in question. In the communication their behaviour h not, howevfll',
presented ay a separate violation of tbe Covenant, but onl~ as part of the
evidence showing the enforcelnent of military arrest to be humiliatinlJ 01'

~egradinq. Also the State party seems to have accepted this line of
argument I had the G~v~rnment regarded the behaviour of Mr. Vuolanne's guards
as dometting ~xcertional, it would surely have presented in its submission
inZormation on some kind of an inquiry into tho concr~t.e facts of the (:ose.
However, no measures concerninq the behaviour of Mr. Vuolanne's gUArds have
been taken."

7.2 With respect to articlA 9, paragraph 4, the Buthor comments on the ~tAte

party'a reference t.o the Committee's General Comment No. a (16) on article 9, and
notes that the State party does not mention that, according to the General Comment,
article 9, paragraph 4, "applies to all persons deprived of t.heir liberty by iHl'AGt.

or detention". He further submi ts:

"Military confinement is a punlshment t.hat can be ordered either by R COllr t O[

in military disciplinary procedure. The duration of the punishment ir.
comparable to the shortest prison sent.ences under normal cdminal l;,w (14 11i\Ys

is the Finnish m:nimum) Bnd exceeds the length of pre-triBl detention
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acceptable in the li9ht of the Covenant. Thil Ihowl that there i. no
.ub.tantial difference between the.e form. of detention fro,n the point of view
of an individual'. need of protection. It il true that the la.t .entenc. of \
para9raph 1 of the Committee'. Oeneral Comment in que.tion il lomewhat
ambi9uou1. Thll mi9ht be the l)al1l for the State party'. opinion that
military confinement i. not covlrud by articl. 9, para9raph 4. dowRv.r,
arUcle 2, pau9rl'p!'\ 3, would remain applicable even 1n thh ca••• "

Th. author then offlr. the followin9 comment. in order to .how that the Finnish
military dllcipllnary proc.dur~ doe. not corre.pond to the r.quir.m.nt. of
article 2, para9l'aph 3, eith.r,

"(a) Acaordin9 to the Stat~ party, 'the normal wayl of jUdicial app.al
are open in ca.e the military kuthoritie. ov.r.tep the boundaries let by the
l.w'. T1Jl1 '':Il.ement 11 mhleadin9. There 11 no way a person punilhed with
milit.ry confinement c.n brin9 the le9ality of the punishment before a court.
Wh.t can In principle b. ch~11en9vd il the behavlour of the military
authorlti•• In qUI.tion. Thi. would me.n in.titutin9 • civl1 ch.rge in court,
not .ny kind of an '.PPlal'. Thi' kind of • procedure is in no way 'norm.l'
and even if the procedure weLe inltituted, the court could not order the
r.l•••• of the victiml

"(b) Also .ome oth.r statements are mll1eadin9. An offici.l orderin9
detGntion and anoth.r officer conliderin9 the rvqU.lt for r.vi.w are not
.ot109 in a 'judicial or at "I'~t qu•• l-Judicial c.p.city'. The officers have
no l89al education. Th. procedule lack. Iven the most .lement.ry requirements
of a jUdicial process' ~he applicant i. not hlard and the final decision is
made by a perlon who is not independent, but hal been consulted already before
orderin9 the punilhm_nt. It 1. allo .t.tl~ that Mr. Vuolanne, when informed
of the deciaion to punilh tim with 010" conflnament, indicated in writinq
that he a9r.ed to an imm'diate en~orcement of the punishment. Thif atat.ment
il .om.wh~t mill.adin9, because Mr. Vuolanne only 119n.d the acknowledgem.nt
of r.ceipt on a bl.nk form. It ia true that on thia blank form there ia a
part print.d with sm.ll letter., where one .ccepta the immedi.te enforcement
by 119n1n9 the acknowlltdgem.nt ita.lf."

7.3 With reap.ct to the propos.d amendm.nt to the l.w (see p.ra. &.3 .bove),
Mr. Vuolann. notes that a proposed model would possibly remedy the situ.tion in
relation to article 9, para9raph 4, but not in relation to artiCle 7. He submits
that the only proposal acc~ptable in this respect would be to amend the Law on
Military Disci.plinary Procedure 80 that only a part of the punishment would be
enforced al ~lole confinement and the rest al light arrest (e.g. with service
duties) .

8. The Human Rights Committee has considered the
light of all written information made available to
article 5, paragraph 1, of the Optional Protocol.
diopute.

present communication in the
it by the parties as provided in
The facts of the case are not in

9.1 The author of the communication claiml that there have been breaches of
article 2, paragraphl 1 and 3, article 7, article 9, paragraph 4, and article 10 of
the Covenant.
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9.2 The Committee recalls that article 7 prohibits torture and cruel or other
inhuman or degrading treatment. It observes that the assessment of what
oonstitutes inhuman or degrading treatment falling within the meaning of article 7
depends on all the circumstance& of the case, such as the duration and manner of
the treatment, its physical or mental effects as well as the sex, age and state of
health of the victim. A thorough examination of the preser!t communic~ti'n has not
disclosed any facts in support of the author's alle~ations that he is a victlm of a
violation of his rights set forth in artJcle 7. !n no case was severe pain or
BUffering. whether physical o~ mental, inClicted upon Antti Vuolanna by or at the
instigation of a public or~iciQll nor does it appear that the solll.arv coufinement
to which the author was subjected, having regard to its strictness, duration and
the end pursued, produced any adverse physical or mental effects on him.
Furthermore, it has n~t been established that Mr. Vuolanne sufCered any humiliation
or that his dignity was interfered with apart from the embarrassment inherent in
the disciplinary measure to which he was subjected. In this connection, the
Committee expresses the view that for punishment to be degrading, the humiliation
or debasement involved must exceed a particular level and must, in any event,
entail other elements beyond the mere fact of deprivation of liberty. Furthermore,
the Committee finds that the facts before it do not substantiate the allegation
that during his detention Mr. "uolanne was treated without humanity or without
respect for the inherent dignity of the person, as required under article 10,
paragraph 1, of the Covenant.

9.3 The Committee has noted the contention of the State party that the case oC
Mr. Vuolanne does not fall w.lthin the ambit of article g, paragraph -1, of the
Covenant. The Committee considers that this question must be answered by reference
to the express terms of the Covenant as well as its purpose. It observes that as a
general proposition, the Covenant does not contain any provision exempting from its
application certain categories of persons. According to article 2, paragraph 1,
"each State party to the present Covenant undertakes to respect and to ensure to
all in~ividuals within its territory and subject to its jurisdiction the rights
rec09ni~ed in the present Cov~nant, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status". The all-encompassing character of the
terms of this article leaves no room for distinguishing between different
categories of persuns, such as civilians and members of the military, to the extent
of holding the Covenant to he applicable in one case but not in the other.
Furthermore, the trayaux priparatoires as well as the Committee's general comments
indicate that thg purpose of the Covonant was to proclaim and define certain human
rights for all and to guarantee their enjoyment. It is, therefore, clear that the
Covenant is not, and should not be conceived of in terms of whose rights shall be
protected but in tarms of what rights shall be guaranteed and to what extent. As a
consequence the application of article 9, paragraph 4, cannot be excluded in the
present case.

9.4 The Committee acknowledgeR that it is normal for individuals performing
military service to be SUbjected to restrictions in their freedom of movement. It
io self-evident that this does not fall within the purview of article 9,
paragraph 4. Furthermore, the Committee agrees that a disciplinary penalty or
measure which would be deemed a deprivation of liberty by detention, were it to be
applied to a civilian, may not be termed such when imposed upon a serviceman.
Nevertheless, such penalty or measure may f,all within the scope of application of
article 9, paragraph 4, if it takes the form of restrictions that are imposed over
and abov~ the exigencies of normal military service and deviate from the normal
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conditions of life within the armed forces of the State party concerned.
to establish whether this is so, account should be taken of a whole range
factors such as the nature, duration, effects and manner of the execution
penalty or measure in question.

In order
of
of the

9.5 In the implementGtion of the disciplinary measure impo~ed on him, Mr. Vuolanne
was excluded from performing his normal dutle~ ftnd had to spend day and nlght fo~ a
period of 10 days in a cell measuriny 2 x 3 metr~s, He was allowed out of his cell
solely for pu~poses of eating, going to the t.oilet and taking air for half an hour
evel'y day. He was prohiuited from talking to other detainees and from making any
noise in his cell. His corr~spondence and personal notes wero interfered with. He
served a sentence in the same way as a prisoner would. The sentence impoled on the
author is of a significant length, approaching that of the shortest prison sentenc~

thbt may be imposed under Finnish criminal law. In the light of the circumstances,
the Committee is of the view that this sort of solitary confinement in a cell for
10 days and nights is in itself outside lhe uGual service and exceeds the normal
restrictions that military life entails. The specific disciplinary punishment led
to 6 degree of social isol~tion normally associated with arr~b~ and detention
wit~in the meaning of article 9, paragraph 4. It must, therefore, be considered a
depl'ivation of liberty by detention in the sense of article 9, paragraph 4. In
this connection, the Co"~ittee recalls its General Comment No. 8 (16) according to
which most of the provisions of article 9 apply to all deprivations of liberty,
whether in criminal cases or in other cases of detention as, for example, for
mental illness, vagrancy, drug addiction, educational purposeo and immigration
contl'ol. The Committee cannot lccept the State ~arty's contention that because
military disciplinary detention is firmly regulated by law, it does not necessitate
the ldgal and procedural safe9uards stipulated in article 9, paragraph 4.

9.6 The Committee further notes that whenever a decision depriving a person of his
liberty is taken by an administrative body or authority, there is no doubt that
Article 9, paragraph 4, obliges the State party concerned to make available to the
person detained the right of recourse to a court of law. In this particular case
it matters not whether the court would be civilian or military. The Committee does
not accept the contention of the State party that the request for review before a
superior military officer according to the Law on Military Disciplinary Procedure
currently in effect in Finland is comparable to judicial scrutiny of an appeal and
that the officials ordering detention act in a judicial or quasi-judicial manner.
The procedure followed in the case of Mr. Vuolanne did not have a judicial
character, and the supervisory military officer who upheld the decision of
17 July 1987 against Mr. Vuolanne cannot be deemed to be a "court" within the
meaning of article 9, paragrAph 4, therefore, the obligations laid down therein
hAve not been complied with by the authorities of the State party.

9,7 The Committee observes that article 2, paragraph 1, represents a general
undertaking by States parties in relation to which a specific finding concerning
the author of thiu communication has been made in respect to the obligation in
article g, paragraph 4. Accordingly, no separate determination is required under
nrticle 2, paragraph 1.

10. The Human Rights Committee, acting under art.icle 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights, is
of the view that the communication discloses a violation of article g, paragraph 4,
u[ Ull~ Cuvenant, because Mr. Vuolanlle was unable to challenge his detention befole
fi eourt..
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11. The Committee, accordingly, is of the view that the State party is under an
obligation to take effective measures to remedy, in accordance with article 2,
paragraph 3 (a), the violation Buffered by Mr. V~olanne and to take steps to ensure
that similar violations do not occur in the future.
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ANNEX XI

Decisions of the Human Rights Committee declaring communications
inadmissible und.r the Optional Protocol to the International

Covenant on CiVil and Political Rights

A. Communigation No. 164/1984, G. F. Croes v. The Netherlands
(D.gi£ign gC 7 Ngv.mb.r 1988, adopt.d at the thirty-fgurth
s.ssign)

Submitt.d bya Gilb.rto rr~n~ois Croes, deceased, and his heirs

Alleged victima G. F. Croes

State party congerneda The Netherlands

Date of communlcationa 11 January 1984 (date of initial letter)

The Human Rlghts Committee, established under article 28 of the International
Covenant on Civil and Political Rightsa

Meeting on 7 November 1988,

satting aiide, pursuant to rule 93, paragraph 4, of its provisional rules of
procedure, an earlier decision on admissibility, dated 25 October 1985,

Adopts the followinga

Revised deg~sion on admisslbilit~

1. The author of the communication (initial letter dated 11 January 1984 and
further letters dated 18 May, 8 June and 27 September 1984) is the late Gilberto
Fran~ois Croes, a native of the island of Aruba. Mr. Croes was the leader of the
People's Electoral Movement (Movemento Electoral di Pueblo, MEP) of Aruba. When
Aruba achieved the status of a self-governing country within the Kingdom of the
Netherlands, on 1 January 1986, the author was elected a member of the Parliament
of Aruba. On 26 November 1986, as a result of an automobile accident, the author
passed away. By letter of 29 June 19'88 his heirs reguested the Committee to
continue examination of the case. They are represented by counsel.

2.1 It is stated that the author founded the MEP in 1971 and that the paI'ty has
been proposing Aruba's independence since 1972. Because of his political activity
he W3S allegedly subjected to harassment, accusations of being radical and
revolutionary as well as to physical threats and attacks by various political
opponents; he deposited complaints with the prosecuting authorities for slander and
other offences, but it is claimed that he was denied reasonable satisfaction and
that the authorities have condoned these violations.

2.2 In connection with the preparation for the elections of the Island Parliament
in April 1983, the MEP, which reportedly had been the majority party through six
elections (in the November 1985 elections, the MEP lost its majority), was denied
permission to hold a parade, apparently on the ground that the relevant request
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submitted by the MEr had disappeared. The author was allegedly led to believe by
police authorities that no obstacle would be laid if he were to hold the parade,
but, on 24 April 1983, an order was given by the police authorities to break up the
MEP parade and a policeman shot the author in the chest two inches below the
heart. He was operated on and subsequently flown to a hospital in Miami, United
States, where he underwent a second operation. It is further alleged that the
policeman who did the shooting has not been prosecuted, although the author
requested his prosecution on 11 June 1983 and again on 16 November 1983 in a
complaint to the JUdge of First Instance in Aruba. After the judge rejected
prosecution on 22 December 1983, the auth~r directed a request to the Suprem~ Court
of the Netherlands Antilles, which, on 24 February 1984, declared the author's
request inadmissible. It is thus claimed that domestic remedies have been
exhausted with respect to this allegation, and that "the duration of the
investigation itself had taken much too long, unreasonably long in the terminology
of the Optional Protocol".

2.3 The author alleged, particularly, that his right to life, his right to being
treated equally and his right to see others treated equally unaer the laws of the
Netherlands Antilles was violated by the authorities of the Netherlands Antilles
and of the Netherlands. He further alleged that the right to self-determination of
the Aruban people was threatened with gross violation by the authorities
concerned.

3. In response to a request for further information, the author, in a letter
dated 27 September 1984, stated that the alleged attempt on his life "was the
result of a conspiracy, inspired to kill me as a leader of the Aruba independence
movement", and gave details on another shooting incident and on an alleged raid on
his parents' home in August 1977.

4. By its decision of 26 October 1984 the Human Rights Committee transmitted the
communication under rule 91 of the Committee's provisional rules of procedure to
the State party, requesting information and observations relevant to the question
of the admissibility of the cnmmunication.

5.1 In its submission dated 28 May 1985, the State party presented the facts as
follows I

"The complainant, Mr. Gilberto Fran~ois Croes, is the leader of a
political party on the i=1and of Aruba. Aruba is one of the islands which
together constitute the Netherlands Antilles. The Netherlands Antilles is a
part of the Kingdom of the Netherlands, consisting of two self-governing
countries, the Netherlands ~nd the Netherlands Antilles.

"The politL,;al party of which Mr. Croes is the leader strives for an
independent status of Aruba.

"On 24 April 1983, during disturbances surrounding a car parade on the
island of Aruba, held by Mr. Croes' political party without the required
permission from the authorities, Mr. Croes was wounded by a pistol shot. He
alleged that the shot was deliberately fired by a policeman.

"On 26 May 1983, the Minister of Justice of the Netherlands Antilles
appointed a Committee of Inqui.y to investigate the actions and conduct of the
police during the events that took place on 24 April. This investigation was

-260-



concluded on 8 July 1983. The Committee of Inquiry concluded that the police
forces serving that day had shown sufficient self-restraint and
self -discipline.

liThe Committee of Inquiry purposely did not go into the question whether
the shot that wounded Mr. Croes was in fact fired by a policeman, and if so,
whether the policeman could be held guilty of this fact, in view of the
forthcoming investigations by the prosecuting authorities into these questions.

liThe prosecuth.g authorities in their investigations came to the
conclusion that there was no proof of premeditated or deliberate or
intentional firing on the part of [the policeman], and moreover that there was
even no proof of guilt on the part of [the policeman] that his gun fired the
shot which hit Mr. Croes. For this reason the case against [the policeman]
was dropped.

liOn 16 November 1983, Mr. Croes filed a request with the court in first
instance, requesting the prosecution of [the policeman]. The court, in a
decision dated 12 December 1983, supported the Public Prosecutor's Decision
not to prosecute [the policeman], and rejected the request of Mr. Croes.

"Mr. Croes then, on 12 January 1984, filed a complaint with the Court of
Justice of the Netherlands Antilles, which was rejected on grounds of form."

5.2 With regard to the rights invoked by the author, the State party addresses
itself to alleged violations of the following rights:

"(a) 'His right to 1 i fe' ,

"(b) 'His right to being t~eated equally I,

"(c) 'His right to see others treated equally' ,

"(d) 'The right c.o ,.elf -detarminat.ion of the Aruban people' ,

"(e) Furthermore a complaint in a letter of Mr. Croes' lawyer
dated 18 May 1984, 'that the duration of the investigation itself ha~ taken
much too long, unreasonably long'. It is unclear whether this complaint
refers to the treatment of Mr. Croes himself or the treatment of the
[policeman]. In the latter case, this part of the communication would in any
case be inadmissible under rule 90, paragrAph 1 Cb) of the Committee's Rules."

5.3 With regard to the questi01 of admissibility, the State party "litarts from the
assumption that Mr. Croes can be Rupposed to be invoking articles 6, 14, 26 and
article 1 of the International Covenant on Civil and Political Rights. As for his
"right to see others treated equally", the Goverrunent cannot find an article in the
Covenant protecting such a right. Confronted with the question whether the
Goverrunent considers Mr. Croes' communication to be admissible, the Government, to
its regret, has to reply in the negative, for the following reasons:

Firstly, the communication indicates an abuse of the right to present a
communication, for political and propagandistic motives. Mr. Croes is the leader
of a political party propagating a "status aparte" for the island of Aruba. His
principal accusation is that, as a political leader, he was discriminated by the
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prosecuting and judicial authorities of the Kingdom of the Netherlands. A
complaint based on article 26 of the Covenant could only be made on the basis of an
allegation that either the prosecuting authorities or the courts applied the laws
to Mr. Croes in a discriminatory way. Though Mr. Croes does indeed accuse the
authorities of a "conspiracy" against him, and apparently fears that this spirit of
conspiracy has even reached the Judicial Laboratory at Rijswijk in the Netherlands,
he fails to bring any concrete evidence in support of his accusations and
insinuations.

Secondly, Mr. Croes failed to exhaust the ~vailable domestic remedies with
respect to his complaints under the Covenant. What he did submit to the national
authorities were:

(a) A protest against the decision not to prosecute [the policeman];

(b) A protest against the decision not to prosecute Mr. Croes himself on
charges of perjury and holding a car parade without a permit.

However, Mr. Croes failed to invoke before the national authorities any of the
Covenant's rights mentioned above. Of these rights, at least articles 6 and
14 are, in accordance with article 93 of the Constitution, "self-executing" in the
sense that they can be invoked by individuals before the national courts. In this
way the Constitution provides an important "available domestic remedy" in the sense
of article 5, paragraph 2 (b), of the Optional Protocol.

Thirdly, Mr. Croes' allegation that the investigating procedures took too long
cannot be brought within the scope of article 14, paragraph 3 (b), of the Covenant,
because Mr. Croes was not in the position of a person "charged with a criminal
offence" within the meaning of that provision.

Fourthly, a complaint based on article 6 of the Covenant appears to be made as
a result of allegations that:

(a) The shots which wounded Mr. Croes were deliberately fired by a policeman
in a premeditated attempt to kill him;

(b) That the prosecuting and judicial authorities joined in efforts to cover
up this fact and to protect [the policeman] from the normal administration of
justice.

Mr. Croes fails to submit any evidence in support of such allegations.

Lastly, Mr. Croes cannot claim a right to invoke article 1 of the Covenant
without submitting even a beginning of evidence to the effect that:

(a) The people of Aruba claim to be the victim of a violation of article 1 of
the Covenant by the Kingdom of the Netherlands;

(b) This people has authorized Mr. Croes to submit on its behalf a complaint
under article 1 of the Convenant;

(c) the Kingdom of the Netherlands has violated article 1. In this respect
it is significant that Mr. Croes' lawyer, in paragraph 28 of his letter of
11 January 1984, does not as yet allege an actual violation of article 1, but "a
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threat" to the right of self-d&termination. This raises the question whether a
possible future violation of a right protected by the Covenant cou14 be the object
of a com~laint un4er the Optional Protocol. The Government answers this question
in the negative.

For the reasons submitte4 in the foregoing paragraphs the Government of the King40m
of the Netherlands submiti that the communication of Mr. Gilberto rran~ois Croes is
inadmissible under ru\e 90, paragraphs 1 (b), 1 (c), 1 (d) and 1 (f) of the
Committee's Rules of froce4ure."

6.1 Before consi4ering ~ny claims containe4 in a communication, the Human Rights
Committee must, in accor4ance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

6.2 Article 5, paragraph 2 (a), of the Optional Protocol preclUdes the CQmmittee
from considering a communication if the same matter is being examined under anoU~er

procedure of international investigation or settlement. There was no indication
that the case was under examination elsewhere.

6.3 Article 5, paragraph 2 (b), of the Optional Protocol precludes the Committee
from considering a communication unless domestic remedies have been exhausted. In
this connection the Committee rec~lled that in its decision under rule 91 of its
provisional rules of procedure it requested the State party, in case it would
contend that domestic remedies had not been exhausted, "to give details of the
effective remedies available in the particular circumstances of this case". The
Committee noted that in lts submission of 28 May 1985 the State party contended
that the author had failed to exhaust domestic remedies. It mentioned the steps
taken by Mr. Croes, but did not specify what effective local remedies would have
been available in the circumstances of this case, had Mr. Croes specifically
invoked articles 6 and 14 of the Covenant in his submission of complaints to the
national authorities. The r.ommittee noted that the steps taken by the author to
exhaust domestic remedies ended with the rejection of his appeal to the Supreme
Court of the Netherlands Antilles on 24 February 1984. In the Absence of any clear
indication from the State party concerning other effective domestic remedies which
the author should have pursued, the Committee concluded that it was not precluded
vy article 5, paragr,.ph 2 (b), of the Optional Protocol from considering this case,
but indicated that this conclusion could be reviewed in the light of any further
information submitted by the State party under article 4, paragraph 2, of the
Optional Protocol.

6.4 The Committee noted the State party's contention that the communication
indicates an abuse of the right of submlssion. However, the Committee found that
the grounds invoked by the Statl ,arty in this connection did not appear to support
such 6 conclusion.

7. On 25 October 1985, the Human Rights Committee therefore decided that the
communication was admissible in so Car as Mr. eroes claimed to be personally
affected by the events which he described (as set out in paras. 2.2, 2.3
and 3 above), and In so far as these events could raise issuls under articles 6, 9,
paragraph 1, first sentence, 19, 21, 25 and 26 of the Covenant.

8.t In its submission under article 4, paragraph 2, of the Optional Protocol,
dated 16 May 1986, the State party, elaborating on its submission of 28 May 1985,
reaffirms that the author failed to exhaust the domestic remedies that were
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available to him. It states that the author, in his initial action brought against
the State party, failed to invoke the self-executing provirions of the
International Covenant on Civil and Political Rights. The State party's
obligations under the Coven~nt were invoked for the first time before the Hwnan
Rights Committee. Furthermore, he could have initiated civil proceedings against
the State alleging tort. The State party submits that the courts would have dealt
with his complaints based on the Covenant except his allegation of a viol~tion of
the right of self-determination under article 1. Had the author acted as indicated
above, he could have exhausted all domestic remedies up to and including the
highest judicial authority in the Kingdom, the Supreme Court (Hoge Raad), and thus
met the requirements of article 5, paragraph 2 (b), of the Optional Protocol.

8.2 With respect to the merits of the communication, the State party submits that
there has not been any violation of the rights invoked by the author. Concel"ning
article 6, it recalls that after due investigation the prosecuting authorities in
~ruba concluded that there was no evidence whatsoever of premeditated or
intentional firing on the part of the police officer, that there was no proof that
the shot which wQunded Mr. Croes had been fired from the police officer's gun, and
that for that reason the case against the police officer was dismissed.

8.3 Concerning the alleged violation of article 9, paragraph 1, the State party
affirms that it did not violate the author's right to liberty and security of
person. It explains that the police forces that were on duty in Aruba on
24 April 1983 sought to uphold law and order, to prevent disorder and to protect
all people, including the author, against any form of bodily harm. I" this
context, the author was neither deprived of his liberty nor of his security. The
police forces on duty on the said day vere not only SUfficiently trained but also
displayed behaviour which enabled them to ful!il their duties in every res~ect.

Disturbances resulted because the MEP held a motorcade without permission and
partly because of the behaviour of MEP supporters.

8.4 With respect to articles 19, ~l and 25 of the Covenant, the State party
rejects the allegations put forth by the author. It points out that Mr. CrusH
exercised atl his democratic rights to express political views, to found a
political party and to be elected to the Parliament of the Netherlands Antilles.
No violation of article 19 can thus be said to have taken place. In respp.~t of
article 21, the State party points out that under the la~s of the Netherlands
~ntilles and Aruba, anyone who wishes to organize a manifestation on public roads
must seek and obtain permission from the competent authorities. ~I III the present
case, the request for authorization to hold a motorcade filed by the author's party
did not reach the authorities, which is Why permission to hold a parade was given
to another p("llitical p3rty. The author's party was, however, grant.ed permission t.o
hold a demonstration. In the interest of public order, the police broke up the
motorcade which was held after the demonstration. The State party submits th~t the
regulations in question are compatible with article 21, sincp. thp. requirpmp.nt of
prior permission to hold public demonstrations is a rest.riction made in cunformit.y
with the law and necessary in the interest of public order. COllcerninq flrHC'lo 21j,
the State party swnmarizes the electoral system in force in the Netherlandn
Ant.illes and Aruba at the same t.ime of t.he :iUbmission of the complaint, rind
emphasizes that the author's rights and the rights ol his party under ~hnt article
WHre in no way rentricted.

8.5 Finally, with respect to the alleged violation oC ctrticle 26, thn Stiltn pillty
refers to t.he decision of the Court of ,Justice of the Nether lands Anti llt-~s of
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24 February 1984 and ar9ues that the Court's considerations do not reveal that
Mr. Croes was discriminated against.

9.1 Commenting on the State party's submission, the author's heirs, in ~

submission dated 29 June 1988, maintain that their father's initial allegations are
well founded and that he did indeed exhaust all the domestic remedies available to
him. In particular, they claim that the State party's argument that the author
should have initiated civil proceedings a9ainst the Netherlands does not address
his concerns, since monetary compensation cannot do away with the human rights
violations of which the author was a victim, and which in their opinion still
warrant criminal prosecution. Furthermore, they claim that Mr. Croes did not have
to in~oke international treaty norms and obligations of the State party, since the
courts should have applied them ex officio. They claim in that context that the
Author, in hi~ memorandum to the Supreme Court of the Netherlands dated
la January 1984, did in fact invoke the Covenant.

9.2 With respect to the alleged violation of articles 6 and 9, paragraph 1, the
lIuthor I S heirs reiterate that the shot fired by [name deleted] which wounded the
author was part of a premeditated plot against the author's life. They affirm that
the "heavily armed police corps" intended to "victimize" the unarmed MEP loyalists,
to cause Aruban cititens to turn against Aruban citizens, which in turn would
lHovide a pretext to postpone the elections scheduled by the Government of the
Net.herlands Antilles. They deny that MEP supporters acted in any way that could be
cunstrued as aggressive during the motorcade and affirm that the parade was held
following discussions with the highest police officer on duty on 24 April 1983.

9.1 With respect to the alleged violations of articles 19 and 21, the authcr's
heirs claim that the State party's argwnentation reflects an exceedingly narrow
intprpretation of the scope of these articles. They take issue with the State
pRrty's submissions concerning article 21 (see para. 8.4 above) and reiterate that
the motorcadA was broken up only after it had proceeded for several hours and
covered approximately 20 miles, and that there was no danger of cros&lng the
~otorc~de of a rival political party. Thus there was no basis for prohibiting
(1n(\1 ur break Ing up the parade.

9.4 Concerning an alleged violation of article 25, the author's heirs challenge
without further substantiation the State party's claim that the rights of the
Author and of his party were in no way restricted. In respect of article 26,
finally, they maintain that, under the pretext of justice, the author did suffer
from discrimination because of the inadequate investigation of the shooting
incident and the authorities' effort to hold back evidence. In other words, the
cliHcriminat.ion is said t.o have consisted in the authorit.ies' attempt to "cover up"
I.~~ CORe of the police officer.

10. Pursuant to rule 93, paragraph 4, of its provisional rules of proCedllr€ and in
IH'cun1r\llce with it.s decision of 25 Ol~tober 1985, the Hwnan Rights Committee has
n~vit-!wecl its decision on admissibility 01 25 October 1985. On the basis 01 the
Rdditional information provided by the State party ifi its submission of
Ili Mi\Y 1986, the Committee concludes that then would have been effective remedies
(\v~ilable to thp author both with respect to the shooting incid~nt anrl the break-up
(If the motorcade. The Committee has stres~ed on previou~ occasions that remedies,
t.he ,W'1ilabllit.y of which is not evident. cannot be invoked by the State party t.o
t hl-' (If!1 !"imeut of t.he author in proceedings under the Optional Protocol
(l'llInrnunicatinn No. 113/1981, decision of U April 1985, para. 10.1). In this t::dHf' ,
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however, the Committee comes to the conclusion that remedies were evi~ent. It
wo~ld have been open to Mr. Croes to institute civil proc.e~ings against the State
party an~ to claim compensation for the ~amages suffere~ a8 a re.w!t of the allege~

failure of the State party to f~lfil its obligations un~er the International
Covenant on Civil an~ Political Rights. It is true that he claime~ that this type
of recourse woul~ not a~~ress his concerns. In this context, the Committee
observes that although States parties are oblige~ to investigate in 900~ faith
allegations of hwman rights violations, criminal procee~ings woul~ not be the only
available reme~y. Accor~Angly, the Committee cannot accept the argument of the
author an~ his heirs that procee~ings before the Aruban courts, other than those
leading to the crimin~' prosecution of the policeman, do not constitute effective
remedies within the meanin~ of article 5, paragraph 2 (b), of the Optional
Protocol. The Committee ad~s that the authors' complaint could be ~irvcte~, in all
of its aspects, against the Aruban authorities in general and that he and his heirs
have faile~ to pursue all avenues of ju~icial recourse open to them.

11. The Human Rights Committee therefore decides that,

(a) The decision uf 25 October 1985 is set asidel

(b) The communication is inadmissible,

(c) This decision shall be communicated to the heirs of Gilberto Franyois
Croes an~ to the State party.

Notes

AI Article 32 of the General Police Regulations for Aruba. The State party,
in an annex to its submission, provides excerpts of these regulations.
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B. CAmmunipatiAP No, 213/1080. H, C, M, A, y, Tb. N.tb.rlapd.
(D.pi.iAP pf 30 Marpb li8i. adAPt.d at tb. tbirty-fiftb
••••ipp)

Submitt.d byl H. C. M. A. [name d.l.t.d]

All.g.4 yigtiml Th. author

State party QpnQ.rnedl Th. Neth.rlands

Dat. oC Qommunicatiopl 31 October 1986 (dat. oC initial 1.tter)

Tbe Human Rigbt. CAmmitt•• , .stablish.d und.r articl. 28 oC the Int.rnational
Covenant on Civil and Political Rights,

Me@ting on 30 March 1989,

Adopts the fo110winql

peci.ion on admis.ibi1ity

1. The author of the communication (initial 1.tt.r dated 31 October 1986, and
subsequent submislions of 6 April 1987, 20 June and 18 July 1988) is H. C. M. A., a
citizen of the N.th.r1ands r.sidinq in the N.therlands. He a11eqes to be a victim
ot violations of artic1' 2, paragraphs 2 and 3, articlel 7, 9, 10, paragraph 1,
and 14, paragraph 1, of the International Covenant on Civil and Political Riqhts by
the Government of the Netherlands. He is represented by counsel.

2.1 The author states that on Friday, 19 March 1982, he participated in a peaceful
demonstration ln Amsterdam to protest the murd.r of four Netherlands journalists in
El Salvador. After leavinq the site of the demonstration, he was assaulted by four
unknown persons and sUltained injuri'l. Subsequ.ntly, policem.n in civilian
cloth.s pushed him into a police car and h. wal detained in a polic. cell. After
four witnesses testified at the police station that he had not disturbed the public
order, he was released oa Tuesday, 23 March 1982. He was tried for public disorder
before the Amsterdam Criminal District Court and acquitted on 5 Sept.mber 1984. On
1 April 1985 the ~sterdam District Court, Second Chamber, awarded him
400 Netherlands guilders for unlawful detent~on.

2.2 The author poin~J out that on 22 April 1982 h. ~omp1ained to the court of
first instance about maltreatment by a police officer. His complaint wal
transmitted by the court of first instance to the military prosecutor, al the rank
to whicb the police officer ~elonqed fell under military jurisdiction. The
military prosecutor, however, dismissed the complaint. On appeal, the Military
High Court stated that in cases of military proceduta1 law only the Minister of
Defenc@ had authority to order prosecution. The Military Hiqh Court thus decided
that it was not competent to rule on the case. Its president subsequently
transmitted the file to the Ministers of Defen~e and Justice, considerinq that it
would b@ an anoma~oul situation if perlons falling under military jurisdiction
could be immune from prosecution under certain circumstances, while persons falling
under civilian jurisdictior. could b9 prosecuted.
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2.3 The author maintains, however, that the Governm.nt of the Netherlands has not
t,!ken any initiative to eradicate the alleged inequality before the law. The
author claims that, as no adequate recourse procedure exists for civilians against
<:ruel and inhuman treatment by the military and the police when such cases fall
under the jurisdiction of the military, the State party has viol at'" articles 2
and 1 of the Covenant. Concerning his detention, the author cIa' ;q, without giving
any details, that he was subjected to ill-treatment in violation ~f article 10 of
thu Covenant. He further claims that artiCle 14 of the Covenant has been violated,
because he has been unable to prosecute a police officer falling under exclusive
military ju~isdiction. Moreover, he maintains that the existing complaints
procedure against members of the police is unjust, since police officers themselves
investigate such complaints and exercise discretionary powers in their own favour.
He alleges that an independent system of control does not exist in the Netherlands
legal system.

3. By its decision of 9 December 1986, the Working Group of the Human Rights
Committee transmitted the communication under rule 91 of the provisional rules of
procedure to the State party concerned, requesting information and observations
relevant to the question of admissibility of the communication, in partiCUlar
details of the effective remedies available to the author in case domestic remedies
had not been exhausted. It also requested the State party to provide the Committee
with copies of any administrative or judicial decisions relevant to the
communication.

4.1 In its submission under rule 91, dated 11 February 1987, the State party
provides an outline of the factual situation and argues that the communication
should be declal'ed inadmissible on the grounds that the allegations put forward by
the author do not disclose a violation of any of the rights enumerated in the
Covenant and that, therefore, the author has no claim under article 2 of the
Optional Protocol.

4.2 With regard to tha factual situation, the State party states that the author
was arrested in Amsterdam on 19 March 1982 "on the accusation of having committed
violent acts (throwing stones at the consulate of the United States of America)
during an anti-El Salvador demonstration". The author was arrested by a team
consisting of an Amsterdam City Police officer and an officer belonging to the
Royal Military Police (Roninklijke Marechaussee), which also has the task of
providing military assistance to the Amsterdam City Police. The State party
affirms that, since the author did not submit himself willingly to the authoritie~,

a brief struggle ensued, in the course of which the author'~ jaw was injured. He
received medical treatment for a bruise to his jawl the Burgeon on duty stated that
the author did not sustain any permanent injury, and the latter did in ~act not
report for a scheduled medical examination two weeks later.

4.3 Inasmuch as the applicable procedures are concerned, the State party argues
thnt in cases such as the one affecting the author, namely the filing ~f. complaints
about the acts of officers of the Royal Military Police, complaints have to be
addressed to the prosecutor of the ROY3l Netherlands Army (the Auditeur-Militair),
as civilian judicial authorities are not competent to prosecute military
personnel. A decision whether or not to prosecute is taken by a military legal
officer (verwijzingsofflcier) who acts on behalf of the Commanding-General, upon
advice of the Prosecutor of the Army. This was also the procedure applied to the
case of the author. Against the decision not to prosecute the military police
officer who allegedly maltreated the author, the author lodged a complaint with th~
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National Ombudsman, an independent body instituted by law that mediate. in
questions related to governmental acts against which no legal remedy is available.
The Ombudsman is supposed to report his findings both to the administrative
authority to which the disputed act is imputable and to the plaintiff, evaluating
wh~ther the governmental act was proper and, optionally, recommending possible
remedies to the Administration. In the present case, the Ombudsman advised the
author to appeal to the 8igh Military Court (Hoog Militair Gerechtshof) against the
decision communicated by the prosecutor of the Army.

4.4 On 13 June 1983, the High Military Court decided that it was not competent to
decide on the case, as only the Minister of Defence can order the military legal
officer or Commanding-General to prosecute a case. In this context, the State
party points out that a provision analogous to article 12 of the civilian Code of
Penal Procedure, under which a complaint with an appeal court can be filed if no
prosecution is decided upon, does not exist. In the present case, the Minister of
Defence held that, as formal notification of non-prosecution to the Royal Military
Police had already been given, be could not oblige the military legal officer or
the Commanding-General to prosecute the case. The author, subsequently, did not
request further action by the Ombudsman, who therefore did not initiate an inquiry.

4.5 Finally, the State party observes that legislative proposals that would solve
the discrepancy between the Code of Military Penal Procedure and its civilian
counterpart have been introduced in the Netherlands Parliament and are awaiting
approval. An lnterim solution has been ruled out, given the extensive legislative
changes that it would require and the rare occurtence of the complaints in question.

4.6 With regard to the
distinguishes betweenl
(b) the alleged lack of
prosecuted.

admissibility of the communication, the State party
(a) the actual treatment of the author upon his arrest; and
an adequate legal procedure to see the arresting officer

4.7 With regard to the first issue, the State party recalls the requirement of
article 2 of the Optional Protocol that only individuals who have exhausted all
avail~ble domestic remedies may submit a communication to the Committee and submits
that a tort action against the Government could not a priori be called futile.
With regard to the alleged violations of articles 7 and 10 of the Covenan~, it
submits that the allegations of the author do not come within the scope of the
concepts "torture" or "cruel, inhuman or degrading treatment" or the obligation to
treat individuals "with humanity an~ with respect for the inherent dignity of the
h~an person", nor indeed, within the scope of any other concept in the Covenant,
and therefore cannot be regarded as constituting a violation of Covenant rights.
Furthermore, in the State party's view, the author has not substantiated his
allegations in such a way as to support his claim credibly.

4.8 Concerning the second issue, the State party submitsl "that the allegations
in the communication cannot be regarded as constituting a violation of any of the
rights enumerated in the Covenant. More in particular, the Goverr~ent is not aware
or ~ny right laid dow~ in the Covenant to see someone else prosecuted.
Furthermore, the allegation& have not been substantiated in such a way as to
credibly supp\)rt a cll'!.lm regarding such a violation ••. ".

5.1 In a submission dated 6 April 1987, the author comments on the State p3rty's
charge that he had l"~en arrested becausJ of throwing stones at the United States
consulate during a demonstration. ~e affirms thBt he only demonstrated and that he
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was caught violently by the neck by two men when he tried to leave the building
where the demollltration was being held. One nf the men, an officer of the Royal
Military Police, hit him in the face several times. The policemen were dressed as
civilians and did not identify themselves. The author claims that he did not
resist, and that immediately after the arrest he was taken off in a police car by
the two officers. He was released after being detained for four days, during which
he was taken to the hospital every day.

5.2 The author states that, in the civil proceedings against the officer of the
Royal Military Police which remain sub judice, five witnesses testified on his
behalf, all of whom confirmed that he did not resort to violence during the
demonstration in question. Although not currently experiencing any physical
effects of the maltreatment suffered at the hands of the police officers, he still
suffers from psychic trauma. He encloses the report from the psychiatrist who
treated him, according to which there are unmistakable links between the way the
author was treated durin9 his arrest ana d~tention and his subsequent psychological
disturbances, e.g. the co~tinuing fear of being attacked in the street.

5.3 He reiterates that the right to test the decision of whether or not to
prosecute somebody by a competent, independent and impartial tribunal established
by law is a right enshrined in article 14 of the Covenant, and that there is also a
right, in a suit at law, to be safeguarf3d against military arbitrariness.

6.1 By further decision under rule 91, dated 6 April 1988, the Working Group of
the Human Rights Commltte;' requested the State party, inter alia, to clariff
(a) why the author was subjected to detention for four daysl (b) whether the author
was brought before a judge or judicial officer during this period1 (c) whether he
could have invoked the principle of habeas corpus during this periodl (d) the
extent to which the competent military authorities investigated the author's
complaintl and (e) whether any written decision was handed down by the Military
Prosecutor, explaining why no criminal proceedings against Mr. O. were initiated;
in the affirmative, to provide the Committee with the textl in the negative, to
clarify the Military Prosecutor's reasons for not indicting Mr. O.

6.2 The Working Group also requested the author (a) to clarily his allegation that
he was subjected t~ ill-treatment during detention in March 19821 (b) to forward to
the Committea an English translation of (i) his complaint of 22 April 1982 to the
Court of fir~t instance1 and (ii) his legal brief in the civil proceedings againRt
Mr. 0.1 and (c) to indicate the current stage of the latter proceedings.

7.1 In its reply dated 17 June 1988, the State submits, with regard to the
author's arrest and detention:

"The plaintiff arrived at the police station at 2130 nnurs on Friday,
19 March 1982, and was immediately brought before an assistant public
prosecutor. The plaintiff, who was suspected of assault, a criminal offence
under article 141 of the Criminal Code, was questioned on the morning of
Saturday, 20 March 1982, and a chi~f superintendent of the municipal police,
acting as ~ssistant public prosecutor, ordered him to be remanded in police
custody as from 1230 hours for a maximum of two days. The interests of the
investigation required that the suspect should remain in the hands of the
judicial authorities to all0w for further questioning and the examination of
witnesses.
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"After telephone consultations between the assistant public prosecutor
an~ the public prosecutor, the pUblic prosecutor extended the remand order for
a maximum of two days from 1230 hours on Monday, 22 March 1982. The advocate
on duty was immediately notified of the arrest and remand of the plaintiff.
He provided legal assistance to the plbintiff when he was remanded in police
custody. On Tuesday, 23 March 1982, the plaintiff was brought before the
examining magistrate in connection with the application by the public
prosecutor for him to be remanded in custody for a further period. After
questioning the plaintiff, the examining magistrate refused the application.
The plaintiff was then immediately released."

7.2 with respect to remedies available to the author, the State party submits th~t

during the four days of detention the author could have applied to the civil courts
for an injunction to secure his release if he believed he was being unlawful" 1
detained. It explains that "[the author'S] complaint was minutely examined by the
competent military judicial authorities. A complaint can tead to three situations I

"1. If both the Auditeur-Militair and the Commanding-Generall
Verwijzingsofficier find the complaint well-founded, prosecution will be
effected (article 11 RLLu).

"2. If the Commanding-General and the Auditeur-Mi1itair disagree, the Hoog
Militair Gerechtshof (milit.Jry court of appeal) can order prosecution
(article 15 RLLu). Moreover, during the investigation the Minister of
Defence can order the Commanding-General to prosecute (article 11 RLLu).

-3. If both authorities find the complaint ill-founded, no prosecution will
follow. In the instance of [A. v. C.), both the Auditeur-Militair and
the Commanding-General/VerwijzinSlBofficier found the complaint
ill-founded after thorough review. It was concluded that p,osecution of
[Mr. 0.] should not be effected in view of the fact that the injurie~

sustained by [Mr. A.] were a consequence of his resistance to the arrest.

"One of the tasks entrusted to the police is the effective maintenance of
law and order. This can, under certain circumstances, necessitate the use of
force. At the time of the arrest, [Mr. 0.] was seconded to the civilian
police. Therefore civilian police regulations on the use of force were
applicable. The police must act according to their standing instructions on
the use of force, whereby the principles of last resort and proportionality
must be observed, which is to say that a police officer may only use force if
no other means is available to him, and that he must act in a reasonable and
restrained manner. The Netherlands Government has no evidence to suggest that
these rules were not observed during the applicant's arrest."

In the State party's opinion, the procedure concerning the decision not to
prosecute ~~. o. described ftbove did not diverge from the standard procedure in the
author's casa. It adds that the Auditeur-Militair notified the author's counsel of
the decis~on not to prosecute ~r. O.

8. The State party reiterates that it considers the communication to be
inadmissiblel

"The first complaint, contained in the communication, regarding the
actual treatment oC [Mr. A.] upon his ecrest, is deemed inadmissible since the
tort procedure against the Government is still §~ juyl~ (before the
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subdistrict court in Haarlem)1 thus it cannot be maintained that all available
domestic remedies have been exhausted. Furthermore the complaint is submitted
to be neither compatible with ~he provisions of the Covenant nor sufficiently
substantiated.

"The second complaint contained in the communication, regarding the lack
of adequate legal procedure to see the arresting officer prosecuted, is in the
view of the Government also to be declared inadmissible, as ~he allegations
concerned cannot be regarded to constitute a violation of any of the rights
enumerated in the Covenant. Nor have the allegations been sufficiently
substantiated."

9.1 In his submission of 20 June 1988, author's counsel states, inter alia,

"I sent to you previously two medical records of the physical and
psychical injuries sustained by my cli8~t. Dr. Baart investigated my client
during his detention (report dated 16 June 1982). Dr. van Ewijk, the
psychiatrist (report dated 19 December 1986), diagnosed my client's illness as
a traumatic neurosis in connection with his arrest in March 1982."

9.2 In his comments of 18 July 1988 on the State party's submission, author's
counsel arguesl

"The Netherlands Code of Criminal Procedure is not in accordance with
article 9 of the Cnvenant. In the Code of Criminal Procedure a suspect
can bs held in custody for 4 days and 15 hours before he shall be brought
before a judge or officer authorized by law to exercise judicial power.

"[Mr. A.] has also not been held in custody in accordance with
articles 52 to 62 of the Code of Criminal Procedure. Normally the suspect is
held in custody for two days .•. after questioning. In plaintiff's case the
questioning was held on Monday, 22 March 1982. Before that [Mr. A.] had been
questioned v~rl shortly, so it is not true that [Mr. A.] was questioned on the
morning of Saturday, 20 March 1982. Nor is it true that [Mr. A.] could apply
to the civil court for an injunction to secure his release. [Mr. A.] was
de':ained during the weekend, at which time the Court is not in session."

9.3 Counsel further claims the civil proceedings initiated against Mr. O. have
nothing to do with the complaint, since the State party is not a party in it. It
serves only the purpose of personal satisfaction and reparation. Counsel
reiterates that the author's request for prosecution of the police officer is
admissible and reaffirms that the right to demand prosecution of this officer is
protected by article 14 of the Covenant.

10. On 13 September 1988, the State party submitted further comments on the
author'S submission:

"In accordance with art.icle 57 of the Code of Criminal Procedure, the
applicant was questioned before the decision to remand him in custody was
taken. '" Questioning took place at 10 a.m. on Satur~ay, 20 March. The
Government has already pointed out in its memorandum of 17 June 1988 that the
procedures required under Netherlands law were followed. These proceduren are
also in accordance with article 9 of the Covenant on Civil and Politic~l

Rights.
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"The president of the district court can be called upon at all times
(i.e. also during the weekend) when an injunction is being sought (see
article 289, para. 2, of the Code of Civil Procedure).

"The conclusion contained in the Public Prosecutor's letter ••. that
[Mr. A.] resisted arrest is based upon the official reports drawn up under
oath of off ice. "

11.1 Before considering any claims contained in a communication, the Human Rights
Committe! must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol.

11.2 The Committee has ascertained, as it is required to do under article 5,
paragraph 2 (a), Qf the Optional Protocol, that the same matter is not being
examined under another procedure of international investigation or settlement.

11.3 Wi~h respect to the requirement of exhaustion of domestic remedies, the
Committee notes lhat in respect of the author's allegations of a violation of
article 7 of the Covenant, the author instituted civil proceedings against the
officer of the Royal Military Police who allegedly maltreated him, which remain
'?endlng. Furthermore, the State party has indicated the possibility of initiating
tort proceedings against the Government. The author has not established that such
proceedings would be a priori futile. Therefore, this part of the communication is
inadmissible under article 5, paragraph 2 (b), of the Optional Protocol.

11.4 With respect to the alleged violation of article 9, para~raph 4, the
Committee has taken note of the State party's clarification that pursuant to
article 289, ·.aragraph 2, ~f the C~de of Civil Procedure, the aut~or could have
called upon the ~resident of the dlstrict court at any time after ~is arrest on
19 March lY82. Considering that the author has Jot contested the S~ate party's
clarification, and taking into account that he was released by order of a
magistrate on 23 March 1982 (i.e. four days after his arrest), the Co~~ittee finds
that the author has not substantiated his claim for purposes of admissibility.

11.5 With resrect to the alleged violation of article 10, paragraph 1, the
C~mmittee notes that the author has not provided the relevant c~arj.fications

requested in ~he Working Group's decision of 6 Apri~ 1988 and has thus fai~ed to
adduce any facts to show that he was s~bjected to improper truatment during
detention.

11.6 With respect to the author's allegation of n violation of article 14,
paragraph 1, of the Covenant, the Committee observeR that the Covenant does not
provide for the right to see another person criminally prosecuted. Accordingly, it
finds that this part of the communication is inadmissible as incompatible with the
provisions of the Covenant, pursuant to drticle 3 of the Optional Protocol.

12. The Human Rights Committee therefore decides:

(8) The communication is inadmissible;

(b) This decision shall be communicated to the State party allc to the author.
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C. CQmmun!gatiQD HO. 231/1087, A••• y. Jama!ga <p.glslpD Qf21 July 1089. Idopt.d It tb. tbirty-.12th 1'I,iPD)

Submitt.d ~YI A. S. (namv d.1.t.d]

Al1.g.d yigtiml Th. author

Stat. patty gODP.rD.da Jamaica

pat. Qf AQmmunigatlQDt 7 Jun. 1987 (dat. of initial 1.tter)

Th. HumIn Rights Committ•• , .stab1ish.d und.r article a8 of the Int.rnationa1Cov.nant on Civil and Political Rights,

MI.ting on 21 July 1989,

AdQpts the followingl

D.;illon on admi.libility

1. Th. author of the communication (initial lubmil.ion dat.d 7 Jun. 1987, ••v.ral.ubs.~u.nt submissions) is A. S., a Jamaican citis.n curr.ntly awaiting .z.cutionat St. Cath.rin. District Prison, Jamaica. H. claims to be the victim of aviolation of his human rights by the Government of Jamaica.

a.l Th. author states that h. and Winlton Wright w.r. arrested and charg.d withthe murder, on 28 Novemb.r 1983, of on6 Jalp.r V.rnon, but claiml to b. innoc.nt ofthe crim.. H. was convict.d and s.nt.nc.d to death on a9 January 1985 in theSt. Jam.1 Circuit Court, while hi~ co-d.f.ndant wal convict.d of manslaught.r andlent.n~.d to 10 y.arl of hard labour.

2.2 With r'lp.ct to the fact. of the ca•• , it app.arl AI that the d.c.a••d and theauthor w.r. living in the same ar.a and reputed to be good frlend.. On the nightof 28 Nov.mber 1983, at or around 9 p.m., ~n. ~f the witn••s.s, Roy Clark., h.ardthe lound of wr.ltling and of two gunshot. outlid. his hOUI., and th.n a voic.callinq out for h.lp. Aft8r a f.w mom.nts, h. w.nt outsid. and found the victim,who had b••n I.riously woun~.d by bull.ts fir.d at clol' rang.. H. th.n r.cognisedthat it was the victim'l voic. which he had previously h.ard, asking "(Nam.], whatdo you want to kill m. for?". During the trial, the author'. r.pr.s.ntativeobject.d to this stat.ment of Mr. Clark. al being heMrlay and thus inadmislible,but the judq. rul.d it to b. admi.lible, al part of the rls glsta••
2.3 Mr. Vernon was brought to the Cornwall R.giona1 Hospital in Mont.go Bay, where.m.rqency surgery was p.rformed on him. Two polic. inspectors w.nt to the hOlpitalIhortly aft.r hil admi'lion. On. of th.m, upon hi. arrival in the casualty ward,h.ard a voic. calling out the author's name and id.ntifying him al the on. who hadfired the shots. H. lat.r r.coqnil.d the voic. a. b.ing that of the d.c.al.d. Theinsp.ctor conduct.d a bri.f \nt.rvi.w with the victim, who was in a l.rioulcondition but still conlcioul. At the trial, author'. coual.l again obj.ct.d tothe inlp.ctor's .vid.nc. al h.arlay and r.qu.lt.d that it b••zc1ud.d, but thejudq. rul.d the evid.nc. admilsibl. a~ the "dying d.claration of a victim ofhomicid.... Mr. V.rDoD luccumbed to hil injuries later on 28 Nov.mber or in theearly hours of a9 Novemb.r 1983.

-274-



2.4 The author and his co-defendant claimed that they themselves had been held up
that same evening by three gunmen near the spot where the deceased had been shot,
and gave evidence to this effect during the trial. The prosecution, however,
contended that their account contained so many discrepancies as to suggest that
their version was merely a concoction to persuade others that they had not
perpetrated the crime in question.

2.5 The author appealed against his sentence on the grounds of "unfair trial" and
"unreliable evidence", but on 9 July 1986, the Court of Appeal refused leave to
appeal and confirmed the sentence, after counsel for the author had conceded that
there were no gro_nds of appeal that could be argued with any hope of success. The
Court of Appeal delivered a written judgement on 24 September 1986. The author
submits that his representative subsequently told him that there was no merit in
the case justifying an appeal to the Judicial Committee of the Privy Council, and
that the case would be placed before the Governor-General for clemency.

3. By decision of 21 July 1987, the Human Rights Committee tl'ansmitted the
comw.unication, for information, to the State party and requested it, under rule 86
of the provisional rules of procedure, not to carry out the death sentence against
the author before it had had an opportunity to consider further the question of the
admissibility of the commutlic~tion. The author was requested, under rule 91 of the
provisional rules of procedure, to furnish information concerning the facts of his
case and the circumstances of his trial and to provide the Committee with the
transcripts of the written judgements.

4. In a submission dated 21 October 1987, the State party argues that the
communication is inadmissible on the ground of non-exhaustion of domestic remedies
because the case has not yet been adjudicated by the Judicial committee of the
Privy Council. The State party adds that "[iln circumstances such as these a
reasonable interpretation of the Optional Protocol and the Committee's rules of
procedure does not yield to the conclusion f~hat the State party is required to
furnish documents and information in relation to a communication which is patently
inadmissible". Uh':'" cover of a further note dated 10 December 1987, the State
party does, however, forward a copy of the Notes of Evidence in the author's case.

S. Under cover of a letter dated 10 February 1988, the lawyer who represented the
author before the Court of Appeal forwarded a copy of the jUdgement of the Court of
Appeal. He states that he had formed the opinion that there was no merit in the
author's case, since the author had been, in his opinion, properly identified. He
adds that the caRe was not further pursued with a view to filing a petitJon for
leave to appeal to the JUdicial Committee of the Privy Council.

6. By decision of 16 March 1908, the Working Group of the Human Rights Committee
transmitted the communication to the State party, reque&~~&g it, under rule 91 of
the provisional rules of procedure, to provide information and obser'/ations
relevant to the question of the admissibility of the rommunication. In p~rticular,

it requested the State party to clarify whether the author retained the right to
~~tition the Judicial Committee of the Privy Council for leave to appeal and
whether legal aid would be available to him in that respect. The Working Group
further requested the State party, under rule 86 of the rules of procedure, not to
carry out the death sentence against the author while his communication was under
consideration by the Committee.
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7. In its submission under rule 91, dated 20 July 1988, the State party contends
that the communication is inadmissible on the grclund of non-exhaustion of domestic
remedies because tho author retains the right, under section 110 of the Jamaican
Constitution, to petition the JUdicial Committee of the Privy Council for special
leave to appeal. 7he State party adds that legal aid would be available to him for
this purpose pursuant to section 3, paragraph 1, of the Poor Prisoners' Defence Act.

8. Commenting on the State party's submission, the author, in a letter dated
11 January 1989, states that he has contacted a law firm in London, which he claims
would be willing to assist him for purposes of filing a petition for leave to
appeal to the Privy Council. By phone call of 8 June 1989, author's counsel in
London confirmed that he is preparing a petition on behalf of the author.

9.1 Before considering any claims contained in a communication the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

9.2 The Committee has ascertained as it is required to do under article 5,
paragraph 2 (a), of the Optional Protocol, that the matter is not being examined
under another procedure of international investigation or settlement.

9.3 With respect to the requirement of exhaustion of domestic remedies, the
Committee has noted the State party's contention that the communication is
inadmissible because of the author's failure to petition the Judicial Committee of
the Privy Council for special leave to appeal. It observes that the author,
although claiming that there would be no merit in pursuing such a petition, has
obtained pro bono representation fOI this purpose, and that his representative is
currently preparing a petition for special leave to appeal on his behalf. 7he
Committee cannot conclude, on the basis of the information before it, that a
petition for special leave to the Privy Counci must be considered a priori
futile. It therefore finds that the [equireme ~s of article S, paragraph 2 (b), of
the Optional Protacol have not been met.

10. The Human Rights Committee therefore decidesl

(a) 7hat the communication is inadmissible under article 5, paragraph 2 (b),
of the Optional Protocol;

(b) That, since this decision may be reviewed under rule 92, paragraph 2, of
the Committee's provisional rules of procedure upon receipt of a written request by
or on behalf of the author containing information to the effect that the reasons
for inadmissibility no longer apply, the State party shall be requested, taking
into account ~he spirit and purpose of rule 86 of the Committee's provisional rules
of procedure, not to carry out the death sentence against the author, before he has
had a reasonable time, after completing the effective domestic remedies available
to him, to request the Committee to review the present decision;

(c) That this decision shall be transmitted to the State party and to the
author.

Notes

~I The author's initial and subsequent submissions do not provide a detailed
account of the facts. 7he following description is drawn primarily from the
outline of the facts contained in the judgement of the Court of Appeal.
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D. CommunlgltloD No. 262/1Q87. I. T. y. rrlpo, (O'Ol,lop of
30 "argh lRaQ, adApt.d at th. thlrty-fiftb "'ilop)

Submltt.d byl R. T. [name deleted]

aJl.ged yigtiml The author

State party gopgerpedl France

pat. of gommuDlgatlonl 14 October lRe7 (date of initial letter)

Th. Humap Rigbts Committ•• , establisbed under article 28 of the International
Covenant on Civil and Political Rights,

M••tipg on 30 Marcb lle9,

Adopts the followingl

pegi.iOD OD a4mis.ibility

1. Tbe author of the communication (initial submission dated 14 October 1987,
furtber letters dated 30 June, 10 September and 20 October 1988) is R. T., a French
citizen born in 194a, at pre.ent living at Sevran, France. He claim. to be a
victim of a violation by tbe French Government of article. 2, paragraphs 1-3, 19,
paragrapb. 2, 26 and 27 of the International Covenant on Civil and Political Rights.

2.1 The author states that he has taught the Breton language at a number of high
Ichooll in Paris for the past 10 years. The French autborities bave allegedly
tried to deny bim tbe rigbt to teach Breton and e.erted pressure on bim by, for
e.ample, reducing hil salary. The author claims that there is no justification for
this preslure, because over a million Bretons live in tbe Greater Paris area and
there i. a growing demand for the teaching of Breton among high school students.

2.2 The author state. that he has taught only Breton over the past 10 years, and
that he is the only teacher of the subject in the Paris Iducational District. The
French authorities bave never officially recogni.ed this fact and have instead
clauifled him a. a "teaching allistant" (adjoint d',n.eigD.mept) for English
(which the autbor claims he has never taught) and an "auzil1ary teacher"
(maitre ayxiliaire) of Armenian (which he says he doe. not know). Witb effect from
the school year 1187/88, the French authorities are said to bave attempted to force
hIm to teach Englisb. Upon his refu.ing to comply, the Pari. Educational District
apparently threatened to consider him as havin~ abandoned bis post, wbicb would
mean that he would not be entitled to unemployment benefits. Since the Academy ha.
In the palt discontinued the teaching of other regional languages such as Basque
and Catalan, the author considers him.elf partiCUlarly threatened.

2.3 With regard to the requirement of e.haustion of domestic rem~di.s, the author
enclo.es copies of his corre.pondenc. with the compet.nt educational authorities,
which illustrate his attempts at r.aching an amiable solution (regoyrs amiables).
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3. By decision of 15 March lQ88, the Working Group of the Human Rights Committee
transmitted the communication to the State party, requesting it, under rule Q1 of
the provisional rules of procedure, to provide information and observat~ons

relevant to the question of the admissibility of the communication. The author was
requested to clarify whether he had submitted his case to any administrative or
judicial tribunal and, if so, with what result.

4.1 In his Submission under rule 91, dated 30 June 1988, the author reiterates
tha~ the facts in his case testify to the desire of the French authorities to
eliminate the teaching of the Breton language and adds that since his initial
sUbmission to the Committee, this issue has been raised by many members of the
French National Assembly and of the European Parliament. With respect to his
duties as a teacher, he states that he is required, in principle, to lecture
18 hours per week. Starting in lQ82/83 he taught a full 18 hourw a week at three
high sc~ools in the Greater Paris area, where he claims his ~ork was constantly
disrupted by administrative meaSl1res and delays of several months before permission
to teach Breton was granted. For the year 1987/88 the educational authorities at
first opposed the resumption of his teaching duties in September 1987. Finally, in
December 1987, he was again permitted to give instruction in the Breton language,
but only for 10 hours a weekl 8 hours, which were allegedly guaranteed under an
agreement with the Rectorate of the Paris Educational District, ha~ been
"arbitrarily eliminated". According to the author, the explanations advanced by
the authorities for limiting the Breton classes to 10 hours per week cannot be
justified.

4.2 The author claims that the decision to reduce 5everely the number of Breton
classes is contrary to commitments made by the Minister of Education on
15 June 1987, when he stated that "the provisions in respect both of number of
hours and of teaching posts made available to district rectors [concerning regional
languages spoken in France] have been maintained for the academic year 1987/88".
Moreo~er, officials of the Department of Education have allegedly as~erted that
there is ~o need to teach Breton to p~pils in Paris. The author contends that this
statement is at variance with the trend observed since the j~id-1980s.

4.3 With respect to the requirement of exhaustion of domestic remedies, the author
explains that his dimarches, up to the time of his communication to the Committee,
have been of an administrative nature. Since the ch3nge of Government in France in
May 1988, he has written to the new Minister of Education denouncing the
disc~iminatorymeasure. described above. The author .tates that he has not
submitted his case to an administrative tribunal or to any other ju~icial

authoritYI he adds that this is an eventuality that he can no lODger rule out.

5.1 In its submission un~er rule 91, dated 5 August 1988, the State party objects
to the admissibility of the communication on the grounds of non-exhaustion of
domestic remedies and of incompatibility with the provisions of the Covenant.

5.2 With respe~t to the e~haustion of domestic remedies, the State party affirms
that corre.pondence with associations or members uf Parliame~t cannot be considered
as remedies under French law and that only two letters ~ddr~~sed by the author to
the Rector of the Paris Educational District and to the Minister of Education on
9 September 1987 and 8 October 1988, respectively, present some of the
characteristics of an administrative remedy. Several jUdicial remedies would also
have been open to the author with respect to his assignment to teach English since
1984. The St~te party explains that in order to have t:~i8 measure revoked, he
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could have submitted an ex gratia appeal to a higher administrative authority. The
advantage of such an appeal is that it may be based not only on the legally
relevant facts of the case but also on considerations uf equity and expediency.
Furthermore, if he considered that any decision violated his rights, he could have
sought a contentious remedy for abuse of power, requesting the administrative judge
to annul the decision. Such an application should have been filed within two
months after the date on which he W3S notified of the mdasure Affecting him. But
since the author did not respect the deadlines for pursuing this remedy, the
decision became final.

5.3 The State party emphasizes that although it is no longer open to the author to
have an administrative court annul the contested decision on grounds of illegality,
this situation is entirely of his own making, and that his inactivity or negli~ence

cannot be attributed to State organsl liThe right to submit a communication to the
Human Rights Committee cannot be used as a SUbstitute for the normal exercise of
domestic remedies in cases where such remedies have n~t been pursued purely through
the fault of the interested party."

5.4 The State party further submits that the author could have brought his case
before an a~inistrative tribunal on the grounds of abuse of power, invoking
violat~ons of the Covenant resulting from the Minister of Education's ex~licit or
implicit rejection of the author's request of 8 October 1987 for "resumption of
Breton classes in Paris". Furthermore, although the author can no longer ask the
courts to decide on the legality of the contested measure, he could still plead the
damage caused to him by not having been given tenure as a teacher of the Sreton
language and lodge an appeal with a view to obtaining compensation for the damage
he claims to have suffered. In conclusion, the State party contends that the
author "did not exercise any of the jurisdictional remedies available to him".

5.5 Additionally, the State party submits that the communication should be
declared inadmissible as incompatible with the provisions of the Covenant. With
respect to the alleged violation of article 19, paragraph 2, o~ the Covenant, it
claims that the author has failed to substantiate his complaint and that, on the
contrary, each of his submissions proves that he had every opportunity to make his
position known. It further affirms that "freedom of expression" within the meaning
of article 19 cannot be construed as including a right to exercise a specific
teaching activity.

5.6 Concerning the alleged violation of article 26, the State party recalls that
under applicable law and regulations, tenure as a teacher of Sreton can only be
granted if two conditions are metl (a) the existence of a body into which the
person to be givera tenure can be integrated; and (b) tho existence of a budgeted
post enabling a teacher with tenure to be remunerated. Since, at the time of
consideration of the author's case, these two conditions were not met, the
authorities could not comply with his request. This did not entail discrimination
against him, but merely the application of the existing rules to his case.

5.7 With respect to the alleged violation of article 27 of the Covenant, the State
party refers to the declaration made by the Government of France upon accession to
the Covenant, whir.:h stipulates: "In the light of article 2 of the Constitution of
the French Republic, ••. article 27 [of the Covenant] is not applicable as far as
the Republic is concerned".
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5.8 Finally, the State party contends that a violation of article 2 cannot be
committed directly and in isolation, and that any violation of this provision can
only be a corollary to the violation of another article of the Covenant. Since the
author has not Ahown that he has been injured in respect of one of his rights
protected by the Covenant, he cannot invoke article 2.

6.1 Commenting on the State party's submission under rule 91, the author, in a
letter dated 10 September 1988, maintains that his allegations are well founded.
He takes issue with the State party's contention that he has not b~en discriminated
against and reiterates that obstacles to his teaChing of the Breton language are
frequent and numerous. Thus, the 1987/88 school year for him began in December and
not in September, and half of his classes were discontinued contrary to earlier
agreements. The situation for the years 1985/86 and 1986/87 is said to have been
comparable. The author considers that "the deliherate intention to forbid or
considerably hamper the teaching of an ethnic minority's language constitutes a
violation of cultural rights", and that it constitutes not only language
discrimination but also job discrimination. With respect to article 27, he
suggests that the State party cannot simply, because of a mere declaration, be
excused from respecting the rights of individuals belonging to an ethnic minority.

6.2 With respect to the requirement of exhaustion of domestic remedies, the author
contends that the State party's argumentation on this point must fail, because the
State party's submission itself demonstrates that he could not have challenged his
tenure as an assistant teacher of English within two months after being given
tenure in 1984. In partiCUlar, he explains that a small body of teachers of the
Breton language, in which he had aimed to be included, was only established
subsequently, in 1986. Furthermore, he affirms that an administrative court could
not order the educational authorities to give him tenure in Breton and that, in
order for him to exhaust domestic remedies, it would have been necessary for the
State party to provide him with the judicial means. He concludes that in the
c:ircumstances it was more reasonable for hinl to redouble his efforts to obtain
tenure in Breton and not in English by way of petitions for review, rather than to
allow himself "to be kept in a vicious and empty legislative and judicial circle".
He submits that because of the way its legal system operates the State party has
not afforded him the means to chal.lenge its decisions on an equal footing with
other citizens and in partiCUlar with c~lleagues who teach modern foreign
languages. He suggests that he has not enjoyed equal and effective protection by
the courts simply because he wants to continue teaching his own language, the
language of an ethnil minority in France.

6.3 By a further letter dated 20 October 1988, the author points out that since
France acceded to the Covenant, no legislation that could enable the Breton
minority to use its language without discrimination has been adopted by the
National Assembly, aJld concludes that this constitutes a violation of article 2,
paragraph 2, ~,. the Covenant. He requests the Committee's opinion on whether the
fact that France acceded to an international instrument that prohibits linguistic
discrimi.nation does not require it to modify its legislation so that Bretons may
use their language at al~ l~vels.

7.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.
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7.2 The Committee has ascertained, as it is required to do under -~ticle 5,paragraph 2 (a), of the Optional Protocol, that the same matter is not beingexamined under another procedure of international investigation or settlement.

7.3 With regard to the State party's submission that the communication should bedeclared inadmissible pursuant to article 3 of the Optional Protocol asincompatible with the provisions of the Covenant, the Committee observes that theauthor cannot invoke a violation of his right to freedom of expression underarticle 19, paragraph 2, of the Covenant, on grounds of having been denied tenureas a teacher of the Breton language. With respect to the alleged violation ofarticle 26, the Committee t. ds that the author has made a reasonable effortsufficiently to substantiate his allegations, for purposes of admissibility, thathe has been.a victim of discrimination on grounds of language. For reasons set outbelow, the Committee finds it unnecessary to pronounce on the French declarationconcerning article 27 of the Covenant.

7.4 The Con~ittee observes that the author has not pursued any domestic judicialremedies. It understands his assertion that he did not want to become engaged in"a vicious and empty legislative and judicial circle" as an indication of hisbelief that the pursuit of such remedies would be futile, ann takes ~lote of hiscontention that, in the circumstances of the case, it was more reasonable for himto seek extra-judicial redress by way of petition for review of his situation tothe educational authorities. The Committee observes that article 5,paragraph 2 (b), of the Optional Protocol, by referring to "all available domesticremedies", clearly refers in the first place to judicial remedies. Even if theauthor's contention were accepted that an administrative tribunal could not haveordered the educational authorities to grant him tenure as a teacher of the Bretonlanguage, the fact remains that the decision challenged ~y the author might havebeen annulled. The author has not shown that he could not have resorted to thejudicial procedures which the State party has plausibly s~bmitted were available tohim, or that their pursuit could be deemed to be, a priori, futile. The Committeenotes that he himself mentions that he does not rule out submitting his case to anadministrative tribunal. It finds that, in the circumstances disclosed by thecommunication, the author's doubts about the effectiveness of domestic remedies didnot absolve him from exhausting them, and concludes that the requirements ofarticle 5, paragraph 2 (b), have not been met.

8. The Human Rights Committee therefore decides:

(a) The communication is inadmissible.

(b) This decision shall be communicated to the State party and to the author.
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Submitted by;

Alleged victim:

E. Communication No. 266/1987, 1. M. v. Italy­
(Decision of 23 Marcb 1969, adopted at th.
thirty-fifth session)

A. M. [name deleted)

I. M. [author's brother, deceased)

State party concerned: Italy

Date of communication: 5 November 1987 (date of initial letter)

The Human Rights Committee, established under article 28 of t.he Int.ernaU onal
Covenant on Civil and Political Rights,

Meeting on 23 March 1989,

Adopts the following:

Decision on admissibility*

1. The author of the communication (initial submission postmarked
5 November 1987; further letters dated 20 June, 4 August, 5 and 28 September 1988
and 7 February 1989) is A. M., a Spanish citizen residing at Geneva, Switzerland.
He submits the communication on behalf of his deceased brother, I. M., born on
18 August 1941 in Spain, who died in an Italian prison on 26 August 1987 following
a hunger strike. He alleges that Italian authorities violated his brother's human
rights.

2.1 The author states that his brother was arrested in Milan all 6 April 1987 on
suspicion of involvement in the traffic of drugs. He was allegedly not visited by
the investigating officer, Judge A. C., until 3 June 1987, that is, almost two
months after the beginning of his detention. It appears that this interrogation
proved inconclusive and that no formal charges were raised, so that I. M. requested
a second interrogation in order to establish his innocence. However, no further
interrogation was granted and I. M. protested against his continued detention by
going on a hunger strike on 7 July 1987. During this period he was allegedly seen
only once by the prison doctors, when he was transferred to the hospital, only to
be returned to the prison because his condition was not considered sufficiently
serious. The doctors recommended that he be fed intravenously, hut this
recommendation was not implemented.

2.2 1. M. 's companion, M. R. R., was able to visit him every l!i dc1ys ilt the
prison. When she saw him on 20 August, he allegedly complained I.hat It i~; he 1'1'.1 ha<l
been injured and that he could not see well. In spite of her ills.isteucf'. he W<lS

not taken to the hospital until 24 August, when he \oras all'eady ill n l.:'.lII1f.\. alld lie
died two days later.

2.3 With regard to the exhaustion of domestic n'l1',erUes, the miLl"" '\lld M. R. R.
have addressed a complaint to the Italian Attor'ley-(;eneral. Tlw I t·.iI Lj ill! lawYf'r~;

11 Pursuant to rule 85 of the provisional rules of prOCetlll1 f!. Cllllllfl i UP'-

member Fausto Pocar did not take part in the adoption of the ded :don.
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responsible for the case have informed the author that a criminal investigation has
been opened against the doctors at the prison and at the hospital.

3. By decision of 15 March 1988, the Working Group of the Human Rights Committee
transmitted the communication to the State party, requesting it, under rule 91 of
the provisional rules of procedure, to provide information and ubservations
relevant to the question of the admissibility of the communicatiun. The State
party was further requested to provide a number of clarifications concerning the
case of I. M. The author himself was requested to specify the nature of the
complaint submitted to the Italian Attorney-General and the CUrl-ent stage of the
investigations.

4. In a letter dated 20 June 1988, the author gives fuller information in reply
to the questions raised by the Working Group. He states that in the complaint made
to the Italian Attorney-General the charge is "involuntary homicide". As to the
current stage of the investigation, the author indicates that they are still
pending and forwards copies of his correspondence with the Italian authorities and
his counsel at Milan.

5.1 In its submission under rule 91 of the provisional rules of procedure, dated
4 August 1988, the State party provides the clarifications requested by the Working
Group and objects to the admissibility of the communication. Recapitulating the
facts, it explains that the alleged victim:

"was arrested on 6 April 1987 by the Anti-Drug Operations Unit o[ the Fraud
Squad for the offences covered in articles 495 and 473 of tile Penol Code and
taken into custody (fermo) by the judicial police on the strong suspicion of
having committed the offences referred to in articles 71 and 75 of Act No. 685
of 22 December 1975 (traffic in significant quantities of drugs and unlawful
association with persons engaged in drug traffic). The official notices of
the arrest and preventive detention were formally drafted in the name of
R. F. J. v. D., appearing in the identity papers produced by the accused; the
Fraud Squad immediately established that the same individual had been
identified on a previous occasion as I. M. and on another occasion as J. L."

5.2 The State party adds that t. M. was duly notified of the criminal activities:
"ascribed to him at the first interrogation carried out by the Deputy Prosecutor of
the Milan Prosecutor's Office, Dr. t. S., on 11 April 1987 at 9.20 a.m. At the end
of the interrogation I. M. was served with arrest warrant No. 634/8,7 D, issv.ed on
10 April 1987 by the aforementioned magistrate, which contained the charges and the
statement of grounds. I. M. received a further formal notice o[ the ch8rges
against him by arrest warrant No. 508/87 F, issued on 26 Hay 198"1 by the examining
magistrate Dr. A. C. ". I. M. was interrogated on b'lQ subsequenL vccasions by the
examinIng magistrate, Dr. A. C., on 3 and 8 June 19A7.

5.3 I. M. 's request for a further interview with the exC\miniw] 11I;"CjisL)i'11 p. <'11 I:he
time he began his hunger strike was rejected by the lattel' Oll 21 AlIgu:;!. 1987. She
pointed out that the accused had already been heard on three OCCiI:;jOU:; i'lml [ .. I many
hours about the activities that had led to his arrest, that COIl!'t prnceedincp; tolere
suspended for the vacation pel-iod and that, in any pvent, the rh" Ip lI(lf.1l1 I "ou 1'1 have
addressed to her, under article 35 of the prison requlations, allY l'equeGI: or
statement which he might have considered useful [or his defence, 1, M.':;
companion, M. R. R., had been authorized to visit the defendant ri I :d; by ti1l' llnputI'
Prosecutor and subsequently by the examining magistrate, as can 11" ;ISr'PI \:;liIlPrl rrom
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a statement sent by her to the Attorney-General on 28 August 1987. This
permission, according to the State party, was not withdrawn during the month of
August; on 17 August 1987, I. M. had declined to see her because of his state of
health.

5.4 The State party considers that the events described above "point to the fact
that the responsibility for I. M.'s tragic end cannot be attributed to the
examining magistrate, who showed herself to be responsive, in the context of her
competence and in conformity with the requirements of the investigation, to the
requests made by members of the prisoner's family".

5.5 The State party further adds that immediately after I. M.'s death the
examining magistrate prepared and submitted a report detailing the facts of the
case to the Attorney-General's office, which instituted criminal proceedings
against the persons alleged to be responsible for the death of the victim.
Pre-trial proceedings are currently under way, and it is submitted that they are
progressing normally.

5.6 The State party recalls that the author's principal complaint relates to the
fact that the victim's request for a further interview with the examining
magistrate had been rejected, and emphasizes that there is no obligation on the
part of the magistrate to grant such requests, and that the Code of Penal
Procedure, which exhaustively regulates the circumstances and modalities of zuch
requests (art. 190), does not provide for the possibility of an appeal. With the
exception of the initial interrogation of the prisoner (arts. 245 and 365 of the
Penal Code) for the purpose of enabling him to respond to the charge and authorize
his defence, the magistrate has no obligation to hear the accused on several
occasions. On the contrary, under article 299 of the Code of Penal Procedure, the
examining magistrate "has the obligation to execute promptly all - and solely ­
those acts which appear necessary in order to establish the truth in the light of
the evidence collected and having regard to the progress of the investigation".
The authorities thus enjoy discretionary power in ascertaining whether a further
interrogation of the defendant is necessary.

5.7 Finally, the State party points out that the author retains the right, under
article 91 of the Code of Penal Procedure, to introduce a civil action agai~st the
individuals held to be responsible for his brother's death.

6.1 Commenting on the State party's submission, the author, in a letter dated
28 September 1988, does not contest that his brother's companion, M. R. R., had
been authorized by the magistrate to visit the deceased in prison, but contends
that the difficulties M. R. R, encountered before she could see him either in the
prison or in the hospital were solely attributable to the prison authorities.
Thus, he explains that between 17 and 20 August 1987, M. R. R. was turned away
under spurious pretexts at the prison gates on several occasions Inti1, at noon on
20 August 1987, she could finally see I. M. The victim, at that time, already was
confined to a wheelchair and had visible co-ordination problems.

6.2 In spite of her repeated requests, M. R. R. was unable to speak with the
prison director or assistant director. An intervention on the part of the Spanish
Consul in Milan did not produce tangible results either. On 24 August 1987,
M. R. R. again asked to see her companion. In the prison's visitors' room, she was
told by an inmate that I. M. was still in the prison, although in a
life-threatening condition. Subsequently, a guard told her that I, M. had just
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been transferred to a hospital. At the hospital she was t~ld that the magistrate's
authori.ation to visit him was invalid and that she needed an authorization by the
prison director. The director's assistant cursorily showed her a paper alleging
that I. M. no longer wanted to see her, but after emphatic requests, she was able
to see him on 25 August 1987. I. M. did not recognize her b.cause h. was in 8

coma, and the doctot on duty told h.r that h. had b••n transferred to the hospital
much too lat.. The author claims that if the Assistant Director of the prison
alleged that I. M. was in "good physical h.aU....", this was not only n.gligence but
incompetence. Similarly, n. cont.nds that the doctors, both in the prison and in
the hospital, acted neglig.ntly in that they wer., or seem.d to be, incapable of
giving I. M. the appropriate tr.atm.nt.

7.1 Before consid.ring any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its provisional rules of procedur.,
decide wh.th.r or not it is admissible under the Optional Protocol to the Covenant.

7.2 The Committee has ascertained, as it is required to do under article 5,
paragraph 2 (8), of the Optional Protocol, that the same matter is not being
examined under another procedure of international investigation or settlement.

7.3 Inasmuch as the exhaustion of domestic remedies is concerned, the Committee
obs.tves that it would be open to the author, pursuant to article 91 of tho Italian
Code of Criminal Procedur., to introduc. a civil action against those alleg.d to be
responsible for his brother's dealh. The Committee has further noted the State
party's uncont.sted claim that it did institute criminal proceedings against the
inClividuals held to be responsible for the death of I. M., on 21i August 1987, al.d
that the investigations are proceedinCJ normally. The Committee concludes that
available domestic remedies have not been exhausted and that the requirements of
article 5, paragraph 2 (b), of the Optional Protocol have not benn met.

7.4 With resp.ct to the autho~'s complaint that the alleged victim was denied the
opportunity of a further interview with the examining magistrate, the Committee
finds that this r3ises no issue under the Covenant.

8. The Human Rights Committee therefore decides:

(a) The communication is inadmissiblel

(h) This decision shall be communicated t.o th~ author And to t.he StAt.P. party.
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r. CommupioatiAP NQ. 273/1080. B. d. B••t al. y. The NetherlaDOI
(D'Oi.iop AC 30 Maroh lOBR. aOApt.d at th. thirty-fifth 1lllion)

Submitt.O by! B. d. B••t al.

All.g.d yiotim.! Th. author.

Stat. party OAPo.rp.d! Th. N.th.rlands

Rat. AC opmmunipatiAP! 14 January 1988 (dat. of initial l.tter)

Tb' Human Rightl CQmmitt'l, .stablished under article 28 of the International
Cov.nant on Civil and Political Rights,

M••tlng on 30 Maroh 1989

AdApt. the followingl

Depl.lQD QD admilllbility

1. The authorl of the communication (initial l.tter dated 14 January 1988,
furth.r lubmilsion dated 29 Dec.mb.r 1988) are B. d. B., G. B., C. J. K. and
L. P. M. W., Cour Dutch citizens. Th.y claim tu be the victims of a violation by
the Gov.rnm.nt oC the N.th.r1ands of artic1•• 14, paragraph 1, and 26 of the
Int.rnational Cov.nant on Civil and Political Rights. They are represented by
counlel.

2.1 Th. author. ar. joint own~rl of the T.ld.rsweg physiotherapy practice in
Rott.rdam. Th.y al1.g. that th.y have b••n discriminated against by the Industrial
Inluranc. Board for H.alth and for Mental and Social Interests (hereaft.r BVG) and
the C.ntral App.als Board (C.ntra1. Raad van 8.ro.p) b.cause of the way in which
locial I.curity contributions payable by th.m are regUlated under Netherlands
locial I.curity l.gislation.

2.2 Th. authors state that the BVG, as the .xecutive organ of the social security
inluranc. l.gislation, ha. the ta.k oC asses8ing social insurance claims and of
Cixing the contributions payable by ~mploy.rl to financ. th.se employees' insurance
loh.m.l. Until 1984, the BVG h.ld the view that part-time physiot)•• rapists working
on the basil of a collaboration contract with a pr&ctitioner were not in
employm.nt, th.r. was thus no qu.stion of compulsory insurance for these more or
1.1. ind.p.nd.nt collaborators within the framework of the said employees'
inluranc. sch.m••

2.3 This situation changed on 19 AJ?ril 1983, when the Central Appeals BOBI'd ruled,
contrary to what the BVG had previously accftpted, that part-timA physinlherRplRts
working on an ~nvoicing basis were in fact working in such 8 dependent
socio-.conomic position ili..::.~ the owner or owners of the prod.ice that thoir
work status was socially comp.nable to employment. and had thel'eCOl fl t.o be regluded
aB such in the framework of social security insurance legir.latioll. 011 the hEl/lis of
this ju~g.m.nt, the BVG informed the national profeRsionAl orgAni7.AI'ionA of
physiotherapists that part-time physiotherapists working on an illvoicing basil;
henc.forth would have to be insured and that. contr ibutions due would 1If.IVH lo hH

pai~ by the owner of a physiotherapy practice as if he were an employer. 1'1 Ita
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circular, the BVG anbouncad that contributions due would be collected from
1 January 1984, on the un~erl~anding that those required to pay the contributions
would 'end their nRme. to th~ BVG before 1 January 1985. The collection of
contribution. for the year~ prior to 1984 would then be waived.

2.4 De,pite the B~G view that, from 1984 onwards, there was no longer any question
of auch a apecial situation in re,pect of the obligation for owners of
phy,iotherapy praatiaes to pay contribution" the authors maintain that
phyaiotherapist. are atill treated differently with regard to the date of
commencement of the obligation to contribute. Thus, it has become apparent that
thOle physintherapy practices which, at an earlier stage, were unambiguously
informed in writing by the association that there was no obligation to contribute,
were regarded a, lJable to pay the fir.t contribution in 1986, whereas practice.
that had not received a letter .ent directly by the BVG, in which they were
informed that there was no such obligation, were required to pay contributions
retroactively to January 1984.

2.5 A. Boon ~I the complainants learned that, in the former case, the requirement
to pay their contributionl could have begun in 1986 and thus did not have
retroactive effect to 1 January 1984, they invoked the principle of equality befol<.
the law, by meana of the appeals procedure then prevailing in the Central Appeals
Board. They argued that the situation in their practice had not been essentially
different from that in other practice, which had learned directly from the BVG that
no inaurance obligation waa required with regard to their part-time
phy,iotberapist.. Tbe part-time physiotherapist who collaborated with the authors
was al.o working on an invoicing ba.i., a. others who ·collaborated with practices
that, before 1983, had learned directly from the BVG that there would be no
que.tion of an in.urance obligation.

2.e Despite the invocation of the principle of equality before the law, the
Central Appeal. Board held, in its final judgment in the case on 19 August 1087,
that the decision by the BVG to demand contributions from the complainants wlth
retroactive effect to 1984 wa. based on legal rules of compulsory nature which
could not or mUlt not be telted against general principles of law.

2.7 To the author" the Central Appeals Board thereby implicitly cont'luded that
the acknowledged difference in treatment in the manner of demands for contribution'
between varioul phyliotherapy practices is in accordance with law. The authors
point to what they consider an inconsistency in the Central Appeals Board's
judgement. On the one hand, the Board appears to take the view that the
application of compul,ory legal rules cannot or must not be tested against general
principle. of lawl on the other hand, it appears from established case-law that
such rules must not be applied if they are in conflict with the principle of
confidence in the law, i.e. the principle of the certainty of the law. The authors
question why owners of physiotherapy practices who were not directly informed by
the BVG in the palt that part-time physiotherapists co-operating with them were not
.ubj(~t to locial lecurity contributions should be subjected to dJfferent and less
favourable treatment with respect to contributions duf' after 1904 thau those
practitioners who had received such direct information.

2.8 The authors claim that since the principle of confidence in the law can, under
certain circumstances, prevent the application of compUlsory legal rules, it is all
the more surprising that this ~oes not apply to the principle of equality befure
the law, enlhrined in 6rticle 1 of the Netherlands Constitution and article 2h of
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the Covenant. They refer to the decision adopted by the Human Rights Committoe on
9 April 1981 in communication No. 172/1984, which states, iuter aliA, that
article 28 of the Covenant is not limited to the civil and political rights
provided for in the Covenant but allo applie~ to locial insurance law. Concerning
the differencIs ~oted above in the treatment of owners of physiotherapy practices,
the authorl allege that it is possible to speak of a violation of article 26 in
conjunction with article 14, paragraph 1, of the Covenant. They contend that the
dhtinction made by the BVG in practice .\.S an arbitrary one.

3. By decision dated 15 Msrch 1988, the Working Group of the Human Rights
Committee tranlmit.ted the communication to the State party under rule 91 of the
Committee's provisional rules of procedure, I Gquesting information and observations
relevant to the qu••tion of the admil.ibility of the communication. By note dated
e July 1988, the State party requested an extension of three months for the
submilsion of its observations.

4.1 In its submilsion under rule 91, dated 28 October 1988, the State party
objects to the admi.libility of the communication on a num~er of grounds.
Recapitulating the facts, it points out that the alleged victims are joint owners
of a physiothlrapy practice where a part-time physiotherapist worked on the bas's
of a co-operation contract as from 19821 she was paid by invoice, worked more or
lel. independently and was not insured as an employee under social security
legillation. The State party further indicates that there are three social
security insurance schemes I schemes paid out of public funds, nationa. 4.nsurance
Icheme. and employee insurance schemes. Unlike the first two, employee insurance
.~hemel are only applicable where there is an employer/employee relationship. Both
employer and employee pay part of the employment insurance contribution, determined
in accordance with a Itandard formula. This contribution is calroulated as a
certain percentage of the employee'l i~come and is payable to the competent
indultrial insurance board.

4.2 The State party e.plains that for the purpose of determining who, as an
employee, Ihou1d pay employment inluraD:e cont~ibutions, a broad definition of the
term "employment" is used. It is not confined to situations in which there is an
employment contract governed by civil law but also extends to co-operative
relation.hips that meet certain criteria defined by the relevant act of parliament
or the e.ecutive rule. and regUlation. bal.d on itl in accordance with these
criteria, employment relationships not governed by employment contracts can be
equated with those that entail, with all the relevant consequences concerning
entitlement to benefits, an obligation to pay contributions.

4.3 In the past it had been generally assumed that, physiotherapist working for e
phyliotherapy practice who was paid by invoice shou_~ not normally be r~gBrded as
being employed by the practice. However, the Central Appeals Board took a
4ifferent view in itl judgment of 19 April 1983. The BVG is entrusted with the
implementation of locia1 .ecurity legislation with regard to employees in the
health sector and must determine the social insurance contributions of employers
and employee. for employee insurance schemes such as medical insurance, disability
inlurance and unemployment insurance contributions. As from 1 January 1984, the
BVG claimed these contributions from the applicants for the aforementioned
phyliotheraplst. The applicants did not agree that this date was correct and
cont••ted the decillon on the grounds, iuter ali" that the princliple of equality
had been violated becau.e other physiotherapists had only been required to pay
contribution. as from 1986. The court of first instance, the Board of Appeals an~



the court of lecond .nd last inst.nce, the Centr.l Appe.ls Bo.rd, Jiamissed the
c.le. The m.in r••lon for the 41Imil••l of th. c.se w.s th.t perem~tory statutory
provl110nl h.d been properly .ppli.d, th.t luch provllions must always be applied
unle•• there .r••peoi.l circum.t.nce" and that the.e were lacking 1n the author,'
0 ••••

4.4 With r••pect to the requirement of e.h.ustion of domestic remedies, the St.te
p.rty .cknowledge. th.t the .uthor. pur.ued legal proceedings up tu the court of
l ••t inst.nce. It point. out, however, that the .uthors did not invoke either
.rticle 26 or artiole 14, p.ragr.ph 1, beforl the Bo.rd of Appe~l .nd, on .ppeal,
before the Centr.l App••l. Board. It w., merely in a ,upplementary petition to the
Centr.l App••l. Board, d.t.d 29 April 1987, th.t the principle ~f equ.lity w•••1.0
mention.d, if only in gener.l term••nd without ,pecific referdnce to provision, of
dom.,tic or intern.tion.l l.w. Nor w.re the articles of the C~ven.Dt invoked by
the .uthor. in either of the judgements given in the c.se. In ~hese circumst.nce.,
the St.te party do•• not "considlr it to be .ltogether cle.r th.t the .pplic.nts
h.ve e.hau.ted dom••tic remedie., a. they did not explicitly invoke .ny provilion.
of the Coven.nt during dome.tic prooeedings". The St.te p.rty reque.ts the
Committ.e to d.oid. on whether .nd to wh.t extent .uthors of a communication mu.t
iDvoke the provi.ioD. of the Covenant purported to h.ve been viol.ted in the cour.e
of dome.tic llg.l proc.eding••

4.5 With resp.ct to the .llug.d vio1.tions of .rticle 14, p.r.gr.ph 1, .nd
.rtic1e 26, the State p.rty conte.t. th.t the .ctions com~l.inod of by the .uthors
oan bl brought within the acope of .pplioation of these provision~ .nd thua
con.ider. the commuDication to be In.dmi•• ible pursu.nt to .rti~le. 2 and 3 of the
Option.l Protocol. With r.apect to artiole 14, p.r.gr.ph 1, first lentence, it
point, out th.t .rtiole 14 is concerned with procedur.l guar.nt.es for tri.ls .nd
not with the aub.t.Doe of 'udgementl h.Dded down by the courts. Individu.la who
believe th.t the l.w ha. beln wrongly .pp1ild to them in the Netherlands may seek
rldr••• throu~h the o~urt.. Thl rule. goverDiDg .ppe.ls .g.in.t decisions under
.ocial ••curity 1.gi.1ation .re laid down iD the Appe.1s Act of 19C~. The St.te
p.rty empha.i••• th.t it h•• not been ~lleged th.t the 80.rd of Appe.l or the
Clntr.1 App••la Bo.rd f.i1ed to ob.lrve the'e rule., which .re compatible with
.rtic1e 14, .nd that there i. no evidence th.t the board. failed to ob.erve them.

4.6 With r••pect to the alleged viol.tion of .rtic1e 26, the St.te party question.
thl .uthor.' appar.nt a••umptioD that .rtiole 26 .lso .pplies to the contributioDS
th.t employer••Dd employees are required to m.ke, .nd iDvites the Committee to
giv. it. opinioD on this queation. It furth.r indicatea th.t the authors do not
.ppear to have oomp1.in.d about the aubatance of the statutory provisions
cODcerning m.ndatory ,ocial in,urance bu~ ~D1y about the fact that the BVG set
1 January 1984 a. tb. d.t. from which contributions wIre payable. The issue thus
il whether the .pp1ioation of a law whioh is not in itself discrimin.tory .nd which
tbl Clntr.l Applal. 80ard oonaid.ra to h.ve been correct c.n run counter to
.rtiole a6. lar1i.r communication. concerning Netherl.nds social security
llgi.lation .ubmitt.d to the Committee AI rel.ted to provisions lai~ down by an act
of par1iem.nt whicb the .utbor. d.lm.d to be dilcriminatory. The present
oommunioatioD, bow.v.r, do•• not relate to the provision's subAtance, which is
nlutr.l, but to the applic.tion of .ocial security legislation by an tndustrial
iD.ur.noe bo.rd. The St.te party invite. the Committee to formul~t, ts opinion OD
hi. point and refer. to the Committee's decision 1:1 communication Nu. 212/1986,
where it wa••t.t.d, iot.r alia, th.t the scope of article 2~ 01. the Covenant does
not e.tend to diff.rence. of re.~lt. in the application of common rules in the



allocation of benefits. ~I This ~tatement, according to the State party, should
apply all the more to situationl in which locial insurance contributions are
determined by an indu.trial in.urance board.

4.7 The State party e.presBes doUbt.1 al to whether Bn action by an industrial
inlurance board can be attributed tb itl Stale organl, in the sense that the State
party could be held liable for it under the Covenent or the OptionBI Protocol
thereto. In this context, it emphasiles that an industrial insurance board such as
the BVG ia not a State organ I such boards are merely &Bsociations of employers and
employeea eatabliahed for the specific purpose of implementing social security
legillatioD, and the manager lent of luch a board consiyts exclusively of
reprelentatlvel of the employerB' and employees' argani.ations. Industrial
Inlurance boards operate independently and there is no way in which the State
party'. authorltiel could influen~e concrete ~ecisions 8uch as that complained of
by the authors.

5.1 Commentinq on the State party's observatiods, the autho~s, in a submission
dated 29 DeQember 1988, affirm that it was ~ot ~ecessary for them to invoke either
the principle of equality or article 26 of the Covenant in domestic proceedings.
In Netherland. admini.trative law, the principle ot e1uality has traditionally been
a legal .tandard against which the courts test the administrative practices of
goveramental authorities. They consider it tv be unnecessary to invoke, in
admini.trative procedures, sources of law that embody the principle of equality,
lince the 'udge il bound to accept this principle and should ex officio test the
ca•• a9aln.t it. The fact that the contested judg_ments do not refer to the
provilions. of the Covenant i8, therefore, irrelevant.

5.2 With respect to the all~9.d violation of article 14, first sentence, of the
Covenant, the autbors acknowledge that the provisicns of article 14 contain further
quarantee. intended to secure the conduct of a fair trial and add that they have no
realon to complain about the con~uct of the jUdicial proceedings 88 such. They
relterate, however, that the juaicial review of general principles of justice in
their ca•• by the Central Appeals Board was cont~·~dictory, and that the Board
treated them dlff~r~ntly from others and, tberefore, unequally,

5.3 The authors f~rther reject the State party's c~ntenti~n that the communication
Ihould be declared inadmissible because it was directsd against discriminatory
application of legislation which in it.elf is neutral. They refer to the
Committee'l decision in communication "0. 172/1984 ~I which stipUlated, inter alia,
that "article 26 is concerned with the obligations imposed on States i~ regard to
thwir legi8lation and the appli~ation ther.of". With respect to the State party's
arqument that because it left tbe implementation of some aspects of social security
legi.lation to industrial insur~~ce boards and is therefore unable to exercise
influence on concrete decisious adopted by such boards, they argue that the mere
inability to supervise the implem9ntation of Boeial security legislation by
industrial insurance boards can~ot detract from the fact that the State party is
re.ponlib1e for leeing to it that these bodies charged with the implementatiol1 of
the law perform their statutory assi9nments in conformity with legal standarda.
Where loopholes become apparent, it is for the legislator to eliminate them.
Therefore, according to the authorr., the State party should not be allowed to claim
that it cannot influence the decidions of bodies such as the BVG. Were this to be
allowed, it would be el\sy for States parties to undermine the "basic rights" uf
their citi.ens. The authors conclu4e that in their case, the State party seeks to
deny its responsibility for the concrete application of sJ(:ial security legislation
by invoking a situation which it had created itself.
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6.1 Before considering any claims contained in a communication, the Human Rights
Committee shall, in accordance with rule 87 of its provisional rules of procedure,
decide whether or not it iw admissible under the Optional Protocol to the Covenant.

6.2 The Committee has ascertained, as it is required to do under article 5,
paragraph 2 (a), of'the Optional Protocol, that the same matter is not being
examined under another procedure of international investigation or settlement.

6.3 With respect to the requirement of exhaustion of domestic remedies, the
Committee has taken note of the State party's argument that it is doubtful whether
the authors have complied with article 5, paragraph 2 (b), of the Optional
Protocol, given that they did not invoke any provisions of the Covenant in the
course of domestic proceedings. The Committee observes that whereas authors must
invoke the substantive rights contained in the Covenant, they are not required, for
purposes of the Optional Protocol, necessarily to do so by refer.ence to specific
articles of the Covenant.

6.4 With regard to an alleged violation of article 14, paragraph 1, ~f the
Covenant, the Committee notes that while the authors have complained about the
outcome of the judicial proceedings, they acknowledge that procedural guarantees
were observed in their conduct. The Committee observes that article 14 of the
Covenant guarantees procedural equality but cannot be interpreted as guaranteeing
equality of results or absence of error on the part of the competent tribunal.
Thus, this aspect of the authors' comm~nication falls outside the scope of
application of article 14 and is, therefore, inadmissible under article 3 of the
Optional Protocol.

6.5 With regard to an alleged violation of artiCle 26, the Committee recalls that
its firlt lentence stipUlates that "all persons are entitle~ without discrimination
to th9 equal protection of the law". In this connection, it observes that this
provision should be interpreted to cover not only entitlements which individuals
entertain yis-a-yis the State but also obligations assumed by them pursuant to
law. Concerning the State party's argument that the BVG is not a State organ and
that the Government cannLt influence concrete decisions of industrial insurance
boards, the Committee observes that a State party is not relieved of its
obligations under the Couenant when some of its functions are delegated ~o other
autonomous organs.

6.6 Tbe authors complain about the application to them of legal rules of a
compulsory nature, which for unexplained reasons were allegedly not applied
uniformly to some other physiotherapy practices; regardless of whether the apparent
non-application of the compUlsory rules on insurance contributions in other cases
may have been right or wrong, it has not been alleged that these rules were
incorrectly applied to the authors following the Central Appeals Board's ruling of
19 April 1983 that part-time physiotherapists were to be deemed employees an1 that
their emrloyers were liable for social security contributions; furthermore, the
Committee is not competent to examine errors allegedly committell jll the iipp.lil:ation
of laws concerning persons other than the authors 01: a communicHU (Ill,

6.7 The Committee also recalls that article 26, second senteuC'p. , provides th"t the
law of States parties should "guarantoe to all persons equal and effective
protection against discrimination on any ground such as race I co tlllll I sex I

language, religion, political or other opinion, national or social origiu,
property, birth or other status". The Commit.tee not.es t.hat the f\1l'.hon~ hiWt' lint.
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claimed that their different treatment was attributdble to their belonging to any
identifiably distinct category which could have exposed them to discrimination on
account of any of the grounds enumerated or "other status" referred to in
article 26 of the Covenant. The Committee, therefore, finds this aspect of the
authors' communication to be inadmissible under article 3 of the Optional Protocol.

7. The Human Rights Committee therefore decides:

(a) That the communication is inadmissible;

(b) That this decision shall be communicated to the State party and to the
authors.

21 Communications Nos. 172/1984 (Broeks), 180/1984 (Danning) and 182/1984
(Zwaan-de Vries), final views adopted on 9 April 1987 (twenty-ninth session).

QI P. P. c. v. the Netherlands, inadmissibility decision adopted on
24 ~arch 1988 (thirty-second session), para. 6.2.

~I See note 1; Committee's final views (twenty-ninth session), para. 12.3.
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G. CommunicatiQn NQ. 296/1988, J. R. C. y. CQsta RiCA
(Decision of 30 March 1989, AdQpted at the
thirti-fi~th s'Nsion)

SUbmitt,d bil J. R. C. [name deleted]

Alleged victiml The author

State party concerned I Costa Rica

DAte Qf communicAtiQnl 25 March 1988 (date of initial letter)

IbA-Buman Rights Committee, established under article 28 oC the International
Covenant on Civil and Political Rights,

Meeting on 30 March 1989,

Adopts the followingl

Decision OD admissibility

1. The author Qf the communication (initial letter dated 25 March 1988, and
further letter dated 27 December 1988) is J. R. C., of undetermined nationality, at
present detained at the Centro de Detenciones de San Sebastian in San Jose, Costa
Rica, awaiting expulsion from that country. He states that according to his
adoptive parents he was born in Mexico, but that there is no evidence of this fact
ani that he has no document to establish his identity. He claims to be a victim of
violation of articles 9 and 14 of the International Covenant on Civil and Political
Rights by Costa Rica. He is represftnted by counsel.

2.1 He states that on 4 July 1982 he clandestinely entered Costa Rica from
Nicaragua, where he had participated i~ the Sandinista movement. The Costa Rican
immigration police, however, arrested him and a tribunal sentenced him to two
years' imprisorunent on charges of "ideological falsehood" and use of a false
document. In 1985, upon completion of his term of imprisonment, he was expelled to
Honduras, where police authorities immediately detained him under charges of having
participated in a kidnapping said to have occurred in 1981. After escaping from
prison in 1987, he re-entered Costa Rica in order to marry a Costa Rican woman by
whom he had a son out of wedlock. On 24 November 1987, however, he was again
detained by Costa Rican police.

2.2 With regard to the exhaustion of domestic remedies, the author states that on
11 December 1987 he invoked article 48 of the Costa Rican Constitution before the
Costa Rican Supreme Court, requesting to be released from detention or, in the
alternative, to be brought before a judge if there wero any charges against him.
The Supreme Court, however, denied the author's requests on the grounctr:; that on
25 November 198? the Ministry of Immigration had adopted Cl resolution to deport him
as a danger to national security. The author claims that he has exhausted all
domestic remedies available.

3. By decision of 8 July 1988, the Working Group of the Hwnan Rights Committee
transmitted the communication under rule 91 oC the provisional lOllIes of !:'l"OCeUUloe

to the State party, requesting information and observations relevant to the
qUflst!on of tho admissibility of the communication.
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4.1 In its submission under rule 91, dated 31 October 1988, the State party
objects to the admissibility of the communication unde~ article 3 of the Optional
Protocol as incompl~tible wi th the provisions of the Covenant, and as an abuse of the
right of submission and, under article 'i, paragraph 2 (b), \.If the Optional
Protocol, because the authoI' has not exhausted all available domestic remedies.

4.2 With regard to the facts, the State party points out that the author I

" ••• possesses no documents accrediting him as a citizen of any country, and
therefore considers himself to be ~tateless. There are indications that he may
have been born in Mexico, but there is no evidence to confirm this. He took an
active part in the revolutionary struggle in Nicaragua, which cUlmi~8ted in the
overthrow of the reg~,me by the Sandinistas and the establishment of the GoverMlent
of the Sandinista National Liberation Front. He was a180 involved in guerrilla
activities, alternately in El Salvador and Honduras, and also in Nicaragua, between
1978 and 1981. He has been linked with the Sand~nista NRtional Liberation Front
and is known among Central American guerrillas by the alias of 'Commander Sarak'."

4.3 In July 1982, he entered Costa Rican territory clandest~nely and without
documents. He never took any steps to obtain migrant status in Costa Rica.
However, he did try to obtain papers identifying him as a refugee through the
Regional Office of the United Nations High Commissioner for Refugees (UNHCR) in
Costa Rica, by using false documents. He was arrested in Costa Rican territory
together with other aliens in 1982, in the city of Liberia, armed with an M-23
sub-machIne-gun and ammunition. The papers confiscated from him on this occasion
included documents implicating him in a terrorist plan to attack the Guatemalan
Embassy at San Jose, in order to take diplomats hostagG and subsequently to demand
a cash ransom as well as the release and granting of amnesty to Guatemalan
political prisoners and their transfer to Mexico.

4.4 He was tried and sentenced by the Costa Rican court in 1982 on two charges of
"ideol~gical falsehood" and one charge of the use of false documents, and sentenced
to twu years' im~risonment. On completion of his sentence, the Costa Rican
authorlties ordered his deportation, and this subsequently took place after
considerable efforts to find a country th4t would agree to take him. It was
finally possible to deport him to Honduras or- 1 October 1985, and he was then
banned from entering the national territory.

4.5 6ubsequently, although it is not known exactly when, he re-entered Costa Rican
territory clandestinely and illegally. He was again arrested by the Costa Rican
authorities on 24 November 1987 and immediately, in a decision taken 011

25 November 1987, the Directorate-General for Migration and Alions' ACfoirs again
ordered his deportation, since he was illegally in the country, had previously been
deported and ha1 a criminal record that marked him out as a dangerous person and a
threat to national security and pUblic order. He was detained Ullt i 1 H <.'lIunt.ly
could be found that would agree to take him. The State party point." out thAt. it
hAS apprOl.,ched the consulates and embassies of nwnerous f r ienctl y countr i CB, t.hus
f~r without success, and that it is continuing its endeavours tn rjnd /1 receiving
country.

5.1 The State party further observes that the auth()J~ committed Lit£' r.er luus offence
of unlawful association prejudicial to the public pp-ace. For Uti· lIrrflIlCP., Lllp.
Second Higher Criminal Court, First Section, of San ,Jose, in njlldqm"l!llt handf!(l
down on 7 December 1982, sentenced him to two years' impr isorunent
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5.2 from the above judgement it emerges that the following was proved in the
proceedings I

"(a) The author received p~litical and military instruction in tbe
Republic of Cuba and, at the time when tbe offence was committed, was part of
a guerrilla commando known as tbe 'Brnesto Cbe Guevara Commando', in whicb he
was known as 'Commander Sarak',

"(b) At the time when he was arrested, an M-23 sub-machine-fjun was
confiscated from bim witb four maga.ine. aftd 170 9 mm-calibre projectiles for
tbat weapon, and triangular black-cloth masks, one of which carried a badge
reading 'Cbe Guevara Commando'. A number of documents were also confiscated,
including one confirming bis membersbip of the guerrilla movement and the
draft of a 'war report' of tbe so-called 'Cbe Guevara Commando',

"(c) Tbe Commando was proposing to carry out in Costa Rican territory a
terrorist operational known as 'Death to tbe Fascist Government of
Guatemala'. Tbe details of tbis terrorist attack against the Guatemalan
Embassy at San JOS8 and its aims are specified in the judgement of the court,

"(d) Tbe autbor of this communication, the accused in the trial in
question, admitted to tbe courts that he was part of the 'Che Guevara'
guerrilla commando and gave details at plan~ which were going to be put into
effect in Costa Rica, coinciding with tbe details of the 'war report'
confiscated from him when he was arrested. Mt. J. R. C. added that the
cummando of which he was chief was made up of two other men who were not
arrested, and that one of them was also carrying a sub-machine-gunl

"(e) Documentary evidence was adduced at the trial proving that the
author was in the vanguard of the army of the Sandinista National Liberation
Front, as a member of the 'Filemon Rivera' and 'Facundo Picado' columns."

6.1 With regard to an alleged violation of article 9, paragraph 1, of the
Covenant, the State party submits that this provision does not apply to the author
because he entered illegally into the national territory and is breaking the
country's laws (since he was prohibited from entering Costa Rica by a final
decision of 1 October 1985 of the Directorate-General for Migration and Allens'
Affairs). The State party further submits that there are other provisions of the
Covenant relating to liberty of person and freedom of movement which show that
persons who are unlaWfully in the territory of a State do not hAve the right to
reside in the country or to move freely within it. These restrictions ere set out
in article 12, paragraph 1, of the Covenant. Pursuing the analysis of the
provisions of article 9, paragraph 1, of the Covenant, the State party argues:

" ••• that the author is not SUbject to arbitrary detention or imprisonment,
since he has been detained under a decision by the competent. Author: t / alld if
he is deprived of his freedom this is because in accordancp. with the MigIdnts
and Aliens Act and its regulations anyone who Ilas unlaWfully entered the
country and who is under an order of expulsion shall be kept in detentiun
during the deportation procedure, particularly if allowing Ilim to remain at
liberty would endanger national secur i ty and publ ie order. 'l'he Aut hor' R

background shows him to be a highly d~ngerous person owing to his pact
guerrilla and terror ist octivities, as wel :', as his cI'iminul I f!{'unl ill CUHtn
Rica, where he was sentenced Cor a number of offences. Thp Nf!~urity monAures
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adopted by the State in keeping him in detention until he can be deported are
therefore fully justified."

The length of the author'. detention pending deportation iA attributable to the
fact that in spite of concerted efforts by the State party, no other country has
hitherto agreed to ~ccept Mr. J. R. C. into its territory.

6.2 With regard to an alleged violation of article 9, paragrap~ 4, of the
Covenant, the State party submits that the evidence pr(,.ented by the author himself
demonltrate. that his claim is unfounded, since on 11 D~cember 1987 he applied for
hAb'" corpul before the Supreme Court of Justice, which on 5 January 1988 declared
the application unfounded, thus confirming the lawfuln~8s of his detention. In its
deci,ion, the Court .tated that "in the ca.e of aliena unlawfully presftnt in the
territory of the Republic, detention constitutes the physical means of ensuring
their e.pulsion, a measure already decr.eed by the Directorate-General for Migration
and Aliens' Affairs".

6.3 With regard to an alleged violation of article 14 of the Covenant, the State
party lubmitl that at the time when the author lubmitted h~R communication, no
crimin~l charge had been brought against him for his second illegal entry into
COlta Rican territory. The State, acting through the Directorate-General for
Migration and Alieni' Affairs, ~erely ordered the deportation of Mr. J. R. C. f~[

entering the country illegally once the Costa Rican authorities had decided to
deport the author, and their sole responsibility was to expedite the process, and
to find a country which would agree to accept tim.

6.4 With regard to the exhaustion of dome.tic remedies, the Stat6 party submit.
thata

"If, on entering the national territory, the author had intended to seek
a mean, of remaining in the country with some kind of status as a migrant, the
correct procedure would have been to apply to the courts to invalidate the
e.pul.ion order, ~rovin9 that this decision on the part of the
Directorate-General for M!grati~h and Aliens' Affeirs was not legally
correct. ror this purpole the author had normal remedies available, and could
have filed an administrative petition in accordance with article .9 ot the
Political Constitution end article 20 of th& Act Regulating AdmAnistrative
Jurisdiction, No. 3&67 of 12 March 1966 •••

"This was not the procedure chosen by the author •.• With his
communication to the H\:.nan Rights"Committe., Mr. [R. C.) is endeavour.lng to
cancel hi' detention, ~hich il a precautionary measure Gud the consequence and
result of the deportation order issued by the competent Buthoritias, instead
of endeavouring to have the order reversed by means of th~ remediew provided
by law, which he has not used."

7.1 On 27 December 1988, the author commented on the State part.y's submiBsioll,
pointing out that the exhaustion of domestic remedies in his CBse would ba "highly
technical, slow and expensive", whereas international human rights law only
require. the ~.haustion of remedies that are adequate and effective. According to
him, the only effective remedy in his ca.e would have been a successful actiou of
hlb'" corpus, w1fich the Supreme Court of Costa Rica had denied. The author
therefore contends that effective remedies have been exhausted.
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7.2 With respect to the State parly's argument that the only reason tor the
author's detention i8 to assure hi' deportation, the author complains that such
detention has proved disproportlonate and indefinite.

8.1 Before con&1ded.nq any claims in a communication, the Human RiqhtB COlMlitte.
must, in accordanc. with rule 87 of its provisional rul•• of procedur., d.cid.
whether or not it is admissible under the Optional Protocol to the Covenant.

8.2 Article 5, para9raph 2 (a), of the Optional Protocol precludes the Committee
trom con&1der1nq a communication if the same matter is bein9 examined under an::»ther
procedure of international investigation or settlement. In this connection the
Committee has ascertained that the same matter is not b.ing examined under another
rrocodure of international investigation or settl~ment.

8.3 Article 5, paragraph 2 (b), of the Optional Protocol precludes the Committee
from considering a communication unless domestic remedies have been exhausted. In
this connection the Committee notes that the State party ha. indicated that
administrative and judicial remedies arft still available to the author. that he
could still file an administrative petition to invalidate the expulsion order. and,
if unsuccessful, could apply to the courts for review. The author's belief that
the.1 remedies would be highly technical, slow and expensive does not absolve him
from thB requirement of at least engaging the relevant procedures.

8.4 The Committee ha. also examined whether the conditions of articles 2 and 3 of
the Optional Protocol have been met. With regard to a possible breach of artiCle 9
of the Covenant, the Committee note. that this article prohibits arbitrary arrest
and detention. The author was lawfully arrested and detained in connection with
his unauthorized entry into Costa Rica. The Committee observes Lhat the authur 1&
being detained pending deportation and that the State party is endeavouring to find
e host country willing to accept him. In this conntiction, the Committee noteR that
the State party has pleaded reasons of national security in connection with the
proceedings to deport him. It is not for the Committee to test a sovereign State'u
evaluation of an alien's security rating. With respect to a ~osaible violation of
article 14 of the Covenant, 8 thorough examination of the communication hal not
rlvealed any facts in subltantiation of the author's claim to be 8 vi~tim of a
violation of this article.

9. The Human Rights Committee therefore decides,

(a) The communication is inadmissible under erticles 2, 3 and 5.
paragraph 2 (b), of the Optional ProtoCjlol beoause the author 's dRims ara eit.her
unsubstantiated or incompatible with the provisions of the Covennnt, and because
donlestic romedies have not been exhausted I

(b) This decision shall be communicated to the author and I n the StRte party.
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K. CommuplAatlAP HA. 30Q/1181. M' H. y. rlplap4 (DIAI.IAP Of
23 MarAh 1"'. adopted It tAl thirty-fifth ••••IOP)

'uhmitt~1 J. H. [name d.l.t.d]

AII'g'd yiAtim. Th. author

Dlt. Of AOmmuplAltiOPI 31 May l1e8

Tb' Humlp Bight. CAmmltt•• , .Itablilh.d uad.r artiol. a8 of the Int.rnational
Cov.nant on CiVil and Pol!tioal Bi9htl,

HI.tip; on a3 March 19a1,

AdAPt. the followln9.

D.gI,IOp AP a4m1,.lblllty

1. Th. author of the oommunlcat~oa (l.tt.r dat.d 3 May 1geO, lubl.;u.nt
lubmll.10a dat.d 13 D.c.mb.r 19a8) i. J. H., • ,1nal.h oltl••n ~ora in 19S4,
ourr.aUy l.rv·lft9 a pdlon I.nt.nc. In rlnland. Th. author clalml to ~. the victim
of a ViolAtion ~y the Gov.rameat of 'lnlaa4 of artlal.1 7 and 14, para9raphl 1 and
3 (9), of tb. Int.raatloaal Cov.naat oa Clvll and Political 119htl.

a.l Th. autll0~ Itat•• that on S May 1086 the Munialpal Court of H.lllnkl fouad him
9ul1ty of havln9 Imu991ed aad lold ln rlnland IS kl101 of dru9M (halhllh) and
lent.ac.d him to I.v.n y.arl' lmprl.oam.nt and to pay a fla. of 311,000 rlnnllh
markkaa. OD 17 S.ptember 1987, the Court ot App.al modlfild the l.ntIDc. to 11.
and a halt y.arl and r.duc.d the fla. to 378,000 rlRD11h m.rkka.. Oa
21 Jaauary 1088, the Supr.me Court r.fuI.d the author' ••ppllc.tlon tor 1.av, to
app.al. Th. author thuI olalml to hav•••hault.d dom'ltic r.m.dl,. aval1abl. to
him.

a.a Thl author allo cl.lml that h. did not Imu991, aay dru,l and that hi m.r.ly
101d 4.6 kl101 of halhllh. He furth.r alll,.1 that the MuniCipal Court ~4mltt.d

Into .vldlac. '9alalt him thl te.tlmoay of a m.ntally dl.turbed co-d,f.ndaat who
durla9 the trial had r.tract.d hl1 t'ltlmony. Thl1 p,rlon'l t'ltlmony wa.
all.g,dly o~t.!a.d uad.r dur••• , la the courl. of .a lat.rl'09atioD laid to have
la.t.d from 3 p.m. uatll midnight. Mor.ov.r, h. oont.nd. that the court ba••d it.
jUdq.m.at on the h.ar.ay .vld.ac. produced ~y .om. of the ao-d.t.nd.at. la the
a.... La.tly, h. cl~iml that the court uI.d hi••arll.r oontl•• lon a9alalt him, 10
al to b. abl. to convict him Oft additional char9.1.

3. By It. d.cll10a of 8 July 1988, the Norkln; Group of the Human light.
Commltt•• traaumltt.d the co~\~ftication to the State party, ~.~u••tlng it, und.r
rule 11 of the rul•• of proc.our., to provide informatloD and obi.rvation. r,l.vant
to the ~u••tloa of the admil.ibllity of the communic.tion. It furth.r r_;u.lt.d
tb. Stat. party to provide the Comm~tt•• with thl ID,111h traullatioal of the
judgem.ntl of the Municlpal Court of H,lltnki and of the Court of App.al •
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4.1 in it••ubmi•• ion under ~~le 91 dated 8 November 1988, the State party
confirm. that the author ha, e.hau.ted all the domestic remedies available to him.
It doe., however, conte.t the admi•• ibility of the communication on the ground that
the f.~t. of the ca•• do not rev.al any breach of the author's rights. The State
party .ubnit. that the author'. allegation that articl. 7 ha. been violate~ is
completely unfounded, .in~e hi' ,ubmi•• ion contain, no evidence to support his
claim. Nor ha. he adduced any fact. which could .ubltantiate a violation of
article 14, paragraph 3 (g), of the Covenant.

4.2 With re9ard to the alleged violation of article l4~ the State party ob.erve.
that the Human Rl~hts Committee i. not a furth.r instance of appeal and, therefor.,
il not competent to pronounce on the proper weighing of evidence or the meas~rement

of .entenc.s. In this connection, the State party objects that the author is
.ubmitting hi. communication to the Committee a. an appeal to a fourth instance for
a further review of hi. ca.e.

5. Commenting on the State party's submission, the author, in a letter dated
13 Decemb.r 1988, reiterates hi. initial allegations with respect to the lack of
incriminatin9 evidence against him. He further ar9ues that, although the Human
Right' Committee i. not a further in.tance of appeal with respect to the
mea.urement of .entenc.s, neverthelels it should be deemed competent to pronOllDce
on the proper weighing of the evidentiary material by domestic courts.

6.1 Before considerin; any claims contained in a communication, the Human Rights
Committee Ihall, 1n accordance with rule 87 of its provisional rules of procedure,
deoide whether or not it is admissible under the Option~l Protocol to the Covenant.

6.2 The author of the communication claims that there have been breaches of
articles 7 and 14, paragraphs 1 and 3 (9), of the Covenant.

6.3 A thorough examination by the Committee of all the material submitted by the
author has not reveale~ any fact. in substantiation of the claim that he is a
viotim of a viOlation by the State party of his rights set forth in article I.

6.4 The Committee observes that the assessment of evidentiary material is
essentially a matter for the courts and &uthorities of the State party concerned.
The Committee further notes that it is not an appellate court and that alle9ationl
that a domestic court has committed er~ors of fact or law do not in themselves
raise que.tions under the Covenant unle.s it also appears that some of the
requirements of article 14 may not have been complied with. J. H. 's complaints
relatin9 to the alleged violations of article 14 do not appear to rftls~ such issue•.

6.5 The Human Rights Committee considers that the Duthor has failed to provide
evidence to substantiate his claims.

7. The Human Rights Committee therefore decidesl

(a) That the communication is inadmissible;

(b) That the decision be communicated to the l\uthCf nnd to thf' fitntf' pArt.y.
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I. CommunicAtion No. 301/1988. R. N. y. [inland
(D'cision Qf i3 March 198R, adopt'd-lt the
thirty-fifth l'lsign)

Sybmitt.d ~, R. M. [name deleted)

A119g.d yictim, The author

StAte ;Irty Conc.rn.d, Finland

Date of communication' 14 June 1988 (date of initial letter)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 23 March 1989,

Adaptl the following,

Deqision gn admil8ibili~

1. The author of the communication (initial letter dated 14 June 1988, further
submission dated 12 December 1988) is R. M., a Finnish citizen born in 1956,
currently serving a prison sentence in Finland. The author claims to be a victim
of a violation by the Government of rinland of articles 7, 14, paragraphs 1, 3 (e)
and 3 (g), and 17 of the International Covenant on Civil and Political Rights.

2.1 On 5 May 1986, the author was sentenced to 2 years and 3 months of
imprisonment by the Municipal Court of Helsinki lor having smlAggled into Finland
4.5 kilos of hashish. In July 1986 an accomplice was arrested and a retrial was
ordered, in which the author was sentenced, on 12 January 1987, to 8 yearl and
8 month. of imprisonment and to pay a fine of 1 million Finnish markkaa. On
25 March 1988, the Supreme Co~rt dismissed the author's petition for leave to
appeal.

2.2 The author complains that the Municipal Court admitted into evidence against
him testimonies of a mentally disturbed co-defendant, which were allegedly obtained
under duress. The author further claims that the policemen who conducted the
interrogation made illegal promises in ~~~er to obtain the information and that one
testimony was obtained abroad under the threat of extradition.

2.3 The author further alleges that the courts did not evaluate fairly the
evidence presented by the prosecutor, and that they were unduly influencod by the
media. In addition, he allegel that his plea of not guilt.y W8R IlSl'!d flgAinst him
and that his sentence was disproportionate in comparison with thnl of 1116
co-defendants. Finally, he allegeG that he was unable to defend IdmsH 1r lHllpt',ly
in the Court of Appeal since there were no oral proceedingll.

2.4 With regard to the exhaustion of domestic remedies, the out-.hclI conI nndr. "hat.
he has exhausted all domestic remedies inasmuch as all three inBl.nuc·e~ provJelod
under the Finnish legal system have already adjudictlt.ed all hili ecH'£!.
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3. By it. deci.ion of 8 July 1988, the Worki~9 Group of the Human Right.
Committee tran.mltted the communication to the State party, reque.ting it, under
rule 91 of the provilional rule. of procedure, to pravide information and
ob••rvation. relevant to the qu••tion ot the admi.libility of the cQmmunication.

4.1 In it. IUbmlllion un,Ser rule 91, dated 8 November 1988, the State party
confirm! that the author has e.haulted all the domestic remedies available to him.
It doe., however, contest the admis.ibility of the communication on the ground that
the facts of the ca.e do not reveal any breach of the author's tight,. The State
party submit, that the author's allegation that article 7 hal been violated i.
unfounded, since the prohibition of torture and other inhuman or degrading
treatment stipulated therein does not concern the alleged right of a defendant to
have legal aSlistance and a tap8 recorder during the .tage of preliminary
investigation. Moreover, the State party contends that the author ha. not adduced
any facts which could substantiate his claims that the Finnish authorities violated
article 7.

4.2 With regard to the ~lleg.d violations of article 14, the State party ob.erv••
that the Human Rights Committee is not a further instance of appeal and, therefore,
ie not competent to pronounce on th. proper weighing of evidence or the measurement
of sentences. Furthermore, with respect to whether the non-availability of a
lawyer and a tape recorder at the preliminary investigation might be deemed a
violation of article 14, paragraph 3, the Flnnijh Government notes that upon
ratification of the Covenant it made a reservation concerning the right to have
legal assistance at the stage of preliminary investigation, and contends that it
cannot be assumed that the provisions of article 14 establish a personal right to
have one's criminal investigation tap~-recorded.

4.3 As to the alleged violation of article 17, the State party argues that serious
offences - and in particular offences in which several pGople, drugs and large sums
of money are involved - frequently are closely followed by the press and that press
coverage in itself can hardly be held to be a violation of the defendant's rights.

,_ 5. Commenting on the State party's submission, the author, in a letter dated
12 December 1988, reiterates his previous allegations and contends that the absence
of a lawyer and of a tape recorder at the stage of preliminary i~vestigation makes
it impo~sible to prove the condition. of ill-treatment to which he was allegedly
subjected. He fur\~her argues that the weighing of the evidence constitutes the
essence of a faic and public hearing by a competent, independent And impartial
tribun"l, that he is not Bubmitting his communication to the Committee as an appeal
to a fourth instance for a review of his case and that the procedure actually
followed by the Finnish system of judicial appeal does not conform to the articles
of the International Covenant on Civil and Political Rights.

6.1 Before considering any claims contained in a communication, the H\~an Rights
Committee ~hall, in accordance w.ith rule 87 of its prc',1 sional rules or procedure,
decide whether or not it is admissible under t.lle Opt.iohal ProtOl:oJ t.o t hA COvflnant.

6.2 The author of the communication claims thAt there have been br-eadlea of
articles 7, 14, paragraphs land 3 (e) and (g), and 17 of the Covenant.

6.3 A thorough eXNnination by the Commi Hee oC all the material Hllbrnittod by the
author has not revealed any precise allegations or fact in 6ubstuIIUaHoll of the
claim that he is a victim of violations by the ~t8te party of his rights set forth
in article 0'.
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e.4 Th. Committee tak•• not. of the Finni.h r.s.rvation on articl. 14 and further
r.it.r.te. the view th.t the ••••••m.nt of tL••videnti.ry m.teri.l or the
m.a.ur.ment of .ent.nc•••re ••sentially m.tter. for the courts and .uthorities of
the State p.rty concern.d. Th. Committee further ob••rv•• that it Is not an
app.ll.te court aDd th.t .lleg.tion. that. domestic court has committed errors of
faot or law do not in them••lv.. rai•• que.tions of viola~ion of the Cov.nant
unl••• it al.o .pp••r. th.t some of the requir.ments of article 14 may not have
be.n compli.d with. R. M.'I oomplaints rllating to the alleged violations of
article 14 do not appe.r to raise such iSlues. The Committee believe. that the
ab••no. of oral he.rings in the appellate proce.dings r.ises no issue under
artiol. 14 of the Coven.nt.

e.5 Tb. oommunication dOl. not 4i.olose .ny facti in lupport of the author's
all.gation that the pre•• oov.r.q8 in hi. ca.e adver.ely affected the procedure.
before the oourt.. A. to hi••lleg.tion that the press cover.ge Rar B' constituted
• viol.tion of .rticle 17, the Committee not•• that the author has not exhausted
dom.stio r.m.di.. ag.inst those claimed to b. responRibl. for the violation of his
priv.cy, honour aDd reput.tion.

7. The Human Ri9htl Committee therefore decidesl

(.) Th.t the communication i. ina4mil.ible;

(b) Th.t the decision be oommunicated to the author and to the State party
concerned.
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J. CgmmuDigatioD' Ng,. 324 and 325/1088. J. B. apd B. K. y. rrance
(D'Ci,iop ot 25 Octgb.r 1088. adopt.a It the thirt¥-fourtb
••••ioo)

Submitt.d byl J. B. aDd H. K. [names deleted]

All.g.d yictiml The authors

Stat. part¥ CgoC.rp.dl France

Dlt. gC cOmmUDicatiopl1 28 July 1988

Tb' ByroaD Right. committ•• , established under article 28 of the International
Covenant on Civil and Political Rights,

M••tipg on as October 1988,

Adopt' the followingl

A. Decision to d.al joiptl¥ with two cgmmupigatiops

the Humlp Ri~bts Committee,

Cgnsid,ring that communications Nos. 324 and 325/1988 concerning J. B. and
H. K. refer to closely related .vents affecting the authors, said to have taken
place in Morlaix, Franc., in March 1985,

Consid.r1ng (urthl[ that the two communications can appropriately be dealt
with together,

1. D'ci4IS, pursuant to rule 88, paragraph 2, of its provisional rul.s of
procedure, to deal jointly with these communications;

2. rurtbl[ d.gidlE that this d.cision shall be communicated to the State
party and the authors of the communications.

B. Dlc1sion op aamissibility

1. The authors of tho communications (two identical letters dated 28 JUly 1988)
are J. B. and H. ~., two French citi,ens r6sident in PloufragaD, Brittany, FrAnce.
They claim to be victims of a violation of artiCles 2, 19, 26 and 27 of the
International Covenant on Ci~i' and Political RightG by Franco.

2.1 The authors, two teachers, state that they had to appear, un 15 March 1985,
before the Tribunal Correctionnel of Morlaix, Brittnny, on charges of having
sprayed and rendered illegible a road sign. in the context of a campaign to obtain
the installation of bilingual road signs in Brittany. The Tribunal refused to make
available to them the services of an interpreter, allegedly on the grounds that two
teachers should be deemed to understand French.
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2.2 With respect to the requirement of exhaustion of domestic remedies, the
authors state that the pursuit of such remedies as are available is absolutely
futile (totalem.nt intfficlce) and even risky, because the competent Court of
Appeal at aennes systematically refuses to hear cases in Breton and allegedly tends
to aggravate, in case. such" are under examination, the penal sanctions.

3.1 Before considerinq any claims contaiued in a communication, the Human Rights
Committee must, in accordance with rule 87 ol its provisional rules of procedure,
decide whether or not it is admissible under the Optional Protocol to the Covenant.

3.2 Tbe Committee has ascertained, as it is required to do under article 5,
paragraph 2 (a), of the Optional Protocol, that the .ame matter is not being
examined under another procedure of L'lternational investigation or settlement.

3.3 With respect to the ~.quirement of exhaustion of domestic remedies under
article 5, paragraph 2 (b), of the Optional Protocol, the Committee notes that the
author~ do not intend to appeal the jUdgement of the Tribunal Correctionnel of
Morlaix, because they believe that an appeal would be futlle and fear that the
Court of Appeal might increase the penal ianctioDs. The Committee finds, however,
that, in the particular circumstances disclosed by the communication, the authors'
contentions do not absolve them from the obligation to pursue remedies available to
them. The Committee is of the view that the further pursuit of the available
remedies cannot be deeme~ a priori futile and that mere doubts about the success of
such remedies do not render them ineffective and cannot be admitted as a
justification for non-compliance. Unable to find that the application of domestic
remedies in this ca~e has been unreasonably prolonqed, the Committee concludes that
the requirement of article 5, paragraph 2 (b) of the Optional Protocol has not been
met.

4. The Human Rights Committee therefore decides,

(a) That the communications are inadmissible,

(b) That this decision shall be communicated to the authors and, for
information, to the State party.
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K. Commupigltiop IQ. 342/1p88 • •• L. y. C'PIOI
(DIgi.iop Of 7 APril Ip8p. adOptld It the
thirty-fifth ••••iOp)

Submittld byl I. L. [Dame deleted]

Alllgld yigtiml Tbl autbor

Stltl plrty gopg.rpIOI Canada

Pltl Of gOmmupieltiOPI 1 June 1088

Tb' HumID light. Committ••, Istabli.hed under article 28 ot the IDterDatioDal
CoveDant OD Civil and Political li9hts,

Htltipg OD 7 April 1080,

Adopts tbe followiD91

pegisiop OP IOmillibi1ity

1. Thl autbor of tbl communicatioD, datld 1 June 1088, b I. L., a C.adiaD
citi'.D curreDtly residiD9 iD tbl proviDce of Quebec. al claim. t.o be a victim of
violatioD' of his buman ri9hts by tbe r~.dian courts, alll9iDq tbat duriDq
bankruptcy proceediD9' hi. ri9hts to equality before tbe law aDd to a fair trial
were deDild. ID particular, be a11eges tbat tbe iudges iD botb tbe trial aDd tbe
appellate courts rllie4 OD fal.e evidlDce and cllarly favoured the other party, a
lawyer of a presti9ious law fim, iD botb procedure and .ub.tance. ae further
claims tbat all deci.ioDS reDderld were the product of bad falth aDd bia. OD tbe
part of tbe iudge••

2. Witb rl9ard to the i ••ue of ezbaustioD of dome.tic re..die., the author claims
that it would be futile to fUe furtber appeal. OD tbe 9roud of thl ufair
attitude allegedly eahibited by tbe iudges. Se eDclo.e., however, a copy of a
petitioD for a declaratory iUdgemeDt, dated 31 May 1088, iD wbich he a.t. the
Superior Court of thl Di.trict of MoDtreal to declare tbat the ri9hts to equality
blfore the law and to a fair trial, a. eDshriDed iD tbe CaDadian aDd Quebec
Charter. of li9hts and Libertie., apply to him.

3. Before cOD.ideriD9 any claim. cODtaiDed iD a communicatioD, tbe Ca-mittll mUlt
aecertaiD whether it fulfill tbl ba.ic cODditioD' of adail.ibility UDder tbe
OptioDal Protocol.

t. A tboroU9h e.amiDatioD of tbl ~.~erial lubmitted by thl author dOli DOt reveal
aDy .ubstantiatioD of the clalm, for purpoee. of adai.eibility, that hi i. a victim
of violatioDI by the Stat. party of any of tbe ri9htl .et forth iD the
IDterDatioDal CovlDant OD Civil and Political li9htS. rurthe~re, thl author ha.
aCkDow),"G'qod tbat he ha. 'Qot eKhaust.d all domeetic remedie., which he i. required
to do v~d~r article 5, par.~~.ph , (b), of tbe OptioDal Protocol. The
communicatioD doe. DOt di.clo.e the l.isteDcI of any .pecial circum.tancI' which
mi9bt have absolved the author from IKhaultiD9 tbe d~.eltic re..4i~. at hie
dlepos~l. The Committee cODclude. that the requirlmeDt. for dlclar1D9 thl
communicBtioD admi.eible UDder the OptioDal Protocol have Dot beeD met.
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~. The Human Ri9ht8 Committee therefore decidesl

(a) ~,at the communication i8 inadmissible,

(b) That this decision be communicated to the author and, for information, to
the State party.
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L. Communisatipp Hp. 300/1080, A n8.18lplr pUbli.biDg
gpmpapx y. Tripidad apd Tobago tUtgi.ipp pC
14 Ju1X 1~8R. adppt.d at tbl tblrt~-.lltb •••• ipp)

Submittld bX- A newspaper publilhinO company

All.gld yigtiml The company

ItItl partx gpnglrpldl Trinidad an4 Tobavo

Patl QC gpmmupisatignl 2 March 1989

%hI Humap Right_ Cpmmittaa, established under article a8 of the, International
Covenant on Civil and Political Rights,

Mlltipg on 14 July 1989,

Plcisign on Ddmi•• ibilitf

1. The communication, dated 2 March 1989, is submitted by a newspaper company
register&d in Trinidad. The company claims to be the victim of a violation by the
Government of Tl'inidad and Tobago ot articles 2, 14 and 19 of the International
Covenant of Civil and Political Riqht8. It is represented by couns.l.

2.1 The managing director of the ~umpany, Mr. D. C., states that the company
publ~,hes 8 bi-weekly and a weekly newspaper, with wide circulation in Trinidad and
throughout the Caribbean. As the material neces~ary Cor the pUblication of the
paper has to be imported, the company requires the permission of the Central Bank
of T[inida~ and Tobago to p~rchas.. the foreign currency needed for payment. Every
year the Central Bank determinss th~ allocation of foreign exchange for newspapers
published in the country, usually at 8 level which would allow the companies to
purchase sufficient raw material for publication purposes. It is stated that in
1988 th. Central Bank allocated to the company an amount of foreign exchange wholly
insufficient for the purpose of maintaining its aunual production and guaranteeing
the publication of the newspapersl allocation for other publishers are said to have
been sufficient. The company unsucceu fUlly sought ttpproval of the BMle amount:. of
foreign exchange allocated to other publishers.

2.2 On 27 April 1988, the company requested the grant of a supplementary
a1loc~tion from the Central Bank, which was refused. On 13 July 1988, it commenced
a Constitutional Motion in the High Court of Trinidad and TobagD under section 14
of the Constit.ution, alleging that "the Central Bank acted lUi 611 un" uC lhe Stale
and directly affected the supply of newsprint, nnd AccBliGori(lo of t.he company, thus
vioJc!lting an integral part of the freedom tlf t.he pn'sR, (re:~dom IIf flxprflRBioll i'md
the right to express political views". It is l:iubmi lted that thp Ilowspnpers
published by the company have been cd tical oC the pol ides pUrl-well by the pn~sent

Government of Trinidad, which has been in powel since December Illflh dlld t.hat. ItR a
consequence the company has been discriminat.ed agaillst. Whil", t.hp. High Court.
deemed the case to be urgent, it heard it on severa.1 sepArat.p. dnyll duriug tllf'
period from September to December 1988, whon it reserved its :;ullqpmunt.. Silll'l' that
day, the High Court has failed to produce l\ judgemellt. 011 Decernht-'I l11AA, t.ht·
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company relterated it, r.eque,t to the Central Bank for a 8upplementl!lry 2\1l0cation
of fore19n e.chanve. Thh wa. avaln deni"d. Aacord1n9 to the company' s (1irs,~tor,

the allocation obtalned only enable' tho company to IUltain the production and the
publioation of It' newlpapen throuVh the Unt quarter of 1989..

2.3 With relpect to the requirement vf e.haustion of domestic remedies, it is
lubmitt~~ tbat there are no effeative remedL•• within the moaning of article 2 of
the COVlfnant, 'incw the HIVh Court ha. failed to act e.peditioualy. It is st~t.d

that the matter ha, not been .~nitt.d tor examination under anot.her procedure ot
international inve.ti9atlon or .ettlement. AI

3.1 Btfore conlld.ring any claiml contained In a communication the Human Rights
Committee mUlt, purluant to rule 87 of it. provi.loual rules of procedure,
alcerta1n whether or not lt 18 adm1ulble under the Optional ProtoclJl t.o the
Covenant.

3.2 The pre.ent communiaation 11 lubmitted on behalf of a cOlnpany incorporatod
under the lawl of Trinidad Qnd Tobago. While counsel ha. indicated that Mr. D. C.,
the company', mana9ing director, ha. been duly "authorized to make the c:ompla.int. on
bebaU at the company", it ill not indicated whether and to what extent h.ls
individual rivht. under the Covenant have been violated by the events referred to
in the communication. Under article 1 of the Optional Protocol, only individuals
may lu.bmit • cOlMlunicat1on to the Hwnan Rights Committee. A. company incorpofnted
under the law. of a State party to the Optional Protocol, as such, haA no Btnnding
under article 1, re9ftrdle•• of whether its allegations appear to 1'ais8 issues under
the Covenant.

4. The Human Rivht. Committee therefore decidell

(a) The communication i. inadmissible;

(b) Thh dechion shall be cOfMlunicated "0 the representative oC the alleged
victim, and, for information, to the State party.

Not••

AI The Secretariat has ascertained that the same matter has not baen
8ubmitte~ to the Inter-American Commislion on Human Rights.
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M. CQmmu»iga~iQD HOe 301/1;8;, A8YhligatlAn an4
• printing gAmpany ye Tr1nldld Ind Tgblgp
(Qegi.i~n pf 14 July 1;8g. adQpt.d at the
thirty-sixth ••••ipn)

Submitt.d by. A publicatio~ and a printing company

Allega~ victims. The companhe

StAte party c~cern'4. Trinidad and Tobago

DAte Qf RQ'D1DuniqAtiQn. 2

Tbe HumAn Rights Committee, .stablished und.r articl. 28 of the I"t.rnatlonal
Covenant on Civil and Politic.l Rights,

Meeting...an 14 July 1989,

Adopts the following.

PaRision on Admissibility

1. The communication, dated 2 March 1989, is submitted by two companies
registered in Trinidad. Th. compani.s claim to b. the victims of • viulation by
the Government of Trinidad and Tobago of articles 2, 14 and 19 oC the I~ternational

Covenant of Civil and Political Rights. Th.y are repr.sented by counsel.

2.1 It is stated that the main function of the printing company is to purchase an~

supply the printing material to the publication company for the purpose of
producing, printing and publishing an independent weekly newspaper. Both companJes
are owned ~y the SBme individuals. As the material necessary for the paper's
publication must be imported, the companies require the permission from the Central
Bank of Trinidad and Tobago to purchas. foreign currencies to pay for the
material. Every year the Central Bank dete~mines the allucation of foreign
exchange Cor newspapers published in the country, usually at levels whic~ wOl1ld
allow the ~nmpaniQs to purchase sufficient raw material for pUblication purposes.
It is claimed that in 1987 the companies received a reduced allocation by the
Contral Bank and that in 1988 this allocation was f~rther reduced. The companies
Yubsequently sought the approval of an increased amuunt oC foreign exchange Bud, 8S

a result, in JAnuary 1989 the Central Bank granted them a slightly increased
allocation: t.he companies claim, however, that the Celltral Bl'Ink 'N decision wi 11
not enable them to sustain the production and publication Qf the pApe," beyond th~

first two months of 1989. They further allege thBt the Contral Bnllk hOl' rholl
foreign oxchange RlloGRt.ion Cor other newspapers puhlished ill till! I'ounl ty at I"v"ls
fUlly allowing them tn maintain their pUblication; liS 8 result., t hf'y l'lnim !ltnt
they are enti lIed to expect t.he same treatment.

2.2 Wit.h resppt:t to the requirement oC the exhaustion o[ do,"tH~til' '~lIl1"(1\l!B, it Is
statad t.hat il judicial review or. the matter has been ini tiatfHl lIml t hill n 11I'H\I i ng
in the Court. iN forthcoming. It is submitted, however, that. th~ plltRllit of
domestic remedies is deemed unnecessary since the muchin" .. y of ill::l i ('" i I;

IneUecti ve.
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a.3 It 1••tated that the matter ha. not bttn .Ubmitttd for ••amlnatlon under
another procedure of internatlonal lnve.tivat1on or .ettlament. AI

3.1 aefore conli~erlnv any c111.m. contained In a comm~nication the Human RiVht.
C?mmittee mu.t, purluant to rul~ 87 of itl provllional rule. of procedure,
a.certaln .hether or not it 1, .dml••1bl~ under the Optinna1 Prot.Qool to the
Covenant.

3.2 Tbe pre.ent communication i. IUbm!tted on b.half of two Qc~rftnie8 incorporated
under the la•• of ~rlnidad Ind Tobavo. Under Irticle 1 ot the !)~tlonal Protocol,
a••uch, only individual. may .ubmlt • comm~nicatlon to tht H~an R1Vhtl
Committee. A company incorporated under the la•• of a Statt pftrty to the Optlonal
Protocol, a••uch, hi' no .tandlnv under Irticle 1, revardle•• of whether it.
IlleVltlonl app.ar to ral.e i ••ue. under the Covenant.

4. Tht Human Rlvhtl Committee thtrtfort decid•••

(a) The communication la inadmiaaib1e,

(b) Thi. deol.ion .hl1l be communicated to the represtntative of the al18ve4
victim., and, for information, to tbe Stet. party.

Hpt••

• 1 ·The Secretariat ha. a,clrtalaed tbat the .ame matter ha. not been
.Ubmltted to the Inter-American Comml•• lon on Human Ri9htl.
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ANNEX XII

lDl~rmatiop r.p.iy.A from Statl' parti••
!gJI0wiDC tb. adaptlQR pf finll vi...

Hgl. Hp. 2.89~ dat,d .7 JUly lAIA. frpm tb, f,rm,p,nt M!'Biqn Q1
ripl,nd to the URit.A Natipp. ofris' at aID.ya. spgR.rnin; tb,
yi,•• adppt.d br tb. Hym.~Rigbt. Committ•• pn ggmmupiglt!AD
HQ. a01/1A87. Ap~ti yupl.pp. Y. riDllpd (,•• Ipp" X (J) IbPV' >

The Permanent Mi.lion of rinland presents its oompliment. to the Centre for
Human Ri9hts and ba. the honour to forward the followin9 information from the
rlnn~lh authorltie••

In communication No. 266/1987 submitted to the Human R19hts Committee by
a con,cript sanctioned with m11itary confinement, the Co.wmittee was of the
view that the communioation d11c10led a violation of article g, para9raph 4,
of the Covenant, linoe thA author had been unable to ohallenge hil Aetention
uefore a court.

Le9il1ative prepar8tion. are now under way to 9uarantee that perlon. who
have been deprived of their liberty in an administrative proce., and who have
not previously had the op~ortunity ~o have th.ir detention examined by Q court
sball have that ri9ht after the new la. enter I Int~ foroe. A 90vernmtnt Bl11
to amend the La. on Military Dilciplinary Procedure (331/83) and the relevant
Ordinance (939/83) will be submitted to the Parliament in 1989. Accordln9 to
the Bill, a oonlcript Ihall bave the ri9ht to have a d~ci.ion on military
confinement examined by a court.
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ANNBX XIII

Li.t Qf Committee dARumept. i ••u.d duripg tb. r'PArting p.riod

A. %birty-fAurth •••• iAD

CCPI/C/28/Add.10

CC'I/C/28/~dd.ll

CC'I/C/32/Add.15

CC'I/C/36/Add.4

r.C'I/C/36/Add.5

CC'R/C/37/Add.8

CC'I/C/37/Add.9

CC'I/C/42/Add.l

CC'I/C/42/Add.6

CC'I/C/42/Add.1

CC'I/C/50/Add.l AI

CC'I/C/156

CC'I/C/SI.841-861
aDd corrlvendUlft

CC'I/C/4/Add.l1

CC'I/C/26/Add.2

CC'I/C/28/Add.12

CCPI/C/32/Add.16

Ccrl/C/31lAdd.l0

CCPR/C/31IA4d.ll

CC'I/C/31IAdd.12

S.cond p.riodic r.port of Vtuguuy

Not. by the S.or.tary-G.neral - .econd periodic report of
'anama

S.cond p.riodio r8port of th, Unit.d ~ingdom of Gr.at
Britain and North.~n Ireland - Dep.nd.nt Territorie.
(Supplem.ntary information)

Initial r.port of Cameroon

Init.ial r.port of Togo

S"'cond p.riodio report of New Z.aland

S.cond perlod.1a report of Italy

S.cond periodic rep1)rt of POL'tugal

S.cond periodic report of the Neth.rlands

S.cond periodic report of Panama

Inltial r.port of the Philippine.

Provilional agenda and annotations - thirty-fourth .ls8ion

Summary r.cordl oL the thirty-fourth &'88ion

8. Thirty-fifth •••• iAD

Initial r.port of Zaire (additional information)

Initial r.port of Bolivia

S,coDd p.riodiq r.port of Mauritius

Slfoond p.riodic report of thl Dominican Republic

S.cond p.riodic reoort of COlta Rica

S.cond p.riodic report of New Zealand (concerninq Niue)

S.cond p.r.1odic report of New Zealand (concerning Tokelau)
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CCPR/C/42/~dd.8 Second periodic report of Niceraqua

CCPR/C/45/~dd.l Initial report of San Marino

CCPR/C/SO/~dd.l/Rey.l Initial report of the Philippines

CCPR/C/S2/~dd.1 Third periodic report of tbe Oerman Democratic Repuk.lie

CCPR/C/51/Add.2 Third periodic report of tha Union of Soviet Socialist
RepublicI

CCPR/C/5~/~dd.3 Third periodic report of the rederal Republic of Germany

CCPR/C/S7 Consideration of reports submitted by States parties under
article 40 of the Covenant - .econd periodic reports of
States partie. due in 1989. note by the Secretary-General

CCPR/C/57/Add.l Second periodic report of Zaire

CCPR/C/S8 Consideration of reports submitted by States parties under
article 40 of the Covenant - third periodic report. of
States parties due in 1989. note by the Secretary-General

I

CCPR/C/S9 Provisional agenda and annotations - thirty-fifth session

CCPR/C/SR.868-8941 Summary records of the thirty-fifth session
~dd.l and corrigendwm

C. Thirt]-.ilth •••• iOD

CCPR/C/2/Rev.2 Reservations, declarations, notifications and objections
relating to the International Covenaut on Civil and
Political Rights and the Optional Protocol thereto

CCPR/C/21/Rev.l General comments

CCPR/C/36/Add.41 Initial report of Cameroon (corrigendwm)
Corr.l ~/

CCPR/C/45/Add.2 Initial report of ~rgentina

CCPR/C/SO/Add.l/ Initial report of the Philippines (corrig.ndum)
Rev.l/Corr.l

CCPR/C/50/Add.2 Initial report of Democratic Yemen
and Corr.l ~/

CCPR/C/52/Add.4 Third periodic report of Czechoslovakia

CCPR/C/52/Add.5 Third periodic report of Tunisia

CCPR/C/58/~dd.l and 3 Third periodic report of Spain
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CC'./C/SI/A4d.1 Third ,erIodic r.port of Chil.

Cc,./c/eo 'rovlaloaal av.ada aDd aaaotatioa. - thlrty-.lsth ••••10n

CC'I/C/81.111-1111 8ummary r.cord. of tbe tblrty-.l.th ••••10D
Add.l ..d aorrl,.adum

BAt··

AI Tbl. document .a. lat.r r.plac.d by dOCumeDt CCPI/C/IO/Add.l/lev.l.

~I 'r••ch ..d lu••l .. oaly.

AI lD;ll.b only.

81-22115 1102-07f (I) -314-
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